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TUESDAY,  JANUARY  19,  1932 

House  of  Repkfsentatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

.  Wofihington^  D.  C. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Eayburn,  chair- 
man, presidmg.  *^  ' 

The  Chairman.  The  committee  will  come  to  order. 

u  •  }^S^^  purpose  from  now  on  to  start  promptly  at  the  hour  at 
which  the  committee  is  called.  i         i    .  «  """r  at 

We  announced  this  hearing  on  15a.  The  Interstate  Commerce 
Commission  has  several  recommendations  in  its  last  annual  report, 
some  of  which  have  been  made  in  several  of  their  reports  heretofore. 
I  he  committee  is  going  to  try  to  take  these  recommendations  up. 
1  here  are  19  recommendations  and  we  will  take  the  more  imix)rtant 
llf,  fl!  ??  ^^^^"gh  theni  as  fast  as  we  can,  with  this  end  in  view, 
that  the  Congress  and  the  Intei-state  Commerce  Commission,  the 
railroads  and  the  shippers,  all  may  know  what  to  expect  from  this 
session  of  Congress  at  as  early  a  date  as  possible. 

Ihe  first  recommendation  I  see  made  is  for  a  revision  of  15a,  one 

iir    ^        debated  sections  of  the  transportation  act  of  1920 

We  hope  to  go  through  this  section  thoroughly  with  witnesses 

li?nJ'  ^'''P'.^'?  ^r^^P  ^^"  ^^^^«  ^^^^  P"^  «^^^  ^hole  situS 
before  us,  so  that  when  we,  m  executive  session,  begin  to  rewrite 

•poiible     "'  ""^  "'"''        '^  ""'^^  ^'  """'^  ^  degree  of  intelligence  as 

STATEMENT  OF  HON.  JOSEPH  B.  EASTMAN,  COMMISSIONEK 
INTERSTATE  COMMERCE  COMMISSION 

The  Chairman.  We  have  Mr.  Eastman  with  us  this  morning,  as 
a  representative  of  the  Interstate  Commerce  Commission,  and  Mr 
Commissioner,  we  desire  to  give  you  such  time  as  you  desire  to  take, 
and  If  you  desire  to  make  a  statement  without  interruption  the 
chairman  will  attempt  to  protect  you  in  that,  which  no  chairman  of 
this  committee  has  ever  been  able  to  carry  out,  but  we  should  like 
for  you  to  proceed  as  you  think  best,  in  order  to  present  your  views, 
or  the  views  of  the  commission  to  this  committee.  ' 

Colonel  Thom.  May  I  ask,  Mr.  Chairman,  if  the  plans  of  the  com- 
mitt^ee  are  sufficiently  mature  to  enable  you  to  say  what  the  sessions 
of  the  committee  will  be?  I  ask  that  because  we  would  like  to  know 
^r^A   111  "^T  y^""  "^^\  ^^*  ^^^  ^^^  y«^  ^iil  pursue  the  inquiry. 

whip),  w^^' •?'''!. ''^^''^''^^^^^     "'^^^^^  P^^^^"^^  i^  the   Senati, 
which  we  desire  to  attend  and  we  would  like  to  avoid  conflict   if 
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possible,  and  if  we  could  be  advised  what  you  purpose  to  do,  and 
when  you  are  going  to  hold  your  sessions,  we  would  appreciate  it. 

The  Chairman.  We  are  going  to  hold  sessions  at  least  four  days 
in  the  week,  until  we  complete  this  subject.  We  will  hold  sessions, 
Tuesday,  Wednesday,  Thursday,  and  Friday  of  each  week  until  we 
complete  this  hearing. 

I  have  asked  Mr.  Eastman  to  make  a  statement,  and  the  members 
of  the  committee  desire  to  make  an  investigation  as  to  section  15a, 
and  that  will  take  a  sufficiently  wide  range  to  develop  all  of  the  facts. 

Colonel  Thom.  And  what  hours  will  the  committee  sit? 

The  Chairman.  Mr.  Eastman  will  probably  be  before  the  commit- 
tee two  days,  or  three,  to-morrow  and  Thursday.  The  committee  will 
meet  from  10  to  11.45. 

Colonel  Thom.  Not  in  the  afternoon! 

The  Chairman.  The  bells  for  the  assembly  of  the  House  ring  at 
11.45,  and  it  is  the  purpose  of  the  committee  to  adjourn  in  time  to  be 
on  the  floor  of  the  House  at  12  o'clock.  We  will  meet  promptly  and 
begin  at  10  o'clock. 

I  think  that  some  shippers'  organization  wants  to  follow  Mr. 
Eastman.  It  seems  that  that  will  suit  their  convenience  much  better 
than  to  wait. 

All  right,  Mr.  Eastman. 

Commissioner  Eastman.  My  name  is  Joseph  B.  Eastman.  I  am 
a  member  of  the  Interstate  Commerce  Commission.  I  speak  here  for 
the  commission,  so  far  as  conclusions  are  concerned.  However,  the 
commission  has  not  seen  the  statement  which  I  have  prepared,  so 
that  I  can  not  say  with  any  assurance  that  I  speak  for  them  so  far 
as  reasons  for  the  conclusions  are  concerned. 

I  want  to  apologize  before  I  start  for  the  length  of  this  statement. 
If  I  had  had  a  little  more  time  in  preparation,  I  might  have  been 
able  to  condense  it  more,  but  it  contains  facts  I  thought  should  be 
made  a  part  of  the  record. 

So  far  as  interruptions  are  concerned,  Mr.  Chairman,  I  have  no 
objection  to  them,  but  I  think  it  likely  that  many  questions  that' 
might  arise  will  be  covered  by  my  statement  before  1  get  through. 

Section  15a  of  the  interstate  commerce  act  became  law  as  a  part 
of  the  transportation  act,  1920.  Briefly,  it  requires  the  commission, 
"in  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates,'' 
to  see  to  it  that  carriers,  as  they  are  defined  in  the  section,  will  as  a 
whole  throughout  the  country  or  in  such  rate  groups  as  the  commis- 
sion may  designate,  "  under  honest,  efficient,  and  economical  manage- 
ment and  reasonable  expenditures  for  maintenance  of  way,  structures 
and  equipment,  earn  an  aggregate  annual  net  railway  operating  in- 
come equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the  aggregate 
value  of  the  railway  property  of  such  carriers  held  for  and  used  in 
the  service  of  transportation." 

During  the  two  years  beginning  March  1, 1920,  the  commission  was 
required  to  take  5^^  per  cent  as  the  fair  return,  but  given  discretion 
to  add  an  extra  one-half  per  cent  "  to  make  provision  in  whole  or  in 
part  for  improvements,  betterments,  or  equipment."  In  Increased 
Rates,  1920  (58  I.  C.  C.  220),  this  extra  one-half  per  cent  was  added 
by  the  commission.  At  the  end  of  the  specified  two  years  the  com- 
mission was  empowered  to  determine  from  time  to  time  what  per- 


centage would  constitute  a  fair  return,  giving  "due  consideration, 
among  other  things,  to  the  transportation  needs  of  the  country  and 
the  necessity  (under  honest,  efficient,  and  economical  management  of 
existing  transportation  facilities)  of  enlarging  such  facilities  in 
order  to  provide  the  people  of  the  United  States  with  adequate  trans- 
portation." In  Reduced  Rates,  1922  (68  I.  C.  C.  676),  the  commis- 
sion fixed  the  fair  return  at  5.75  per  cent.  AH  taxes,  including  the 
Federal  income  tax,  are  deducted  before  arriving  at  this  return.  The 
commission  observed  that  it  "would  be  approximately  the  equiva- 
lent of  a  fair  return  of  6  per  cent,  out  of  which  the  Federal  income 
tax  was  payable."  No  change  has  since  been  made  in  this  percent- 
age of  fair  return. 

At  this  point  it  should  be  stated,  since  there  has  been  much  mis- 
understanaing  on  the  point,  that  this  fair  return  is  quite  a  different 
thing  from  the  fair  return  of  which  the  Supreme  Court  has  held 
that  a  public  service  company  can  not  under  the  Constitution  law- 
fully be  deprived.  The  latter  applies  to  individual  companies.  The 
section  15a  fair  return  is  an  average  for  all  the  railroads  in  the 
country  or  in  any  designated  rate  group.  There  is  no  constitutional 
guaranty  protecting  such  an  average  return,  which  is  based  on  the 
earnings  of  all  companies  good,  bad  and  indifferent,  many  of  which 
were  unwisely  or  improvidently  built  and  would  be  unable  to  earn 
a  fair  return  if  allowed  to  charge  whatever  they  pleased.  There  are 
few  industries  which  are  able,  even  in  good  times,  to  earn  5.75  per 
cent  in  their  entirety.  This  average  fair  return,  as  defined  by  the 
section,  may  therefore  properly  be  made  lower  than  might  be  fixed 
for  an  individual  company. 

In  arriving  at  value  for  the  purposes  of  the  section,  the  Commis- 
sion was  authorized  to  utilize  the  results  of  its  investigation  under 
section  19a  and  directed  to  "  give  due  consideration  to  all  the  ele- 
ments of  value  recognized  by  the  law  of  the  land  for  rate-making 
purposes." 

It  was  recognized  that  it  would  be  imposible  "'to  establish  uni- 
form rates  upon  competitive  traffic  which  will  adequately  sustain 
all  the  carriers  which  are  indispensable  to  the  communities  to  which 
they  render  the  service  of  transportation,"  without  enabling  some 
of  them  to  earn  a  "  net  railway  operating  income  substantially  and 
unreasonably  in  excess  of  a  fair  return^';  and  for  that  reason  it 
was  provided  that  any  carrier  receiving  in  any  year  in  excess  of  6 
per  cent  on  the  value  of  its  railway  property  should  hold  one-half 
of  such  excess  as  trustee  for,  and  pay  it  to,  the  United  States.  The 
commission  was  given  the  duty  of  collecting  this  recapturable 
income. 

The  income  so  recaptured  is  to  be  placed  in  a  revolving  fund, 
called  the  general  railroad  contingent  fund,  to  be  administered  by 
the  conunmission.  It  is  to  be  used  ''  in  furtherance  of  the  public 
interests  in  railway  transportation  either  by  making  loans  to  carriers 
to  meet  expenditures  for  capital  account  or  to  refund  maturing 
securities  originally  issued  for  capital  account,  or  bv  purchasin<r 
transportation  equipment  and  facilities  and  leasing  the  same  to  the 
carriers.'  Before  making  any  loan,  the  commission  must  find  that 
such  loan  is  "  necessary  to  enable  the  applicant  properly  to  meet  the 
transportation  needs  of  the  public,  and  that  the  prospective  earning 
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power  of  the  applicant  and  the  character  and  vahie  of  the  securitv 
offered  are  such  as  to  furnish  reasonable  assurance  of  the  applicant  s 
ability  to  repay  the  loan  within  the  time  fixed  therefor,  and  to  meet 
its  other  obligations  in  connection  with  such  loan."  It  is  also  di- 
rected to  "  prescribe  the  security  to  be  furnished,  which  shall  be 
adequate  to  secure  the  loan."  The  interest  rate  on  the  loans  is  fixed 
at  6  per  cent.  The  provisions  with  respect  to  leasing  equipment  or 
other  facilities  are  similar. 

Section  15a  is  a  unique  provision  in  the  public  regulation  of  rail- 
roads and  utilities  in  this  country.  I  know  of  no  provision  which 
closely  parallels  it.  It  was  not  proposed  by  the  Commission  or  by 
the  railroads  or  by  the  shippers,  but  originated  with  an  association 
of  railroad  security  owners  of  which  the  late  S.  Davies  Warfield  was 
president.  When  this  committee  in  1919  reported  out  a  bill  pro- 
viding for  the  return  of  the  railroads  to  private  owneship,  this  pro- 
vision was  not  included.  On  the  contrary  it  was  condemned.  The 
bill  reported  out  by  the  Senate  committee,  however,  included  such 
a  provision.  When  the  bills  finally  came  to  conference,  the  House 
receded  from  its  position  and  agreed  to  the  present  section  15a, 
which  was  the  provision  included  in  the  Senate  bill  somewhat  modi- 
fied. In  its  original  report  of  November  10,  1919  (Rep.  No.  456. 
66th  Congress,  1st  Sess.),  which  I  believe  was  unanimous,  this  com- 
mittee stated  its  opposition  to  such  a  provision  in  words  which  were 
prophetic.    I  quote  the  following  passage : 

This  form  of  guaranty  is  based  upon  the  ability  of  the  eonimission  to  so  fix 
the  level  of  rates  within  each  group  system,  or  region,  as  will  produce  the  i^er- 
centage  on  property  investment  account,  or  ou  valuation,  as  fixed  by  Congress. 
We  question  the  ability  of  the  commission,  or  any  regulatory  bwly,  to  accom- 
plish this  result.  Is  is  well  known  that  freight  and  passenger  revenues  fluc- 
tuate from  year  to  year,  and  oven  during  a  single  year.  These  fluctuations 
may  be  due  to  drought — affecting  crops  throughout  great  areas — or  may  l)e  due 
to  crop  failures  due  to  pests,  or  may  be  due  to  floods  destroying  tracks  and 
bridges  and  delaying  traffic,  or  may  be  due  to  economic  causes  national  or 
international  in  scope.  Tlie  difficulty,  and  in  fact  the  impossibility  of  main- 
taining the  level  of  rates  required  to  produce  the  percentage  rate  fixed  by  the 
statute  should  make  us  hesitate  to  adopt  any  such  plan.  If  the  rate  level 
must  be  changed  to  meet  such  fluctuat.ons  there  can  be  no  stability  of  rates. 
As  business  is  interested  almost  as  much  in  the  stability  as  in  the  amount  of 
the  rates,  business  would  inevitably  suffer  as  the  result  of  any  such  jilan. 

Every  one  of  the  contingencies  then  prophesied  has  since  come 
to  pass.  You  are  familiar  with  the  crop  faihires  (hie  to  drought  in 
recent  years;  the  crop  failures  due  to  boll  weevil,  the  grasshopi>er, 
and  other  pests;  the  disastrous  floods  in  the  Ohio  and  Mississippi 
valleys;  the  economic  depression  of  1921,  and  the  present  far  woi*se 
depression  due  to  causes  which  are  international  in  scope.  And  a 
very  important  contingency  which  this  committee  apparently 
did  not  foresee  has  been  the  development  of  coni]>eting  forms  of 
transportation. 

In  speaking  of  the  recapture  provision  in  its  1919  report,  this 
committee  suggested  that  the  "  prospect  of  sharing  the  surplus  with 
the  Government,  or  with  labor,  leads  to  extravagance  in  expendi- 
tures."   It  further  said : 

While  this  guaranty  plan  is  propounded  with  much  confidence  as  the  solution 
of  the  problem  of  the  so-called  weak  sisters,  we  believe  that  such  elaborate 
machinery — so  elaborate  as  to  be  unworkable  in  some  of  its  parts — wiU  result 
in  disappointment.     We  believe  that  equally  good,  if  not  better,  results  can 


be  obtained  by  the  provisions  of  the  pending  bill.  These  provisions  would 
authorize  the  commission  to  permit  the  voluntary  consolidation  of  the  weaker 
with  the  stronger  lines.  By  the  application  of  minimum  as  well  as  maximum 
rates  to  permit  a  longer  and  weaker  line  to  get  a  greater  share  of  the  business 
than  heretofore,  and  with  the  initiative  in  the  commission  to  establish  joint 
rates  and  through  routes,  and  the  division  of  the  rates,  would  still  further 
aid  the  short  or  weak  lines. 

The  opinion  of  the  commission  upon  section  15a  was  not,  so  far 
as  I  can  ascertain,  sought  by  Congress.  However,  oh  October  14, 
1919,  Commissioner  Aitchison,  who  was  then  chairman  of  the  com- 
mission, in  an  address  to  the  National  Association  of  Railway  and 
Utilities  Commissioners  made  the  following  comments,  among  others : 

Some  practical  difilculties  occur  In  carrying  out  a  legislative  direction  to 
raise  a  precise  sum  of  money  or  to  produce  a  certain  percentage  of  return. 
Stability  in  rates  is  regarded  by  the  users  of  railroads  as  of  great  import- 
ance, as  investments  are  made  and  contracts  are  undertaken  upon  long-estab- 
lished relationships,  and  unforeseen  rate  fluctuations  often  have  an  extremely 
disturbing  effect.  Great  financial  hardships  have  followed  unanticipated  rate 
changes.  If  a  certain  fixed  percentage  is  to  be  yielded  each  carrier,  or  each 
group  of  carriers,  year  by  year,  periodical  rate  fluctuations  will  be  inevitable. 

Whether  a  schedule  will  yield  a  certain  percentage  of  return  depends  on  the 
growth  or  shrinkage  of  business,  the  rise  and  fall  in  the  prices  of  manufacture 
and  labor,  the  extent  to  which  shrinkage  in  traffic  can  be  met  by  reduced 
operating  expenses,  and  the  efficiency  of  management  and  labor.  Each  of  these 
variable  factors  has  a  marked  effect  on  the  net  income  in  the  railroad  business, 
and  each  is  beyond  the  control  of  the  rate-regulatory  tribunal. 

Jerome   J.    Hanauer,    partner    of    Kuhn,    Loeb    &    Co.,    is    also  ^ 
entitled  to  be  included  among  the  prophets.     I  always  like  to  give 
credit  to  a  banker.    Testifying  before  the  commission  on  January 
18,  1922,  he  said,  in  speaking  of  section  15a : 

In  enacting  this  law.  Congress  omitted  to  provide  that  the  shippers  of  the 
country  should  furnish  the  traffic  necessjiry  to  make  the  law  effective  The 
mandatory  provisions  of  the  act  violate  the  economic  laws  in  so  far  as  they 
require  rates  to  be  increased  in  times  of  depression  when  there  is  a  minimum 
demand  for  transportation  and  to  decrease  the  same  in  times  of  great  prosperity, 
when  the  demand  is  at  its  maximum.  At  no  time  since  the  passage  of  the  act 
have  the  carriers  earned  the  permissive  return,  and,  contrary  to  the  belief  held 
by  many,  there  is  no  guarantee  whatsoever.  The  companies  are  to  earn  the 
return  if  they  can.  but  if  they  do  not,  they  are  not  even  permitted,  except  to  a 
limited  extent  and  for  special  purposes,  to  recoup  themselves  out  of  earnings 
in  excess  of  the  permissive  rate  earned  in  more  prosperous  times.  Transporta- 
tion companies  are  subject  to  the  same  economic  forces  as  any  other  business 
endeavor;  they  will  have  good  years  and  bad  years  and,  unless  they  have  a 
guaranty  (which  I  do  not  favor),  they  must  be  permitted  to  build  up  a  sub- 
stantial surplus  in  the  good  years,  to  enable  them  to  survive  in  times  of  depres- 
sion. Only  thus  can  their  credit  be  stabilized,  so  that  thev  will  be  able  to  give 
to  the  country  that  efficient  service,  without  which  its  industrial  life  will  be 
stifled. 

Upon  cross-examination  Mr.  Hanauer  stated  that  he  would  be  in 
accord  with  the  repeal  of  section  15a  "  if  it  was  made  clear  to  the  pub- 
lic why  It  was  repealed.''  He  was  against  giving  the  impression  that 
it  had  been  repealed  "  because  6  per  cent  had  been  considered  an 
excessive  rate,"  but  if  it  was  repealed  with  a  preamble  that  it  is 
fundamentally  uneconomic  to  attempt  to  limit  the  earnings  of  a 
property  in  good  times  without  guaranteeing  them  anything  in  poor  / 
times,*^  then  he  would  be  heartily  in  favor  of  it.  i/ 

He  further  said  that  nobody  in  the  world  could  make  rates  so  as  to 
produce  a  certain  amount,  and  that  as  a  matter  of  fact  "  it  would 
have  just  exactly  the  reverse  effect." 
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Before  taking  up  the  rule  of  rate-making  in  section  15a  and  the 
changes  which  the  commission  believes  should  be  made  in  it,  I  desire 
to  discuss  the  recapture  provisions  which  supplement  that  rule.  The 
commission  is  unanimously  of  the  opinion  that  these  recapture  pro- 
visions should  be  repealed  in  toto,  not  only  for  the  future  but  retro- 
actively from  the  very  beginning.  Let  me  first  describe  what  is  neces- 
sary for  the  commission  to  do  under  the  provisions. 

I'here  were  1,144  operating  steam  railway  companies  reporting  to 
the  commission  in  1920  and  959  in  1930.  The  procedure  which  I  am 
about  to  describe  must  be  followed  each  year.  We  must  first  deter- 
mine, in  view  of  the  provisions  of  paragraph  (6)  of  section  16a, 
which  of  these  companies  are  under  common  control  and  management 
and  operated  as  a  single  system,  and  combine  their  returns  accord- 
ingly. The  next  step  is  to  determine  from  an  inspection  of  the 
returns  the  systems  w-hose  earnings  were  so  low  that  they  can  safely 
be  eliminated  from  further  consideration.  In  the  case  of  the  re- 
mainder we  must  then  proceed  to  determine  for  each  company  or 
system  two  facts,  (1)  the  value  for  rate-making  purposes  oi  its 
railway  property  held  for  and  used  in  the  service  of  transportation, 
and  (2)  the  true  amount  of  its  net  railway  operating  income. 

The  determination  of  value  requires,  first,  a  determination  of  the 
property  which  is  used  by  the  carrier,  regardless  of  ownership,  and 
the  elimination  of  all  property  which  is  not  used  for  transportation 
purposes.  That  being  done,  the  original  cost  must  be  ascertained  as 
nearly  as  may  be;  the  cost  of  reproduction  of  the  structural  prop- 
erty at  current  prices;  the  amount  of  depreciation  existing  in  that 
property;  the  present  value  of  the  land,  based  upon  the  values  of 
adjoining  lands ;  the  amount  of  working  capital  necessary ;  and  any 
other  values  or  elements  of  value  which  may  exist.  I  am  mention- 
ing only  the  essentials  and  omitting  minor  details.  From  the  facts 
so  ascertained  a  conclusion  must  be  reached  as  to  the  value  for  rate- 
making  purposes. 

The  ascertainment  of  net  railway  operating  income  requires  a 
careful  audit  of  the  income  accounts  to  determine  whether  they 
have  been  correctly  kept  and,  if  not,  what  corrections  should  be 
made,  and  to  determine  also  whether  any  disproportionate  or  unrea- 
sonable expenditures  have  been  made  whose  effect  was  to  deplete 
the  real  excess  income. 

In  each  case,  also,  after  the  preliminary  basic  work  has  been  done 
by  our  bureaus,  it  is  ordinarily  necessary  to  present  and  develop  the 
facts  at  a  public  hearing,  at  which  the  carrier  can  have  an  oppor- 
tunity to  cross-examine  our  witnesses  and  submit  rebuttal  evidence. 
The  hearing,  in  turn,  must  be  followed  by  the  filing  of  briefs  and 
argument  before  a  division  or  the  commission,  if  that  be  desired. 

When  section  15a  became  law  in  1920,  our  Bureau  of  Valuation 
was  in  the  midst  of  the  ascertainment  of  the  primary  or  basic  valua- 
tions under  section  19a,  a  work  which  was  then  far  from  complete 
but  had  to  be  completed,  so  far  as  the  basic  data  were  concerned, 
before  values  under  section  15a  could  be  determined.  Our  Bureau 
of  Accounts  was  still  engaged  in  the  audit  of  railroad  accounts  for 
the  ascertainment  of  the  so-called  "  standard  return  "  for  each  car- 
rier which  formed  the  basis  of  compensation  by  the  Government 
during  the  Federal  control  period.  Upon  that  bureau  the  trans- 
portation act,  1920,  imposed  the  additional  heavy  burden  of  auditing 


railroad  accounts  to  determine  the  amounts  payable  under  the  guar- 
anties of  sections  204  and  209.  It  was  some  considerable  time  before 
the  Bureau  of  Valuation  was  in  a  position  to  proceed  actively  with 
the  section  15a  valuations,  and  before  the  Bureau  of  Accounts  could 
clear  its  dockets  sufficiently  of  the  special  work  imposed  upon  it  to 
begin  the  recapture  examinations. 

In  the  meantime  it  was  certain  that  recapture  would  involve  liti- 
gation in  the  courts,  first  with  respect  to  the  constitutionality  of  the 
provisions  of  section  15a,  and  second,  in  the  individual  cases  with 
respect  to  the  validity  of  our  valuation  and  possibly,  also,  of  our 
determination  of  net  railway  operating  income.  The  recapture  pro- 
visions were  held  to  be  constitutional  m  Dayton-Goose  Creek  Ry.  v, 
U.  S.  (263  U.  S.  456),  decided  January  7, 1924.  While  this  litigation 
was  proceeding,  the  commission  had  been  preparing  a  test  case, 
which  it  was  hoped  would  clarify  the  valuation  and  other  principles 
to  be  followed  in  the  recapture  work.  In  view  of  its  status  as  a  test 
case,  every  opportunity  was  given  to  the  railroads,  the  State  com- 
missions, and  the  public  generally  to  be  heard  prior  to  its  decision, 
and  the  report  was  most  carefully  and  elaborately  prepared.  This 
case  was  decided  on  February  15,  1927,  Excess  Income  of  St.  Louis  & 
O'Fallon  Ry.  Co.  (124  I.  C.  t).  3). 

As  anticipated,  this  case  went  to  the  courts  and  it  was  finally  de- 
cided by  the  Supreme  Court,  adversely  to  the  commission,  on  May 
20,  1929,  in  St.  Louis  &  O'Fallon  R.  Co.  v.  U.  S.  (279  U.  S.  438): 
The  result  was  disappointing  to  us,  not  only  because  the  decision  was 
adverse,  but  because  it  did  not  clarify  the  principles  of  valuation 
for  rate-making  purposes.  It  rested  on  the  ground  that  we  had 
not  considered  the  element  of  value  which  it  termed  "present  or 
reproduction  costs."  The  weight  to  be  given  that  or  any  other 
element  of  value  was  not  determined. 

Following  this  Supreme  Court  decision,  the  commission  proceeded 
with  the  preparation  of  another  test  case.  This  was  decided  April 
7,  1931,  Excess  Income  of  Richmond,  F.  &  P.  R.  Co.  (170  I.  C.  C. 
451).  In  it  the  commission  endeavored  to  meet  the  Supreme  Court's 
views,  as  nearly  as  it  could  determine  them.  It  not  only  considered 
but  It  gave  weight  to  current  reproduction  cost.  Whether  or  not 
it  gave  proper  weight  to  this  and  other  so-called  elements  of  value 
remains  to  be  decided.  The  time  set  for  complying  with  the  order 
expired  some  time  ago,  but  there  has  been  no  compliance  and  the  case 
is  headed  for  the  courts. 

Final  reports  and  orders  have  been  issued  in  eight  other  cases  all 
small.     One    is    about    ready   to   be   issued.     Tentative    reports    of 
division  1  have  been  served  in  85  cases.     Twenty  are  about  ready  for 
service.     Fifty-six    are    in    process    of    preparation.     Ninety-three 
cases  are  awaiting  submission  of  data  by  the  bureaus,  prior  to  the 
preparation  of  tentative  reports.     In  the  procedure  now  followed 
tentative  reports  by  division  1  are  served  after  consideration  of  the 
data  prepared  by  the  bureaus,  and  these  become  final  if  no  protests 
are  filed.     In  the  event  of  protests  the  case  is  set   for  hearin<r 
followed  by  briefs  and  argument.    Prior  to  the  adoption  of  tliTs 
procedure,  it  was  the  custom  to  hold  a  hearing  on  the  return  of  the 
earner,  after  which  a  proposed  report  by  the  examiner  was  served 
with  opportunity  to  file  exceptions  and  argue.    In  eight  cases  under 
this  former  procedure,  proposed  reports  have  been  served.    In  24 
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others,  arguments  have  been  concluded  but  no  proposed  report  has 
vet  been  served.  This  covers  in  all  296  cases  which  are  on  what 
IS  called  the  current  recapture  program,  embracing  in  general  the 
period  from  1920  through  the  year  1927.  It  should  be  understood 
that  each  case  includes  from  one  to  eight  recapture  years,  each  year 
requiring  a  separate  ascertainment  of  value  and  net  railway  operat- 
ing income.  There  are  129  other  cases  in  the  same  period  scheduled 
for  consideration  but  not  on  the  current  program.  Comparatively 
little  recapture  work  has  been  done  or  is  yet  scheduled  for  the  vcars 
1928,  1929.  1930.  and  1931. 

It  may  be  of  interest  to  know  that,  treating  each  year  for  each 
carrier  as  a  separate  examination,  the  Bureau  of  Accounts  has  made, 
up  to  January  1.  3,854  accounting  examinations  to  determine  re- 
capturable  income.  In  3,015  cases  there  has  been  a  final  determina- 
tion and  in  839  <*ases  a  tentative  determination.  Combining  these, 
in  2,386  cases  the  bureau  increased  and  in  1,155  cases  it  decreased  the 
income  reported.  In  313  cases  it  made  no  change.  The  aggregate 
net  railway  operating  income  determined  was  $3,828,615,930.05, 
which  was  $62,141,125.54  more  than  the  amount  reported  by  the 
carriers. 

It  is  impossible  to  make  any  accurate  estimate  of  the  amount  due 
under  the  recapture  provisions,  prior  to  final  reports  and  orders. 
And  even  then  the  orders  may  be  upset  by  the  courts.  It  is  only 
possible  to  make  a  very  rough  estimate,  which  must  be  given  with 
all  manner  of  reservations  and  to  which  it  would  be  a  mistake  to 
attach  much  weight.  Such  an  estimate,  however,  has  been  prepared 
covering  the  period  from  1920  to  1930,  inclusive.  The  total  is 
$378,398,194.  Of  this,  $224,543,398  is  included  in  the  present  re- 
capture program  and  is  probably  a  more  nearly  accurate  estimate 
than  the  remainder.  In  many  cases  it  was  necessary,  in  preparing 
this  estimate,  to  take  the  basic  valuation  and  bring  it  up  to  date  by 
adding  net  subsequent  additions  and  betterments  at  cost,  because  of 
the  lack  of  other  available  data.  This  was  substantially  the  method 
followed  in  the  O'Fallon  case  which  was  rejected  bv  the  Supreme 
Court.  In  all  probability,  therefore,  the  $378,398,194  is  an 
overestimate. 

It  is  of  great  interest  to  note  that  these  estimates  show  nothing  due 
from  such  roads  as  the  Pennsylvania,  the  Burlington,  the  Northern 
Pacific,  the  Illinois  Central,  the  Chicago  &  North  Western,  the 
Milwaukee,  the  Missouri  Pacific,  the  Lehigh  Valley,  the  Erie,  the 
Rock  Island,  and  other  important  roads  which  might  be  named. 
On  the  other  hand,  they  show  amounts  due  from  the  four  large  roads 
which  have  recently  gone  into  receiver's'  liands,  namely  the  Florida 
East  Coast,  the  Seaboard  Air  Line,  the  Wabash,  and  the  Ann  Arbor. 
The  amount  shown  as  due  from  the  Seaboard  Air  Line  is  materially 
greater  than  the  amount  shown  as  due  from  the  Louisville  &  Nash- 
ville. A  comparatively  large  amount  is  shown  as  due  from  the 
Frisco  and  also  from  the  Nickel  Plate.  A  larger  amount  is  shown 
as  due  from  the  Gulf,  Mobile  &  Northern,  which  has  alwavs  been 
regarded  as  a  weak  line,  than  from  the  Louisville  &  Nashville,  which 
has  always  been  regarded  as  strong.  Included  in  the  list  are  such 
roads  as  the  Kansas  City,  Mexico  &  Orient  and  the  Detroit,  Toledo 
&  Ironton.  These  facts  merely  go  to  show  that  some  roads  are 
financially  strong  because   of  their  conservative  capitalization   in 


comparison  with  valuation,  whereas  others  are  weak  because  of 
overcapitalization.  Recapture,  of  course,  is  based  on  valuation  and 
not  on  capitalization.  A  great  number  of  small  roads  are  included 
in  the  list,  many  of  which  are  controlled  by  industries. 

^^?97?foV^^''E'  ?u^^  ^tA^T^""^  ^^i^^'^^^l  contingent  fund  held 
.  $13,277,598.50.  Of  this,  $10,717,922.97  rei^resented  pavments  by 
carriers  and  the  remainder  represented  interest  accumulations, 
o/i^f  aSy^'^rot'  ^^  ''^'*r\^'^  $8,796,188.11  was  paid  under  protest 
Sooi-^o  '^  -^^.^^.^  P*'''  unconditionally.  Of  the  latter  amount, 
^>f,\)H.12  was  paid  in  whole  or  in  part  under  final  orders  of  the 
commission.  Most  of  the  payments  have  been  bv  small  or  com- 
paratively small  roads.  Considerably  more  than  half  came  from 
railroads  controlled  by  the  iron  and  steel  industry. 

*i  ^  ^n^^^^^nSS^r"^^.'^?^^  yesterday,  and  I  discovered  that  out  of 
the  {J)10,717,922.97  which  had  been  paid  in,  over  $8,000,000  had 
been  paid  m  by  railroads  controlled  by  industries  and  the  larger 
part  of  that  by  railroads  which  are  controlled  bv  the  United  States 
bteel  Corporation,  the  Bethlehem  Steel  Corporation,  and  other 
iron  and  steel  industries. 

I  come  now  to  the  reasons  why  we  believe  the  recapture  provisions 
should  be  repealed.  From  the  standpoint  of  logical  theory  there  is 
much  to  be  said  for  these  provisions.  The  objections  to  'them  are 
practical  rather  than  theoretical. 

Present  conditions   have   brought  shai-plv   into   the    foreground 
what  IS  perhaps  the  strongest  objection  of  all.     For  the  moment 
practically  all  the  railroads  are  financially  weak,  and  nobody  knows 
ho\y    long   this   condition    will   continue.     It    is   probable   that   the 
revival  of  their  credit  will  lag  very  considerablv  behind  the  revival 
of  business  conditions.     While  I  believe  that  their  traffic  and  earn- 
ings will  ultimately  be  restored,  they  have  a  hard  struggle  ahead, 
not  only  with  business  conditions  but  also  with  competing  forms  of 
transportation.     Repeal  of  recapture  for  the  future  is  not  of  much 
present  importance,  for  there  is  likely  to  be  little,  if  anything   to 
recapture  for  some  time  to  come.     Retroactive  rei^eal  covering  the 
past   IS  of   very  great   importance.     To  the   extent  that   we   find 
amounts   of   any   considerable   size    due    in    the    proceedings    now 
pending,  there  are  few,  if  any,  railroads  which  have  cash  enough 
on  hand  to  pay  them,  and  still  fewer  which  could  do  so  without 
robbing  Peter  to  pay  Paul.     To  obtain  the  necessarv  cash  it  would 
for  the  most  part  be  necessary  to  issue  securities  to*  i-eplenish  their 
treasuries,  and  there  are  few  which  are  now  able  to  issue  securities  on 
reasonable  terms,  if  at  all.     Some  will  have  to  borrow  money  from 
the  Reconstruction  Finance  Corporation  to  meet  maturities,'^and  it 
IS  probable  that  amoi  g  them  will  be  roads  of  past  excellent  credit. 
There  are  better  uses  to  which  the  slender  railroad  credit,  so  far  as 
It  is  available,  can  be  put  than  to  raise  cash  to  pav  to  the  Govern- 
ment excess  income  of  the  past  which  in  most  cases  is  more  than 
balanced  by  the  income  deficiencies  of  the  present. 

Railroads  are  exceedingly  sensitive  to  the  changing  industrial 
conditions  in  the  territory  in  which  they  operate.  Consequently  they 
are  likely  to  have  severe  fluctuations  in  earnings.  The  Florida  boom 
brought  temporary  prosperity  to  the  railroads  operating  in  that  re- 
gion. Discovery  of  oil  on  its  lines  changed  the  Kansas  City,  Mexico 
&  Orient  almost  overnight  from  a  derelict  to  a  fairly  good  earner.     In 
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1920  the  southern  lines  were  in  relatively  good  and  the  New  England 
lines  in  relatively  bad  financial  condition.  This  .rel^t'^*  ^f"''*^" 
is  now  reversed.  The  floods  in  the  Mississippi  Valley  hurt  the  rail- 
roads in  that  region;  and  the  anthracite  carriers,  wKich  were  once 
among  the  most  prosperous,  have  suffered  from  the  decline  of  that 
industry.  The  present  depression  has  hurt  all  the  railroads  terrifi- 
cally. 'These  are  merely  illustrations.  These  fluctuations  were  fore- 
seen by  this  committee  in  1919,  but  it  is  doubtful  whether  they  were 
foreseen  by  those  who  conceived  section  15a  and  the  recapture  pro- 
visions. The  periods  governing  recapture  are  very  short— only  U 
months.  Thev  do  not  permit  tTiese  fluctuations  to  be  averaged.  A 
road  may  have  one  fat  year  followed  by  several  lean  years.  Under 
the  present  law  the  lean  can  not  compensate  tor  the  fat.  In  the  case 
of  some  little  roads  we  are  actually  in  the  situation  «*  l»»y»ng  *  ^: 
capture  claim  against  a  carrier  which  is  about  to  be  abandoned  and 

^Not^'oniy'that  but  although  the  recapture  plan  wasdesigned  to  take 
from  the  strong  for  the  benefit  of  the  weak,  it  does  not  by  any  means 
always  operate  that  way.  I  have  indicated  the  reason  Some  rail- 
roIdJa^  strong  because  they  are  undercapitalized  or  have  valuable 
resources  apart  from  their  railway  property.  Others  are  weak  be- 
cause  they  are  overcapitalized  or  have  outside  investments  which  are 
Tdrain  upon  them;  and  those  which  are  in  this  latter  condition  make 
L  gre^rsLw  of  earnings  as  possible,  sometimes  to  the  detriment 
of  the  property.  But  the  recapture  law  recognizes  no  such  ditfer- 
ences  in  conditions,  because  it  is  based  on  the  value  of  ^^^^^^7  PJPP; 
erty  regardless  of  capitalization,  and  upon  net  railway  operating 
income  regardless  of  other  sources  of  or  drains  upon  income  There 
may  be  poetical  justice  in  this,  but  the  practical  differences  m  which 

''  To  my  rnd'ot  of  the  most  important  practical  objections  to  val- 
nation  is  the  endless  litigation  to  which  it  leads.    A  railroad  of  any 
sfze  with  a  well-equippe"d  law  department  and  staff  of  experts  has 
no^h^g  to  lose  and  everything  to  gain  from  contesting  and  delaying 
recapture  in  every  possible  way,  Irst  in  the  proceedings  before  us 
and  then  in  proceedings  before  the  courts,     the  opportunities  for 
litigation  are  legion,  particularly  because  of  the  great  uncertainties 
in  the  valuation  doctrine,  to  which  I  shall  advert  in  another  part  of 
Katement.    As  a  matter  of  fact  it  can  not  be  said  with  certainty 
that  when  these  cases  get  into  court  as  many  of  them  wil^  we  shall 
not  have  to  try  out  the  valuation  facts  as  well  as  the  law  all  oyer 
a^in  before  the  court  or  possibly  before  a  jury.     Such  continual  lit- 
i^tion  is  undesirable  ancf  unwholesome  from  many  points  of  view 
Personally,  I  dread  to  think  of  the  important  principles  of  public 
Sation  which  will  be  involved  being  determined  in  cases  where 
the  primary  issue  will  be  whether  money  shall  be  taken  from  a  corn- 
pan?  wS  can  perhaps  ill  afford  to  give  it  up.    Without  any  re- 
EectUon  the  courts  it  is  like  the  dffference  which  every  lawyer 
knows  exists  between  construing  a  statute  in  a  criminal  as  contrasted 

''¥he%tli?nrists''fs  to  what  shall  be  done  with  the  money  when 
it  is  recaptured.  Until  very  recently  we  could  say  with  entire  w- 
curacy  that  as  section  15a  is  drawn  the  money  would  probably  not 
be  put  to  use  even  if  it  were  available.    Before  a  loan  can  be  made 
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we  must  not  only  find  that  the  "  prospective  earning  power  of  the 
applicant  and  the  value  of  the  security  offered  are  such  as  to  furnish 
reasonable  assurance  of  the  applicant's  ability  to  repay  the  loan 
within  the  time  fixed  therefor,  and  to  meet  its  other  obligations  in 
connection  with  such  loan,"  but  we  must  further  insist  upon  security 
"  which  shall  be  adequate  to  secure  the  loan."  Until  the  full  force 
of  the  present  depression  was  felt,  any  carrier  which  could  furnish 
such  security  could  obtain  a  loan  elsewhere  at  better  than  6  per  cent. 
This  should  always  be  true  in  normal  times. 

It  is  not  true  under  the  unique  conditions  of  the  present,  and 
undoubtedly  a  general  railroad  contingent  fund  of  $300,000,000  or 
thereabouts  would  now  be  very  useful  if  it  were  available.  But  we 
expect  that  these  conditions  will  be  temporary  and  we  hope  that  when 
once  they  depart  they  will  not  return  again  for  many  years.  If  we 
had  been  able  to  accumulate  this  fund,  it  is  probable  that  among  the 
candidates  for  loans  would  be  carriers  from  whom  the  fund  had  in 
part  been  recaptured.  An  opportunity  to  borrow  from  the  Govern- 
ment when  other  sources  of  credit  are  shut  off  is  useful  to  tide  over  an 
emergency,  such  as  now  exists,  but  under  normal  conditions  the 
opportunity  to  go  deeper  into  debt  will  not  go  far  to  solve  the 
problem  of  the  weak  lines. 

A  further  objection  is  the  expense  imposed  upon  both  the  Govern- 
ment and  the  railroads  by  the  process  of  recapture,  and  the  fact  that 
where  there  is  a  likelihood  of  recapture  the  tendency  is  toward 
extravagance  in  expenditures.  This  is  difficult  to  prove,  but  we 
believe  it  to  be  the  case,  and  also,  have  some  evidence. 

Summing  up  the  situation,  we  are  of  the  opinion  that  the  difficul- 
ties, disadvantages,  and  dangers  of  recapture  far  outweigh  its  possible 
advantages.  This  is  true  of  the  future,  but  it  is  even  more  true  of 
the  past^  particularly  under  the  conditions  which  now  exist  and  may 
be  anticipated  for  some  time  to  come.  This  being  our  conclusion,  we 
see  no  escape  from  the  conclusion  that  the  present  recapture  proceed- 
ings should  be  discontinued  and  the  money  returned  which  is  now 
in  the  contingent  fund.  This  money  can  not  in  fairness  be  retained 
unless  we  are  prepared  to  go  ahead  with  recapture  and  treat  all 
roads  alike.  That  we  do  not  recommend,  for  the  reasons  which  I 
have  given. 

Nor  do  I  feel  clear  that  even  in  theory  recapture  of  excess  income  is 
sound  procedure.  There  is  something  incongruous  in  a  system  of 
regulation  which  finds  it  necessary  to  permit  carriers  to  earn  more 
than  they  ought  to  earn,  and  meets  the  difficulty  by  taking  money 
away  after  it  is  received.  I  realize  the  effect  of  the  competitive  rate 
situation  set  forth  in  paragraph  (5)  of  section  15a,  but  I  find  it  diffi- 
cult to  believe  that  recapture  is  the  only  way  of  dealing  with  the  so- 
called  problem  of  the  strong  and  weak  roads.  In  its  report  in  1919 
this  committee  suggested  other  ways.  One  is  a  gradual  spread  of 
consolidations  and  unifications.  Another  is  adjustment  of  divisions 
of  joint  rates  or  reduction  of  local  rates.  And  another,  which  this 
committee  did  not  suggest  and  which  I  mention  with  all  due  defer- 
ence to  those  who  disagree,  is  an  appropriate  pooling  of  rate  in- 
creases so  that  the  benefits  will  accrue  in  due  measure  to  those  ear- 
ners whose  needs  constitute  the  justification  for  the  increase. 

So  much  for  the  recapture  provisions.  I  turn  now  to  the  rule 
of  rate  making  in  section  15a.    The  impelling  motive,  I  believA,  for 
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that  rule  was  distrust  of  the  commission  on  the  part  of  investors. 
Theretofore  no  similar  rule  had  existed  and  the  only  mandate  upon 
the  commission,  so  far  as  the  level  of  rates  was  concerned,  was  to 
fix  just  and  reasonable  rates.  There  had  been  much  dissatisfaction 
among  investors  with  the  action  of  the  commission  during  the  period 
from  1910  to  the  beginning  of  Federal  control  in  forbidding  or  limit- 
ing proposed  general  increases  in  rates,  and  it  was  charged  that 
the  result  had  been  to  impair  the  credit  of  the  railroads  and  prevent 
them  from  meeting  adequately  the  transportation  needs  of  the  coun- 
try. It  was  also  feared  that  the  Constitutional  prohibition  against 
confiscation  was  an  insufficient  protection. 

To  explain  this  latter  point,  the  idea  was  that  carriers  in  a  com- 
petitive group  had  no  protection  unless  the  strongest  carrier  in 
the  group  was  in  position  successfully  to  assert  confiscation  of  its 
property.  The  rates  being  competitive,  the  weaker  lines  had  to  meet 
them  or  go  out  of  business.  The  stronger  line  might  not  be  disposed 
to  assert  in  the  courts  its  Constitutional  rights.  Even  if  it  were 
so  disposed  and  succeeded  in  the  assertion,  the  increase  it  could  secure 
in  the  rates  would  only  be  that  which  would  bring  its  own  earnings 
above  the  line  of  confiscation  of  its  own  property.  Such  a  measure 
of  relief  would  fall  below,  perhaps  much  below,  the  measure  of  the 
constitutional  rights  of  the  weaker  lines  which  had  to  follow  the 
stronger  lines  in  their  rates.  In  other  words,  the  theory  was  that 
prior  to  section  15a  we  could  govern  our  regulation  of  rates,  so  far 
as  the  Constitution  was  concerned,  by  the  situation  of  the  strongest 
lines.  I  can  not  discover  that  the  commission  ever  followed  this 
theorv.  In  fact  it  was  expresslv  repudiated  in  several  cases.  For 
example  in  Kindel  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (15  I.  C.  C.  555), 
the  commission  said : 

As  before  suggested,  we  can  not,  in  determining  competitive  rates,  select 
that  railroad  which  is  the  shortest  or  most  advantageously  situated,  and  limit 
the  rate  to  what  would  allow  that  property  fair  earnings.  We  must  consider 
the  entire  situation  and  determine  a  reasonable  rate  not  merely  with  reference 
to  the  Union  Pacific,  but  with  reference  to  aU  li»es  serving  tliose  Colorado 
points  by  reasonably  direct  lines. 

The  point  was  reviewed  again  in  Receivers  and  Shippers  Asso.  v. 
C,  N.  0.  &  T.  P.  Ry.  Co.  (18  I.  C.  C.  440),  and  the  statement  made 
that  the  commission  had  *'  no  doubt  as  to  the  correctness  of  this 
principle." 

However,  this  dissatisfaction  and  these  fears,  whether  or  not  they 
were  justified,  were  in  the  minds  of  investors  and  were,  no  doubt, 
the  impelling  motive  behind  section  15a.  The  effect  of  that  section 
was  thus  stated  in  behalf  of  the  carriers  in  the  recent  15  Per  Cent 
Case: 

In  substance  the  constitutional  right  of  a  single  carrier  to  a  fair  return 
which  could  not  as  a  practical  matter  be  asserted  was  extended  to  the  group 
as  a  whole  and  the  Commission  was  given  a  mandate  to  render  the  right 
productive. 

It  seems  clear  that  those  who  were  responsible  for  section  15a 
believed  that  the  regulation  of  the  general  level  of  rates  could  be 
reduced  practically  to  a  formula,  and  that  they  could  be  moved  up  or 
down  so  as  to  result  in  substantially  a  uniform  average  level  of 
earnings.  It  is  also  clear  from  its  1919  report  that  this  committee 
did  not  then  believe  that  this  theory  was  sound.    Let  us  see  what 
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happened.  In  1920,  very  quickly  after  the  return  of  the  railroads  to 
private  ownership,  the  commission  approved  increases  in  freight 
rates  of  40  per  cent  in  the  Eastern  group,  35  per  cent  in  the  Western 
group,  25  per  cent  in  the  Southern  and  Mountain  Pacific  groups,  and 
33.3  per  cent  between  groups.  It  also  approved  an  increase  of  20 
per  cent  in  passenger  fares  and  the  continuance  of  the  Pullman 
surcharge.  This  was  substantially  what  the  carriers  asked,  and  there 
were  no  complaints  on  their  part  that  we  had  granted  too  little. 
Nevertheless  the  new  rates  fell  far  short  of  producing  the  desired 
return,  and  the  reason  was  that  shortly  after  they  became  effective 
the  business  depression  of  1921  set  in. 

Effective  January,  1922,  the  commission  ordered  reductions  in  the 
rates  on  grain,  grain  products,  and  hay  in  western  territory  ranging 
from  10  per  cent  on  wheat  to  22  per  cent  in  some  cases  on  coarse 
grains  and  upon  our  recommendation  the  rates  in  that  territory  on 
livestock  for  the  longer  distances  were  reduced.  The  carriers  fol- 
lowed this  with  a  voluntary  reduction  of  10  per  cent  on  practically 
all  agricultural  products  throughout  the  country.  They  also  made, 
numerous  other  voluntary  reductions,  such  as  on  nonf errous  metals, 
export  grain,  bituminous  coal  to  Lake  Erie  ports,  sand  and  gravel 
in  eastern  territory,  ore,  lumber,  and  petroleum  and  its  products. 
Some  proposed  reductions  we  refused  to  allow. 

In  1922  came  our  general  10  per  cent  reduction,  affecting  only 
rates  which  had  not  theretofore  been  reduced.  At  that  time  there 
were  widespread  complaints  that  rates  were  too  high  for  healthy 
business  conditions.  Two  cabinet  officers  appeared  before  us  and 
testified  to  that  effect,  at  least  so  far  as  many  important  commodities 
were  concerned.  In  our  report  we  were  able  to  say  that  the  carriers 
admitted  that  rates  were  too  high  and  must  come  down,  although 
they  urged  that  they  should  not  be  further  reduced  until  the  costs 
of  transportation  were  further  reduced.  We  were  moved  by  the 
evidence  before  us  to  require  a  reduction,  and  our  order  was  not  con- 
tested by  the  railroads.  Whether  or  not  we  were  right  is  a  question 
of  judgment;  and  there  are  undoubtedly  many  in  the  country  who 
now  think  we  were  wrong.  It  is  of  some  significance,  however,  that 
there  was  at  that  time  no  dissent  in  the  commission  to  the  necessity 
for  a  reduction,  although  it  included  members  of  conservative  tenct- 
encies.  There  were  differences  of  opinion  as  to  what  reduction 
should  be  required,  but  none  as  to  the  general  principle. 

The  result  appeared  to  vindicate  the  judgment  of  the  commission. 
Perhaps  it  was  a  coincidence,  but  following  the  reduction  the  reve- 
nues of  the  carriers  began  to  improve  rapidly.  Thereafter  and  up  to 
the  end  of  1929  the  financial  condition  of  the  railroads  throughout 
the  country  was  in  general  regarded  as  favorable,  with  certain  excep- 
tions. Credit  conditions  were  in  general  good.  Very  large  issues  of 
securities  were  marketed  on  favorable  terms,  dividends  increased, 
surplus  accumulations  increased  very  rapidly,  and  financing  was  even 
done  to  a  considerable  extent  by  the  issue  of  new  stock.  No  desire 
for  a  general  increase  in  rates'  was  manifested  by  the  carriers  in 
either  the  eastern  or  southern  districts.  In  th^  western  district  a 
general  increase  of  5  per  cent  was  sought  in  1925,  principally  because 
of  the  unsatisf actor jr  financial  situation  of  the  carriers  in  that  portion 
of  the  western  district  which  is  known  as  western  trunk-line  territory. 
99150—32 2 
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This  was  denied  in  Ke venues  in  Western  District  (113  I.  C.  C.  3). 
The  need  for  an  increase  in  revenues  in  western  trunk-line  territory 
was  admitted.  The  commission,  however,  was  not  convinced  that  a 
sufficient  emergency  existed  to  justify  a  general  increase  in  the  rates 
on  all  commodities.  It  called  attention  to  the  great  inequalities  in 
rates  in  that  territory  and  in  effect  advised  the  carriers  to  seek  the 
needed  increase  in  revenues,  not  by  a  horizontal  increase  in  all  rates, 
but  by  a  readjustment  which  would  place  the  burden  where  it  ought 
to  be  borne.  To  further  such  a  readjustment,  it  proceeded  on  its 
own  initiative  with  an  investigation  of  tlie  class  rates  in  western 
trunk-line  territory. 

While  the  average  return  throughout  the  country  never  reached 
the  stipulated  figure,  conditions  were  in  general  sufficiently  favorable 
and  prospects  for  the  future  appeared  sufficiently  good,  so  that  there 
seemed  to  the  commission,  and  except  in  western  territory  to  the 
carriers,  no  adequate  reason  for  subjecting  industry  to  the  disturb- 
ance which  an  increase  in  the  general  f rei^t  rate  level  would  entail. 
There  were,  moreover,  factors  operating  adversely  and  upsetting 
in  unforeseen  ways  calculations  as  to  earnings.  The  most  important 
of  these  was  the  continual  falling  off  of  passenger  traffic.  This  is 
well  illustrated  by  certain  figures  introduced  by  Professor  Cunning- 
ham of  Harvard  University  in  a  case  now  pending  before  the  com- 
mission. He  is  representing  in  that  case,  by  the  way,  certain  rail- 
roads. He  estimates  that  in  the  5  years,  1921-1925,  the  freight  traffic 
of  railroads  in  the  eastern  district  earned  4.994  per  cent  on  our 
tentative  valuation,  and  their  passenger  traffic  2.G90  per  cent.  In  the 
5  years,  192(>-1930,  the  corresponding  earnings  were  6.678  per  cent 
for  freight  and  0.778  per  cent  tor  passenger.  In  the  southern  district 
the  earnings  in  the  first  period  were  6.157  per  cent  for  freight  and 
1.828  per  cent  for  passenger,  whereas  in  the  second  period  they  were 
7.038  per  cent  for  freight  and  a  deficit  of  2.787  per  cent  for  pas- 
senger. Other  factors  from  time  to  time  affecting  earnings  ad- 
versely were  floods,  droughts,  and  crop  failures  from  various  causes, 
and  the  rapid  development  of  competing  transportation  agencies, 
such  as  motor  trucks,  pipe  lines^  and  barge  lines.  Of  course,  when 
the  present  depression  brought  m  its  wake  a  tremendous  shrinkage 
of  traffic,  railroad  earnings  went  to  pieces.  It  is  also  well  to  remem- 
ber that  during  the  period  of  apparent  prosperity  in  this  country, 
that  prosperity  was  never  shared  by  certain  great  industries  which 
are  very  important  producers  of  traffic.  I  refer  particularly  to 
agriculture  and  coal.. 

I  have  gone  over  this  history,  not  by  way  of  apology  for  the  com- 
mission, but  merely  to  show  the  great  practical  difficulties  in  attempt- 
ing to  maintain,  even  approximately,  a  constant  level  of  railroad  net 
earnings,  regardless  of  changes  of  one  sort  or  another  in  economic 
conditions.  We  believe,  as  this  committee  did  in  1919,  that  it  is 
impracticable  to  do  this.  That  being  so,  we  further  believe  that  it  is 
unwise  and  undesirable  to  continue  provisions  of  law  which  create 
the  impression  that  railroad  net  earnmgs  can  and  will  be  brought  up 
to  a  certain  standard  in  periods  when  traffic  is  light  for  one  reason 
or  another,  and  that  they  should  and  will  be  brought  down  to  that 
standard  when  conditions  are  favorable  and  traffic  is  heavy. 

In  addition  to  giving  the  commission  authority  to  prescribe  just 
and  reasonable  rates,  subject  always  to  constitutional  limitations,  all 


that  we  believe  that  Congress  can  wisely  and  effectively  do  is  to 
make  it  very  clear  in  the  law  that  in  regulating  the  general  level  of 
rates  the  commission  shall  always  keep  in  mind  and  be  guided  in 
its  action  by  the  necessity  of  producing,  so  far  as  possible,  revenues 
which  will  afford  over  a  reasonable  period  of  years  a  sufficient  basis 
for  the  maintenance  of  a  national  system  of  railway  transportation 
at  all  times  adequate  to  the  needs  of  the  public;  and  at  the  same  time 
make  it  clear  that  the  rise  of  revenues  with  increasing  traffic  in  times 
of  prosperity  or  their  fall  with  decreasing  traffic  m  times  of  de- 
pression shall  not  necessarily  be  regarded  as  a  reason  for  reducing 
or  increasing  rates,  as  the  case  may  be.  It  is  very  important  that  the 
latter  principle  should  be  embodied  in  the  law. 

I  might  add,  that  in  our  recent  annual  report  we  suggested  that 
consideration  should  be  given  to  some  provision  of  law  which  might 
require  or  authorize  the  railroads  to  set  aside,  in  times  of  prosperity, 
surplus  in  liquid  form,  either  in  cash  or  readily  marketable  securities, 
so  that  some  such  reserve  would  be  available  in  times  such  as  exist 
at  present.  While  a  great  many  of  the  railroads  have  large  surplus 
accounts,  for  the  most  part  they  are  invested  in  their  properties,  and 
while  they  add  strengtn  to  a  company  they  are  not  available  in  the 
form  of  cash  unless  securities  are  issued  for  the  purpose  of  replen- 
ishing the  treasury,  and  under  present  conditions  such  securities  can 
not  generally  be  issued. 

So  long  as  the  railroads  are  intrusted  to  private  ownership,  there 
can  be  no  dispute  as  to  the  fact  that  in  the  long  run  they  can  not 
function  successfully  and  to  public  satisfaction  unless  they  enjoy 
earnings  which  will  maintain  their  credit  and  attract  private  capital 
to  the  industry.  And  if  they  do  enjoy  such  earnings  and  private 
capital  is  attracted,  that  is  the  best  possible  proof  that  these  private 
agencies  are  being  compensated  adequately  for  the  performance  of 
this  public  service.  There  may  of  course  be,  and  undoubtedly  are, 
railroad  companies  which  by  reason  of  overcapitalization  or  poor 
location  or  poor  management,  can  not  be  supplied  with  good  credit 
under  any  reasonable  level  of  rates,  even  in  normal  times.  But  by 
and  large  that  is  not  true  of  the  railroad  industry,  unless  it  is 
obsolescent  and  doomed  to  be  supplanted  by  other  forms  of  trans- 
portation, and  I  know  of  no  sound  reason  for  believing  that  to  be  the 
case. 

Undoubtedly  it  is  going  to  be  no  easy  task  to  restore  the  railroads  \/^ 
to  good  credit.  The  prime  essential  is  improvement  in  business 
conditions  and  increase  in  traffic.  After  that  come  improvements  in 
operation  and  service,  readjustments  of  rates,  and  greater  regulation 
of  other  forms  of  transportation.  I  speak  of  "  readjustments  of 
rates  "  because  of  a  very  positive  belief  that  any  attempt  to  do  the 
job  by  general  increases  would  be  both  futile  and  destructive.  Some 
rates  must  go  down.  Others  doubtless  can  and  should  go  up.  But 
that  restoration  of  credit  can  in  time  be  accomplished  I  am  personally  • 
convinced.  >/ 

I  come  now  to  the  final  part  of  my  statement.  You  have  before 
you  two  bills,  H.  R.  7116  and  H.  R.  7117.  So  far  as  the  rule  of  rate 
making  is  concerned,  they  differ  in  the  fact  that  H.  R.  7116  provides 
for  what  may  be  called  a  barometer  of  earnings  by  which  me  com- 
mission is  to  be  guided,  although  in  no  inflexible  way.  That  barom- 
eter consists  in  net  railway  operating  income  equal  to  a  fair  return, 
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as  defined  in  the  bill,  upon  an  average  aggregate  rate  base  for  the 
country  as  a  whole  or  for  such  groups  as  the  commission  may  desig- 
nate. It  differs  from  the  standard  now  set  in  section  15a  only  in  the- 
fact  that  this  aggregate  rate  base  is  substituted  for  aggregate  value 
for  rate-making  purposes,  in  the  fact  that  what  shall  constitute  a  fair 
return  is  more  specifically  defined,  and  in  the  further  fact  that  the 
connnission  is  given  more  leeway  in  following  this  guide.  No  such 
barometer  of  earnings  is  contained  in  the  shorter  bill,  H.  R.  7117. 

So  far  as  a  majority  of  the  commission  are  concerned,  they  are 
quito  willing  to  accept  H.  R.  7117,  which  does  not  contain  the  rate 
base  formula.  The  only  exception  is  Commissioner  McManamy,  who 
believes,  if  I  understand  his  position,  that  the  commission  should  be 
given  by  Congress  a  more  definite  guide  than  H.  R.  7117  would 
supply.  I  should  say  also  that  in  the  case  of  both  bills  Commissioner 
Farrell  is  in  doubt  about  the  wisdom  and  desirability  of  emphasizing^ 
good  credit  as  a  guide  in  the  fixing  of  just  and  reasonable  rates. 
The  consensus  of  opinion,  1  believe,  prefers  H.  R.  7117  to  H.  R. 
7116.     When  we  last  vear  recommended  to  the  Senate  committee 

ft. 

legislation  similar  to  that  embodied  in  H.  R.  7116,  there  were  com- 
missioners who  were  opposed  to  the  rat«  base  formula. 

That  formula  was  introduced  in  the  bill  as  a  barometer  of  earn- 
ings, I  may  say,  chiefly  because  it  was  felt  that,  due  to  possible  dis- 
trust of  the  commission,  investors  might  feel  better  saieguarded  if 
a  definite  standard  should  be  set  up  as  a  guide,  even  if  there  were 
no  obligation  to  follow  it  implicitly.  The  country  could  then  watch 
the  progress  of  earnings  and  note  their  deviations  up  or  down  from 
the  standard  so  provided,  and  bring  the  force  of  public  opinion  to- 
bear  upon  the  commission  in  legitimate  and  appropriate  ways  if 
it  was  felt  that  the  commission  was  erring  in  its  action.  It  was  also 
believed  that  the  rate  base  formula  recommended  provided  a  fair  and 
reasonable  standard.  If  it  is  thought  that  no  such  standard  or 
barometer  of  earnings  is  needed,  there  is  no  reason  why  the  com- 
mission should  object  to  its  omission. 

Under  the  circumstances  I  shall  not  undertake  at  this  time  any 
very  elaborate  discussion  of  the  rate  base  formula.  It  may  be  de- 
sirable, however,  to  make  a  few  comments  in  view  of  prevalent  mis- 
understandings. Value  for  rate-making  purposes,  as  defined  by  the 
Supreme  Court,  is  quite  a  different  thing  from  value  in  the  sense 
in  which  that  word  is  ordinarilv  used.  The  latter  value  is  deter- 
mined  chiefly  by  what  a  prop>erty  will  produce  in  the  way  of  earn- 
ings, and  obviously  can  not  be  used  as  a  basis  in  determining  what 
earnings  shall  be.  Value  for  rate-making  purposes  can,  I  think, 
be  defined  as  the  amount  on  which  a  company  engaged  in  public 
service  should  reasonably  be  permitted  to  earn  a-  fair  return  if  it  is 
able  to  do  so.  There  is  nothing  in  terms  about  it  in  the  Constitution, 
but  it  is  a  conception  of  the  Supreme  Court  arrived  at  in  an  endeavor 
to  define  the  point  at  which  public  regulation  results  in  confiscation 
of  property  rights.  This  conception  was  first  enunciated  in  Smyth 
r.  Ames  (169  IT.  S.  466).  and  there  can  be  no  doubt  that  there  it  was 
the  purpose  of  the  court  to  protect  the  public  against  an  untrust- 
worthy railroad  property  investment  account,  based  in  part  on  un- 
reasonable and  extravagant  if  not  dishonest  expenditures. 

The  formula  for  determining  fair  value  announced  in  that  case 
has  since  been  repeatedly  cited  with  approval  by  the  Supreme  Court* 


It  enumerates  Tarious  factors  or  facts  which  are  to  be  ascertained 
.as  ''  matters  for  consideration,  and  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case,"  but  it  states  that  there  mav  be  other 
matters  to  be  regarded  in  estimating  the  fair  value  of  the 
property.  The  principles  which  are  to  be  followed  in  giving  weight 
to  these  various  elements,  some  of  which  are  mutuallv  inconsisteiit, 
Jis  in  the  case  of  original  and  present  cost  of  construction,  have  never 
heen  clearly  defined.  At  all  events  there  is  the  utmost  diversitv  of 
<)pinion  in  regard  to  them.  Yet  differences  in  judgment  in  attach- 
ing weight  to  these  various  factors  may  produce  very  wide  differ- 
ences in  the  final  result  reached.  Of  course  this  gives  great  lati- 
tude in  appealing  to  the  courts,  in  the  event  of  dissatisfaction  with 
ithe  result  reached  by  the  regulating  body  in  anv  particular  case. 

Aside  from  this  uncertaintv  as  to  principles  and  the  probability  of 
litigation,  the  fair  value  rule  is  as  a  practical  matter  exceedingly 
difficult  to  apply  in  regulation.  It  requires  a  continual  reappraisal 
of  constantly  shifting  factors,  many  of  which  require  elaborate  inves- 
tigation to  determine.  The  cost  of  reproduction  constantly  shifts 
as  changes  occur  in  the  value  of  money,  and  also  as  improvements  are 
made  in  methods  of  construction.  The  present  value  of  land  meas- 
ured by  adjoining  land  likewise  shifts,  and  requires  continual  field 
investigation.  Depreciation  is  a  variable  quantity  continually  chang- 
ing. There  are  in  addition  a  myriad  of  theories  with  respect  to  what 
IS  termed  "  going  concern  value  "  and  like  so-called  intangible  values. 
To  apply  the  fair  value  rule,  all  of  this  shifting  information  must  be 
Jtept  up  to  date  and  on  tap  for  use  at  any  given  time. 

Beginning  with  about  1897  prices  and  unit  costs  rose  steadily, 
culminating  m  a  violent  rise  during  the  World  War.  Thereafter 
they  declined  sharply,  but  again  became  steady  at  a  level  considerably 
above  the  pre-war  period.  It  was  thought  that  a  new  plateau  of 
prices  had  been  reached  which  would  be  relatively  constant,  but  the 
present  depression  has  exploded  that  theory  and  prices  have  been  and 
still  are  falling  about  as  violently  as  they  rose  during  the  war.  Dur- 
ing the  period  whe  reproduction  costs  were  far  above  original  costs 
the  public  service  companies  were  naturallv  insistent  upon  giving 
those  costs  paramount  and  indeed  controlling  weight  in  ascertaining 
value  for  rate-making  purposes.  In  the  case  of  many  utilities  repro- 
duction costs  are  now  materially  below  original  costs,  and  the  time  is 
rapidly  approaching  when  that  will  be  true  of  the  railroads.  So  the 
shoe  IS  now  on  the  other  foot  and  theories  are  beginning  to  change. 

Not  only  is  the  fair  value  rule  very  difficult  and  expensive  to  apply, 
but  It  IS  also  very  unstable,  and  this  instability  may  be  detrimental  to 
the  investors  m  a  public  service  company  or  to  the  users  of  its  service 
or  both.  The  question  arises,  therefore,  whether  the  end  which  the 
bupreme  Court  has  sought  to  achieve  through  this  rule  can  not  be 
attained  m  some  simpler  and  better  way,  and  that  leads  to  the  ques- 
tion as  to  what  this  end  really  is.  Upon  consideration  it  appears  at 
once  that  fair  value  for  rate-making  purposes  is  only  one  factor  in 
the  judicial  interpretion  of  the  constitutional  prohibition  aorainst 
conhscation.  The  other,  which  is  just  as  important,  is  fair  return. 
It  is  not  from  either  of  these  factors  alone  that  the  end  is  reached 
t)ut  from  the  two  combined,  and  the  result  is  a  certain  level  of  earn- 
ings. It  is  that  level  which  the  court  is  seeking  to  protect  against 
«undue  regulation.    Now  what  is  that  level?    A  most  significant 
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expression  of  the  court  is  found  in  Bluefield  Co.,  v.  Pub.  Serv.  Comm., 
(262  U.  S.  679)  it  has  been  cited  with  approval  in  several  recent  cases 
and  is  as  follows : 

What  annual  rate  will  constitute  just  compensation  depends  upon  many 
circumstances  and  must  be  determined  by  the  exercise  of  a  fair  and  enlightened 
judgment,  haying  regard  to  all  relevant  facts.  A  public  utility  is  entitled  to 
such  rates  as  will  permit  it  to  earn  a  return  on  the  value  of  the  property  which 
it  employs  for  the  convenience  of  the  public  equal  to  that  generally  beintr  made 
at  the  same  time  and  in  the  same  general  part  of  the  country  on  inveHtmcnts  In 
other  business  undertakings  which  are  attended  by  corresponding  risks  and 
uncertainties;  but  it  has  no  constitutional  right  to  profits  such  as  are  realized 
or  anticipated  in  highly  profitable  enterprises  or  speculative  ventures.  The 
return  should  be  reasonably  suflScient  to  assure  confidence  in  the  financial 
soundness  of  the  utility  and  should  be  adequate,  under  eflacient  and  economical 
management,  to  maintain  and  support  its  credit  and  enable  it  to  raise  the 
money  necessary  for  the  proper  discharge  of  its  public  duties. 

I  call  your  attention  to  the  final  sentence.  We  believe  that  this 
correctly  describes  the  real  and  essential  end  which  the  court  has 
in  mind,  namely,  that  a  public  service  company  shall  have  earnings 
sufficient  to  assure  confidence  in  its  financial  soundness  and  adequate, 
under  proper  management,  to  maintain  and  support  its  credit  ana 
enable  it  to  raise  the  money  necessary  for  the  proper  discharge  of 
its  public  duties.  We  further  believe  that  if  this  end  is  attained,  it 
is  inconceivable  that  confiscation  could  also  exist. 

The  rate  base  formula  is  directed  squarelv  to  the  achievement  of 
this  end,  but  it  follows  a  simpler  and  mucn  more  practicable  path 
than  the  fair  value  formula.  Briefly  the  idea  is  to  use  as  the  rate 
base  an  amount  which  approximates,  liberally  and  generously,  the 
reasonable  cost  of  the  existing  properties  minus  only  such  deprecia- 
tion as  the  carrier  has  a  reserve  to  offset,  and  which  can  be  kept  up  to 
date  very  readily  by  purely  accounting  methods.  For  the  purposes  of 
the  railroads  it  is  arrived  at,  speaking  broadly,  by  taking  the  cost 
of  reproduction  new  of  road  and  equipment  at  tne  so-called  1914 
unit  prices,  as  found  in  our  basic  valuation,  adding  the  then  present 
value  of  land,  bringing  the  total  up  to  date  by  adding  the  net  in- 
crease in  carrier  property  since  valuation  date  as  shown  by  the 
accounts  when  correctly  kept,  deducting  the  amount  of  the  carrier's 
depreciation  reserve,  and  adding  a  reasonable  sum  for  working 
capital.  The  result  would  probably  exceed  the  reasonable  original 
cost  of  the  property,  minus  the  depreciation  reserve,  but  would  not 
be  far  from  that  figure.  Such  a  base  is  not  only  easily  ascertained 
and  kept  up  to  date,  but  it  is  stable  and  dependable,  and  has  the 
added  advantage  that  much  of  the  railroad  investment  is  repre- 
sented by  bonds  and  preferred  stock,  the  return  on  which  is  fixed 
and  does  not  fluctuate  with  changing  economic  conditions. 

As  a  matter  of  fact  this  base  is  probably  now  more  favorable  to 
many  companies  than  would  be  a  value  arrived  at  by  taking  present 
reproduction  costs  and  land  values  and  deducting  the  full  amount 
of  depreciation.  If  it  is  not  more  favorable  now,  the  indications 
are  strong  that  the  time  is  not  far  distant  when  it  will  be  more 
favorable.  If  one  desired  to  make  things  uncomfortable  for  the  rail- 
roads, the  plain  course  to  pursue  for  some  time  to  some  would  be 
to  argue  for  a  value  of  their  property  giving  the  same  controlling 
weight  to  current  reproduction  costs  as  they  have  consistently  urged 
since  the  passage  of  the  valuation  act  in  1913.    In  the  past  I  did  not 


think  that  was  fair  to  the  public,  and  for  the  future  I  do  not  think 
that  it  would  be  fair  to  the  railroads. 

Having  ascertained  this  relatively  stable  rate  base  we  arrive  at 
the  end  sought  by  the  court  through  our  definition  of  a  fair  return, 
which  is  designed  to  achieve  the  very  result  set  forth  bv  the  court 
m  the  Bluefield  case  from  which  I  have  quoted.    That*^is  the  sum 
and  substance  of  the  rate  base  formula,  and  there  is  nothing  radical 
or  revolutionary  or  unfair  about    it.    It  could,  indeed,  be  criticized 
as  being  too  favorable  to  the  railroads  under  present  conditions.    We 
believe  that  if  this  plan  were  made  clear  to  the  Supreme  Court,  and 
particularly  the  coincidence  between   the  end  which  it  seeks  to 
achieve  and  the  end  which  the  court  has  plainly  had  in  mind   it 
would  not  be  found  to  be  violative  of  the  Constitution.     And  we 
believe  that  this  would  even  more  certainly  be  the  result  if  it  came 
to  the  court  as  the  djrect  expression  of  the  well-considered  thought  of 
^^  ^fpslative  branch  of  the  Government.    In  saying  this,  I  should 
add  that  I  speak  for  the  majority  of  the  commission.     There  are 
some  who  do  not  approve  the  rate  base  plan,  as  was  made  clear  in 
our  report  of  last  year  to  the  Senate  committee,  a  report  which  is 
printed  in  full  in  Appendix  G  of  our  recent  annual  report.    For  a 
further  and  more  elaborate  exposition  of  the  plan  I  refer  to  that 
appendix. 

There  are  two  more  provisions  which  are  included  in  both  bills 
and  about  which  I  should  say  something  before  I  close.  Section  2 
of  both  would  repeal  subdivision  (b)  of  paragraph  (6)  of  section  5 
of  the  interstate  commerce  act.  This  is  a  provision  which  limits  the 
capitalization  of  the  consolidating  company  to  the  value  of  the 
consolidated  properties,  and  requires  the  commission  to  proceed  im- 
mediately, in  the  event  of  an  application  for  consolidation,  to  ascer- 
tain such  values  under  section  19a.  In  many  instances  the  growing 
use  of  stock  without  par  value  renders  subdivision  (b),  in  its  present 
form,  practically  inoperative.  And  where  this  difficulty  does  not 
arise,  other  difficulties,  almost  as  great,  exist,  for  the  provision 
relates  to  the  entire  properties  of  the  carriers  in  question,  and  most 
railroad  companies  own  considerable  noncarrier  propertv,  such  as 
securities  of  other  companies,  land  not  used  for  carrier  purposes,  etc. 
Uf  course  the  values  of  securities  are  constantly  shifting  quantities. 
We  believe  that  this  subdivision  is  an  effective  obstacle  to  the  con- 
summation of  actual  consolidations,  as  contrasted  with  mere  acqui- 
sitions of  control,  and  that  it  can  safely  be  eliminated.  The  pro- 
visions of  section  20a  with  respect  to  the  issuance  of  securities 
require  findings  which  amply  protect  the  public  interest. 

Section  3  of  both  bills  changes  the  present  paragraph  (f)  of 
section  19a,  which  is  the  valuation  section,  so  that  it  will  no  loncrer 
require  the  basic  valuations  to  be  brought  up  to  date  "  in  like  mannei- " 
from  time  to  time.  Instead  it  will  require  merely  that  the  commission 
shall  keep  itself  informed  of  all  new  construction,  extensions,  im- 
provements,  retirements,  or  other  changes  in  the  condition,  quantitv, 
use,  and  classification  of  the  property  of  the  carriers,  and  of  the  cost 
Of  all  additions  and  betterments  thereto  and  of  all  changes  in  the 
mv^tment  therein,  in  order  that  it  may  have  available  at  all  times 
the  information  needed  to  enable  it  to  revise  and  correct  its  previous  ' 
inventories  and  classifications  of  the  properties. 
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Experience  has  shown  that  field  checks  bjr  engineers  of  the 
additions  and  betterments  to  railroad  properties,  combined  with 
checks  of  the  accounting  therefor,  are  very  desirable  in  the  public 
interest.  Furthermore,  the  commission  now  has  in  the  Bureau  of 
Valuation  an  effective  working  force  which  has  a  training  and 
experience  in  matters  affecting  railroad  property  and  its  costs  and 
depreciation,  and  an  accumulation  of  data,  which  are  probably  un- 
surpassed. It  has  become,  we  believe,  an  exceedingly  efficient  body, 
and  for  that  I  think  that  much  credit  is  due  to  Commissioner  Lewis, 
the  commissioner  in  administrative  charge.  To  disband  that  body 
under  present  conditions  would  cause  much  hardship  and  distress. 
But  apart  from  that  consideration  we  believe  that  it  would  be  most 
unwise.  Even  if  the  bill  which  we  recommend  is  passed,  it  will  of 
course  leave  the  carriers  with  the  right  to  seek  such  recourse  against 
any  action  on  our  part  as  they  may  be  able  to  obtain  through  in- 
voking the  constitutional  protection  against  confiscation.  This  pro- 
tection might  be  invoked  by  individual  carriers.  Until  it  is  more 
certain  than  it  now  can  be  that  such  cases  will  not  arise,  the  Govern- 
ment ought  not  to  disarm  itself  by  disbanding  and  dispersing  the 
force  whose  training  and  experience  and  accumulated  knowledge 
now  afford  it  protection  in  such  possible  court  proceedings.  We 
shall  also  need  some  part  of  this  force  in  the  administration  of  the 
depreciation  accounting  provisions  of  the  act. 

The  Chairman.  We  are  very  much  obliged  to  you  for  your  very 
clear  and  very  informative  statement. 

I  am  sure  now  some  of  the  members  of  the  committee  desire  to 
ask  some  questions.     If  they  do,  they  may  proceed. 

Mr.  BuRTNESs.  Mr.  Chairman,  there  is  one  question  that  I  would 
like  to  ask.  The  question  that  I  have  in  mind  relates,  Mr.  Commis- 
sioner, to  the  explanation  of  the  rate  basis  formula  on  page  35  of 
yoii!-  statement.  I  think  I  understand  it.  My  question  relates  only 
to  deduction  for  depreciation.  I  note  you  suggest  the  reduction  of 
the  amount  of  the  carrier's  depreciation  reserve.  That  is  a  reserve 
that  they  actually  have  on  hand. 

What  I  would  like  is  an  explanation  of  why  that  alone  should  be 
deducted  rather  than  the  actual  full  depreciation. 

Commissioner  Eastman.  Of  course,  we  were  trying  to  arrive  at  a 
formula  here  and  a  rate  base  which  could  be  arrived  at  without  con- 
tinual field  investigations,  and  which  could  be  brought  up  to  date  by 
accountinir  methods.  If  you  should  deduct  the  full  estimated  depre- 
ciation, as  you  suggest,  tliat.  of  course,  would  require  an  examination 
of  the  property  each  year. 

Now,  so  far  as  the  future  is  concerned,  that  will  be  taken  care  of 
by  the  commission's  now  outstanding  orders  relating  to  accounting 
for  depreciation,  which  will  require  full  ])rovision  for  depreciation, 
not  only  of  equipment  but  of  fixed  property.  So  far  as  the  past  is 
concerned,  there  is  some  measure  of  equity  in  not  deducting  deprecia- 
tion for  which  the  companies  have  not  made  any  i)rovision  by  charg- 
ing against  operating  expenses,  as  they  might  have  done. 

I  think,  myself,  that  if  we  have  erreci,  we  have  erred  on  the  side  of 
being  too  liberal  to  the  carriers,  but  that  is  the  reason  why  we  put 
that  in  that  form. 

Mr.  BuRTNESs.  If  it  is  too  liberal  to  the  carriers,  the  reason  for 
that  equitable  basis  would  be  on  the  theory  that  the  carriers,  hereto- 


fore, have  not  been  permitted  to  charge  the  public  enough  for  the 
transportation  as  provided  under  the  act.     Is  that  right? 

Commissioner  Eastman.  They  have  been  permitted,  Mr.  Burtness, 
to  make  full  charges  for  depreciation.  They  have  not  been  required 
to  do  it  and  they  have  always  claimed  that  it  was  not  necessary,  as  a 
matter  of  fact. 

Mr.  Burtness.  Of  course,  there  may  not  be  any  such  carriers  in 
existence,  but  if  there  are  transportation  companies  in  existence, 
being  railroad  properties  which  are  in  fact  depreciated  considerably^ 
but  the  management  of  which  has  utterly  failed  to  provide  any 
depreciation  reserve,  simply  permitted  their  properties  to  depreciate, 
paid  out  all  earnings  for  dividends,  without  setting  up  a  reserve  at 
all,  then,  it  seems  to  me,  that  the  public  would  be  getting  the  worst  of 
it  under  the  provision  proposed,  for  the  purpose  of  rate  making  and 
the  commission  would  not  be  authorized  to  deduct  actual  depreciation 
but  simply  what  they  have  put  aside  in  depreciation  reserve.  In 
other  words,  without  deducting  what  they  ought  to  have  set  aside 
under  prudent  and  proper  business  management. 

Commissioner  Eastman.  Of  course,  in  our  valuation  work  that  is 
just  what  we  have  contended  for  and  what  we  have  endeavored  to  do. 

When  it  comes  to  this  rate  base  formula,  of  course,  we  get  back 
to  the  fact  that  we  are  only  proposing  to  set  up  here  a  guide  for 
earnings,  and  that  is  composed  of  two  factors.  One  is  the  rate 
base,  and  the  other  the  fair  return.  The  fair  return  is  to  be  adjusted 
o'o  as  to  sustain  the  credit  of  the  companies  adequately  in  normal 
times,  so  far  as  i>ossible  under  economical  and  efficient  management, 
bo  that  even  if  the  rate  base  is  a  little  larger  than  you  might  think 
it  ought  to  be,  when  it  comes  to  the  net  result  vou  can  comj)ensate 
for  the  error.  As  a  matter  of  fact,  you  can  not' regulate  rates  so  as 
to  produce  a  precise  mathematical  result  anyway,  or  come  anvwhere 
near  it. 

Mr.  Burtness.  I  appreciate  that,  of  course,  but  I  just  wondered 
in  my  own  mmd  whether  that  particular  provision  might  not  be 
criticized  by  some  people,  by  some  members  of  the  public. 

Commissioner  Eastman.*  From  the  standpoint  of  valuation,  I 
should  criticize  it  myself.  I  should  be  very  strondy  in  favor' of 
reducing  the  valuation  by  the  full  amount  of  the  depreciation  in  the 
I)roperty,  whether  or  not  it  had  been  covered  by  depreciation  reserves 

Mr.  Burtness.  That  is  all,  Mr.  Chairman. 

Mr.  HocH.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Hoch. 

Mr.  Hoch.  I  have  noted  liei-e  a  number  of  things  as  you  went 
along,  Mr.  Commissioner. 

The  Chairman.  I  will  say  to  the  members  of  the  committee,  if 
they  feel  that  they  would  be  more  prepared  to  go  along  to-morrow 
after  they  digest  this  very  informative  and  very  instructive  state- 
ment, as  presented  by  the  commissioner,  why,  you  could  come  back 
to-morrow,  could  you  ? 

Commissioner  Eastman.  Yes,  Mr.  Chairman. 

The  Chairman.  You  may  go  ahead  now,  Mr.  Hoch. 

Mr.  Hoch.  I  have  several  general  questions. 

The  Chairman.  We  have  15  minutes. 

Mr.  Hoch.  I  may  say,  so  that  my  attitude  may  be  clear  in  connec- 
tion With  these  questions,  that  I  have  never  believed  in  the  recapture 
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provisions  of  the  law,  especially  as  to  their  practical  application,  and 
as  far  as  the  repealing  of  them  is  concerned;  as  to  the  future  is 
-concerned,  I  do  not  find  any  perplexities  in  my  own  mind;  but  I 
have  been,  and  am,  quite  perplexed  as  to  making  this  repeal 
retroactive. 

Now,  under  the  group  plan  of  rate  making,  the  theory  was,  and  it 
was  so  stated  in  the  transportation  act,  it  was  impossible  to  Ax  a 
just  and  reasonable  rate  for  all  of  the  roads  which  would  not  either 
starve  the  weak  roads,  or  permit  the  strong  roads  to  earn  an 
unreasonably  high  rate  of  return. 

Now,  facing  that  theory,  there  was  enacted  this  group  system  of 
rate  making  and  at  present,  some,  at  least  some  of  the  strong  roads, 
have  had  a  benefit  as  a  result  of  that  group  system,  which  they 
would  not  have  had  if  the  group  system  had  not  been  in  effect.  Is 
that  not  true  ? 

Commissioner  Eastman.  I  do  not  believe,  Mr.  Hoch,  that  if 
section  15a  had  not  been  in  force  the  commission's  regulation  of 
rates  would  have  been  very  different  from  what  it  has  been.  I 
realize  that  in  the  past,  when  there  was  no  such  rule,  the  railroads 
were  critical  of  the  commission  on  the  ground  that  it  had  been  too 
harsh  in  the  regulation  of  rates,  particularly  in  holding  down 
increases  in  rates.  On  the  other  hand,  so  far  as  I  am  aware,  the 
commission  never  followed  the  theory  of  holding  the  rates  down  to 
the  needs  of  the  strong  lines  of  a  group.  It  always  took  into  con- 
sideration the  average  condition  of  the  group  and  I  think  would  have 
continued  to  do  that,  whether  or  not  section  15a  had  been  passed. 

Mr.  HocH.  Then  the  statement  in  the  transportation  act  is  hardly 
a  statement  that  could  be  defended,  so  far  as  rate  making  is  con- 
cerned. I  refer  to  the  statement  in  the  act,  that  it  is  impossible  to  fix 
just  and  reasonable  rates  under  a  competitive  system  under  which 
some  roads  will  not  earn  an  unusually  high  rate  of  return.  That 
is  set  out  in  the  act  itself. 

Now,  if  your  statement  is  correct,  then,  that  the  transportation  act 
itself  states  an  inaccurate  thing,  as  far  as  the  practical  situation  is 
concerned 

Commissioner  Eastman.  No;  I  do  not  think  that  follows. 

Mr.  HocH.  Why  not  ? 

Commissioner  Eastman.  What  I  thought  you  asked  me  was 
whether  or  not,  by  reason  of  the  passing  of  section  15a,  the  strong 
carriers  were  given  a  larger  revenue  than  they  otherwise  would  have 
received.  I  replied  that  I  thought  that  the  commission  would  have 
pursued  much  the  same  general  course  of  regulation  if  section  15a 
had  not  been  passed.  That  does  not  mean  that  you  can  regulate 
rates  in  a  competitive  group  without  producing  uneven  results.  I 
think  that  is  true,  though  I  think  those  uneven  results  can  be  mini- 
mized in  other  ways. 

Mr.  Hoch.  As  I  remember,  the  transportation  act  does  not  say 
anything  about  producing  "  uneven  "  results.  I  do  not  have  it  right 
before  me. 

Commissioner  Eastman.  It  says: 

Without  enabling  some  of  such  carriers  to  receive  a  net  railway  operating  in- 
come substantially  and  unreasonably  in  excess  of  a  fair  return  upon  the  value 
of  their  railway  property  held  for  and  used  in  the  service  of  transportation. 


Mr.  Hoch.  Obviously,  if  any  carriers  did  receive  or  were  receiving 
a  return  in  excess  of  a  fair  return  upon  the  valuation,  they  were  get- 
ting more  than  they  were  entitled  to,  in  the  public  interest.  Is  not 
that  true? 

Commissioner  Eastman.  That  is  true. 

Mr.  Hoch.  Now,  whether  it  happened  under  that,  or  whether  the 
same  thmg  would  have  happened  if  we  had  not  enacted  section  15a, 
the  fact  remains  that,  theoretically,  some  of  these  roads  have  been 
paid  above  a  fair  return  and  more  than  they  were  entitled  to  receive. 
Commissioner  Eastman.  I  said  that  that  was  right.  I  ought  to 
qualify  that  answer.  I  do  not  think  it  follows  that  because  a  ear- 
ner earns  more  than  the  amount  of  estimated  fair  return  in  one  year 
or  two  years,  it  necessarily  is  being  treated  with  undue  liberality. 
I  think  that  you  have  got  to  consider  that  matter  over  a  reasonable 
period  of  years,  because  of  the  inevitable  fluctuations  in  business 
conditions  and  in  railroad  traffic. 

Mr.  Hoch.  I  recognize  the  force  of  that  statement  at  once,  as  to 
any  one  individual  year ;  but  if  there  had  been  a  pooling  of  years 
and  the  same  principles  applied  as  section  15a  now  attempts  to 
apply,  would  not  the  injustice  or  impracticability  of  section  15a  be 
larj^ely  done  away  with? 

Commissioner  Eastman.  Well,  I  think  if  you  took  a  long  enough 
average  and  included  in  that  period  1930  to  1932  you  might  wipe 
out  recapture  for  all  roads.  1  have  not  made  any  estimates  as  to 
that.  I  think  it  is  possible  that  that  would  be  the  result  and,  as  I 
pointed  out,  it  is  very  singular  the  way  in  which  recapture  works. 
If  our  estimates  are  anywhere  near  correct,  and  they  are  based  on 
our  inventories  and  valuations  of  these  properties,  right  here  in  the 
eastern  group  there  is  the  Pennsylvania  system  and  our  estimates 
show  no  recapture  from  it,  whereas  in  the  case  of  the  Detroit,  Toledo 
&  Ironton,  and  the  Wheeling  &  Lake  Erie,  and  the  Nickel  Plate,  our 
estimates  show  a  substantial  amount  from  them.  Now,  the  Pennsyl- 
vania is  regarded  as  among  the  strong  roads  in  that  territory.  It 
happens  to  be  a  road  which  has  been  very  conservatively  capitalized. 
When  you  get  a  road  in  the  reverse  condition,  it  has  two  effects. 
The  return  on  valuation  is  greater  than  the  return  on  capitalization, 
and  furthermore  there  is  a  tendency  to  attenuate  and  stretch  out 
those  earnings  in  every  possible  way  to  cover  capitalization. 

Mr.  Hoch.  Right  at  that  point,  on  capitalization.  As  I  understand 
it,  the  commission,  prior  to  1920,  had  no  power  and  did  not  supervise 
the  issuance  of  securities.    That  is  true,  is  it  not? 

Commissioner  Eastman.  That  is  true. 

Mr.  Hoch.  Is  there  any  provision  of  the  law  that  permits  the  com-v/*^ 
mission  to  go  over  the  question  of  capitalization  prior  to  1920? 

Commissioner  Eastman.  What  do  you  mean  by  "go  over?" 

Mr.  Hoch.  I  mean  to  say,  is  there  any  practical  way,  either  in  law, 
or  does  the  commission  have  any  suggestion  for  remedying  the  situ- 
ation of  overcapitalization  that  you  speak  of. 

Commissioner  Eastman.  Why,  in  the  course  of  time,  it  is  likely, 
m  a  good  many  cases,  to  remedy  itself  bv  reason  of  the  fact  that  roads 
m  that  condition  are  likely  to  get  in  financial  trouble  and  fall  into 
receivers'  hands.  When  they  fall  into  receivers'  hand  and  are  reor- 
ganized, why,  the  water  is  likely  to  be  squeezed  out.  For  example, 
you  take  the  case  of  the  Chicago  &  Alton,  which  was  in  receivers' 
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hands.  You  will  recall  that  that  was  the  road  about  which  there 
was  so  much  public  criticism  in  connection  with  some  of  Mr.  Harris 
man's  operations.  The  result  of  those  operations  was  a  swollen  cap- 
italization for  that  road.  When  it  went  through  receivership  and 
was  reorganized,  in  the  process  of  reorganization,  as  I  recall  it,  all 
of  the  stock  was  wiped  out  and  that  overcapitalization  has  been  cured. 

Now,  the  Seaboard  Air  Line  is  a  road  which  has  be«i  overcapital- 
ized and  has  suffered  on  account  of  that.  Possibly  the  same  result 
will  happen  in  connection  with  the  reorganization  of  that  proi)erty. 

That  is  something  which  is  continually  going  on. 

Mr.  HocH.  Congress,  in  enacting  the  transportation  act  of  1920^ 
evidently  thought  that  that  was  not  a  subject  to  be  left  simply  to  the 
course  of  nature  for  correcting  overcapitalization.  It  placed  it  in 
the  hands  of  the  commission,  placed  there  not  only  authority  but  the 
duty  to  supervise  the  issuance  of  securities. 

Commissioner  Eastman.  Yes;  and  we  have  authority  to  sui>er- 
vise  the  issuance  of  securities  issued  in  connection  with  these  reor- 
ganizations. I  have  not  always  agreed  as  to  the  way  in  which  that 
authority  is  exercised  and  I  think  there  is  a  tendency,  in  case  of 
/  reorganizations,  to  retain  too  much  of  the  past  capitalization.  But 
V     we  have  the  authority  to  regulate  that  matter. 

Mr.  HocH.  Do  you  think  that  the  proposed  change  from  a  value 
basis  either  to  a  rate  basis,  as  is  suggested  in  H.  R.  7116.  or  to  the 
provisions  of  H.  R.  TllT.  which  as  I  understand  it  from  your  state- 
ment does  not  contain  any  provision  about  a  rate  basis — would  have 
a  tendency  to  provide  a  return  on  capital  rather  than  on  value? 

Commissioner  Eastman.  Well,  I  think  that  in  order  to  provide 
good  credit  for  the  roads,  and  that  is  what  both  bills  emphasize,  that 
is  determined  by  the  i*eturn  on  the  ca})italization  of  the  road,  pri- 
marily. However,  I  think  tliat  it  is  true  that  our  valuations  have 
not  shown  such  a  degree  of  overcapitalization,  so  far  as  the  great 
majority  of  the  roads  are  concerned,  that  this  woidd  be  dangerous  to- 
the  public. 

The  wording,  "efficient  and  economical  management,"  is  in  bothi 
bills,  and  I  think  that,  in  construing  those  words  we  would  be 
justified  in  holding  that  it  was  not  intended  that  we  should  exercise 
our  power  to  supply  good  credit  to  a  road  which  did  not  deserve  it 
because  of  its  past  financial  management  with  respect  to  capitaliza- 
tion, but  I  believe  that  there  are  comparatively  few  of  those  roads^ 
and  in  most  cases,  or  in  many  cases  at  least,  I  doubt  whether  they 
€ould  get  good  credit,  whatever  we  did. 

The  Chairman.  The  liour  that  we  have  set  for  adjourning  has 
arrived. 

We  will  convene  to-morrow  morning  at  10  o'clock. 

(Thereupon,  at  11.46  o'clock  a.  m.,  the  committee  adjourned  until 
tlie  following  morning  at  10  o'clock  a.  m.) 
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WEDNESDAY,  JANUAKY  20,  1932 

House  of  Repkfsentatives, 
Committee  ox  Interstate  and  Foreign  Com3ierce. 

Washington^  D.  C. 
(The    committee    met    at     10    o'clock    a.    m.,    Sam     Rayburn, 
^airman,  presiding.) 

The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  HON.  JOSEPH  B.  EASTMAN,  COMMISSIONER, 
INTERSTATE  COMMERCE  COMMISSION— Resumed 

The  Chairman.  I  think  there  were  some  questions  that  the  mem- 
bers of  the  committee  wanted  to  ask  you  this  morning,  Mr.  Commis- 
sioner, unless  you  desire  to  make  some  additional  statement. 

Comniissioner  Eastman.  There  are  one  or  two  matters  that  I 
would  like  to  cover,  supplementing  my  statement  of  yesterday. 

I  want  the  committee  to  have  all  of  the  facts  here  which  may  be  of 
«gnificance.  In  going  over  the  lists  of  the  amounts  which  we  esti- 
mate may  be  due  under  the  recapture  provision,  certain  facts  were 
developed  which  I  thought  ought  to  be  brought  to  vour  attention. 
There  are  two  groups  of  carriers  which  are  principally  affected  by 
recapture.     One  group  is  the  group  of  coal  roads  operating  in  Vir- 

gjiia  and  West  Virginia,  including  the  Norfolk  &  Western,  the 
hesapeake  &  Ohio  with  its  subsidiary,  the  Hocking  Valley  and  the 
Virginian.  Of  our  total  estimate  of  about  $378,000,000.  that  group 
accounts  for  261/2  per  cent  of  the  total. 

The  second  group,  which  accounts  for  a  large  part,  is  the  group  of 
railroads  controlled  by  the  United  States  Steel  Corporation.  I  am 
"^ot  sure  that  I  have  got  all  of  the  smaller  ones,  but  including  those 
which  I  could  identifv,  the  amount  due  from  those  roads  under  our 
estimate  amounts  to  about  ISi/g  per  cent  of  the  total,  making  for  the 
two  groups  a  total  of  42  per  cent. 

Now,  so  far  as  the  roads  controlled  by  the  steel  corporation  are 
concerned,  if  there  were  any  wav  in  which  those  could  be  segregated 
from  the  rest  and  recapture  confined  to  them,  it  would  not  offend  me 
at  all. 

I  think  what  our  estimates  show  with  respect  to  the  roads  con- 
trolled by  the  United  States  Steel  Corporation,  as  well  as  roads  con- 
trolled by  other  industries,  tends  to  support  the  point  which  the 
commission  has  endeavored  to  make  for  a  good  many  years  and  that 
18,  that  there  is  a  tendency,  due  to  the  strong  competition  of  the 
tnink  lines,  to  give  unduly  generous  divisions  to  industrial  railroads 
where  the  industry  controls  a  large  amount  of  traffic.    The  facts  also 
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suggest  that  there  may  be  something  in  the  claim,  which  I  believe 
the  competitors  of  the  United  States  Steel  Corporation  have  made, 
that  that  company  is  quite  willing  that  the  rates  should  be  fairly 
high  on  the  ore  which  the  lines  which  it  controls  caiTv,  because  its 
competitors  have  to  pay  on  that  ore  very  often  and,  of  course,  they 
suffer  the  disadvantage  of  the  charges,  if  they  are  too  high,  whereas 
the  steel  corporation  recoups  through  the  returns  on  the  railroads, 
since  it  controls  those  railroadsabsoTutely. 

Now,  so  far  as  the  lines  in  the  A'irginia  region  are  concerned,  I 
am  not  so  sure  that  it  would  be  advisable,  even  if  you  could,  to  segre- 
gate those  roads.  Take  the  Chesapeake  &  Ohio.  That  probably  at 
present  ought  not  to  be  regarded  simply  as  an  individual  prop- 
erty. It  really  constitutes  the  backbone  and  financial  cornerstone  of 
the  so-called  Van  Sweringen  system,  and  I  imagine  that  its  resources 
are  being  used  to  some  extent  for  the  support  of  the  weaker  roads  in 
that  system.  Certainly  I  know  that  its  credit  has  been  used  in  the 
past,  to  a  considerable  extent,  to  build  up  that  system. 

Now,  I  do  not  think  that  is  true  of  the  Norfolk  &  Western,  al- 
though the  Pennsylvania  does  hold  a  majority,  or  nearly  a  ma- 
jority, of  the  stock  of  that  company. 

But  I  think  that  it  is  not  unlikely  that  those  roads  may  be  called 
upon  to  do  something  in  the  way  of  rates  for  the  coal  producers  on 
their  lines.  I  understand  there  is  a  very  strong  movement  to  secure 
reductions  in  the  rates  to  tidewater  on  the  ground  that  the  coal  in- 
dustry is  suffering  from  the  competition  of  fuel  oil,  natural  gas, 
electric  power  plants,  and  so  on.  Just  what  that  situation  is,  with 
respect  to  those  lines,  I  do  not  know  in  all  of  its  details,  but  I  think 
it  is  quite  possible  that  they  may  find  themselves  unable  to  maintain 
present  rates  to  the  full  extent. 

Now,  so  much  for  that  matter.  There  was  another  matter  sug- 
gested by  Congressman  Hoch's  questions  that  I  have  looked  up  over- 
night. He  referred  to  the  capitalization  of  the  roads  ana  what 
might  be  the  effect  if  emphasis  on  credit  in  this  proposed  bill  should 
lead  to  basing  rates,  in  part  at  least,  on  capitalization. 

Now,  we  have  a  figure  which  we  call  the  net  capitalization  of  all 
the  railroads.  That  means  the  net  figure  which  is  arrived  at  after 
eliminating  the  duplications  occasioned  by  their  intercorporate  hold- 
ings. In  1920,  when  we  investigated  rates  all  over  the  country,  the 
net  capitalization  was  $16,993,930,263.  That  compared  with  a  prop- 
erty investment  account,  including  material  and  supplies,  of  $20,- 
616,586,456,  and  less  depreciation  reserve  of  $19,535,243,967.  The 
value  which  we  used  at  that  time  was  $18,900,000,000.  In  other 
words,  just  about  $2,000,000,000  in  excess  of  the  net  capitalization. 

In  1930  the  net  capitalization  was  $19,055,626,085.  The  property 
investment  account,  plus  materials  and  supplies,  at  that  time  was 
$26,488,375,297.  The  spread  between  the  two  had  increased,  due  to 
the  large  increase  of  the  surplus  account  in  the  intervening  10  years. 
The  book  investment,  less  depreciation,  was  $24,127,608,557.  Our 
estimate  of  reproduction  cost  at  1931  prices,  at  that  time — this  in- 
cludes the  present  value  of  land  also — was  $30,967,905,555,  and  less 
depreciation  was  $25,359,264,331.  Our  estimate  of  original  cost  for 
the  structural  property  alone,  since  we  did  not  have  estimates  for 
land,  was  $22,092,107,618,  and  less  depreciation  $17,539,110,027.  That 
does  not  include  land,  so  that  you  will  see  that  the  net  capitalization 


was  materially  below  the  other  figures.  Those  figures  also  indicate 
what  I  said  yesterday,  that  there  has  been  a  tendency  for  repro- 
duction costs  to  come  down  closer  to  original  costs.  There  was  still 
a  considerable  spread  in  1931,  but  the  trend  of  the  two  lines  is  defi- 
nitely together,  and  in  the  case  of  roads  which  have  expended  a  large 
amount,  either   in   construction   or  in    reconstruction,    during   the 

Eenod  following  the  war,  the  cost  of  reproduction,  I  believe,  is  now 
elow  the  original  cost.    It  depnds  upon  the  road  and  at  what  time 
Its  construction  or  reconstruction  took  place. 

Now,  with  respect  to  the  question  of^credit  in  its  relation  to  cap- 
italization :  At  the  time  of  the  recent  advanced  rate  case,  we  had 
one  of  our  men  make  a  study  of  that  subject.  The  facts  were  that 
the  railroads  had  not,  during  the  period  following  1920,  at  any  time 
earned,  for  the  country  as  a  whole,  5%  per  cent  upon  either  our 
estimate  or  the  railroads'  estimate  of  the  value  of  their  property 
Nevertheless,  m  general,  credit  conditions  had  been  good,  certainly 
between  1922  and  1929,  and  that  gave  cause  for  reflection. 

Our  detemination  of  534  per  cent  as  a  fair  return  was  arrived  at, 
I  may  say,  in  1922  In  fact,  it  was  based  on  a  record  made,  I  think, 
in  1921,  or  using  1921  figures,  and  in  the  period  immediately  following 
the  war  the  price  of  money  was  very  high.  Even  railroads  of  excel- 
Jent  standing  were  paying  as  high  as  7  per  cent  for  their  money,  and 
5%  per  cent  was  arrived  at  under  those  conditions. 

This  man,  whose  figures  I  have  not  checked  but  he  is  a  very  re- 
liable statistician  makes  the  following  estimate :  Supposing  the  rail- 
roads  had  earned  63^  per  cent,  on  a  certain  rate  base,  what  would 
that  have  produced  on  aggregate  common  stock,  after  covering  fixed 
charges,  dividends  on  preferred  stock,  and  also  allowing  one-half 

u'  f  ^-^  T^  ""!  *^^  ''^^^  ^^^  ^^^  ^  surplus.  Now,  taking  the  figure 
which  is  the  utmost  which  the  railroads  have  ever  sought  as  a  base 
in  a  general  rate  case,  although  not  the  utmost  they  have  claimed  in 
recapture  cases— namely  their  undepreciated  book  value,  or  prop- 
erty investment  account-if  they  had  earned  53^  per  ceAt  on  that 
fiJ^Y^*"*  ^""^i  December  31,  1929,  it  would  have  covered  their 
hxed  charges,  including  dividends  on  preferred  stock,  allowed  one- 
half  of  1  per  cent  to  go  to  surplus,  and  would  have  left  14.89  per 

htvi^^^^Tor  ^^'"''K  ^  ''^^'''^  ^^  ^^/4  P^^  ^^*  «n  t^at  base  woffd 
have  left  10.94  per  cent  on  common  stock. 

Now  if  you  take  the  so-called   O'Fallon  method  of  valuation 
which  consists  roughly  m  taking  our  basic  valuations  and  bringing 
them  up  to  date  by  tJie  net  additions  and  betterments  at  cost  sine! 

hat  time;  using  that  as  the  base,  534  per  cent  would  have  produced 
I  A^L^^^^  ^^  common  stock  and  43^  per  cent  would  have  pro- 
duced 7.25  per  cent.    So  that  you  will  see  that  the  basis  of  capItaUza- 

lon  as  compared  with  valuation  is,  after  all,  not  an  Svorable 
basis  from  the  standpoint  of  the  public.  uniavoraoie 

thLT.'?^'^^^^  n''^  ^^""'^  facts  out.  And,  there  is  another  question  /^ 
tlrollVf^^^'  ^«"^^^r^^«  H9?h,  which  was  with  respect^to  how  ^ 
overcapitalization  can  be  remedied.  Yesterday,  the  only  way  I 
suggested  was  through  reorganizations.  That  s  not  an  entirelv 
correct  answer,  because  it  is  quite  possible  for  railroads  to  improve 
their  cam  ahzation  by  the  accumulation  of  surplus  and  the  fore! 
f«  /l^  V  ^^^^i^^^^«-  An  illustration  of  that  which  I  have  in  S 
IS  the  New  Haven  Railroad.    The  New  Haven  Railroad  ^tTto 
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trouble  with  respect  to  its  capitalization  through  improvident  in- 
vestments in  securities  of  trolley  lines,  steamship  lines,  and  so  on.  It 
suspended  dividends  and  allowed  its  surplus  to  go  back  into  the 
property.  I  think  that  that  continued  over  a  period  of  15  years 
or  more  and  at  the  end  of  that  time  the  situation  of  its  capitaliza- 
tion had  very  ^eatly  improved. 

The  commission  can  also  exert  some  influence  in  that  direction,  in 
its  supervision  over  the  issue  of  securities,  by  not  allowing  the  is- 
suance of  securities,  particularly  bonds,  in  case  of  an  overcapitalized 
company,  if  there  is  any  other  way  in  which  its  needs  for  capital 
funds  can  be  met. 

The  Chairman.  Mr.  Hoch,  were  you  through  with  your  questions, 
yesterday? 

Mr.  HocJH.  Mr.  Chairman,  I  had  a  numlyer  of  questions,  but  I  do 
not  wish  to  monopolize  the  time  of  anyone  else  who  desires  to  ask  any 
questions.  I  have  a  number  of  questions,  but  no  doubt  there  are 
Members  who  have  questions  too. 

Mr.  HuDDLESTON.  Mr.  Commissioner,  I  notice  this  in  your  state- 
ment of  yesterday : 

There  is  something  incongruous  In  a  system  of  regulation  which  finds  it 
necessary  to  permit  carriers  to  earn  more  than  they  ought  to  earn  and  meets 
the  difference  by  taking  the  money  away  after  it  is  received. 

That  implies  that  the  recapture  clause  had  influenced  the  Com- 
mission to  fix  a  rate  of  return  higher  than  it  otherwise  would  have 
been.    Is  that  correct? 

Commissioner  Eastman.  Well,  I  think  that  the  recapture  clause, 
or  rather  all  the  provisions  of  section  15a,  implied  a  system  of  regu- 
lation which  would  enable  certain  fortunately  located  companies  to 
earn  more  than  what  was  regarded  as  a  fair  return.  That  is  true. 
But,  as  I  said  yesterday,  I  think  that  a  similar  situation  would  have 
resulted  under  regulation,  if  there  had  been  no  section  15a,  and  did 
result  in  the  past  before  that  section  was  enacted. 

Now,  the  question  is  how  to  cure  that,  if  it  needs  curing.  What 
seenis  to  me  incongruous  is,  to  cure  that  by  allowing  a  company  to 
receive  some  money  and  then  taking  it  away.  Is  there  not  some 
other  method  of  adjusting  these  inequalities  between  companies? 
I  think  it  could  be  done  by  a  gradual  spread  of  consolidations  under 
proper  regulation.  That  often  helps  in  eliminating  inequalities 
between  strong  and  weak  companies.  I  think  it  could  be  done 
through  the  readjustment  of  divisions,  to  a  certain  extent,  and  in  the 
case  of  these  steel  roads  I  think  it  might  be  done  to  a  considerable 
extent  by  regulation  of  their  local  rates.  Possibly  that  might  be  true 
of  the  coal  lines  in  Virginia.  I  also  suggested  that  it  might  be  done, 
when  rate  increases  are  made,  by  pooling  the  rate  increases  and  ap- 
plying them  to  the  needs  of  the  railroads  which  really  justify  the 
increase. 

Mr.  HuDDLESTON.  Just  what  effect  would  you  say  that  the  recap- 
ture clause  has  had,  in  fixing  rates  under  section  15a  ? 

Commissioner  Eastman.  Well,  that  is  hard  to  say. 

Mr.  HuDDLESTON.  Has  anjrthing  been  taken  from  the  rate  payers 
that  would  have  been  taken,  had  there  been  no  recapture  clause? 

Comnaisioner  Eastman.  That  is  hard  to  say,  because  it  involves 
speculation  as  to  what  the  commission  would  have  done  if  section 
15a  had  not  been  on  the  books. 


Mr  HuDDLESTON.  I  am  trying  to  find  out,  if  the  carriers  were  per- 
mitted to  earn  more  than  they  ought  to  have  earned. 

Commissioner  Eastman.  Well,  answering  your  question  further, 
1  thmlc  It  is  quite  possible  that  section  15a  may  have  had  an  effect 
upon  the  commission's  mind  as  an  indication  that  Congress  looked 
favorably  upon  a  regulation  of  rates  which  would  produce  the  results 
indicated  m  that  section      There  may  have  been  some  psychological 

ttfj^  u  1  'wi-  ^^  *^'^'".  ^"^  ^^^"  ^«  «^^*i^»  ^'^^  at  all,  I  lave 
always  felt  that  the  commission  would  have  proceeded  along  similar 
lines;  that  it  would  have  had  to  consider  the  needs  of  the  roads  for 
the  country  as  a  whole  or  by  groups.  It  could  not  take  individual 
railroads  and  consider  their  needs  alone.  uiviuuai 

.nrrf^rc^fwTT*  m""-!  ^^/^^^ted,  yesterday,  the  return  to  the 
carriers  that  had  paid  it  of  the  money  which  had  been  collected, 
and  my  questions  are  addressed  to  the  situation  that  if  the  money 
represented  an  excess  of  charges  taken  from  the  shippers,  what  justici 
is  there  in  allowing  the  carriers  now  to  hold  it « 

Commissioner  Eastman.  Well,  I  think,  in  the  first  place,  you  have 
got  to  do  one  of  two  things:  You  have  either  got  to  apply  the  re! 
capture  provisions  m  the  case  of  all  roads  during  the  past  period 

7iir  fc^^V^  '"'V"^  ^^'  "^^"^-^^  ^^'''^'  has  been^paidTby 
a  few.     That  is  to  say,  I  do  not  see  how  you  can  segregate  out  cer- 

tain  roads  and  say  you  will  keep  what  they  earned  over  and  above 
a  certain  amount  but  you  will  not  attempt  to  collect  from  any  others 
who  may  have  been  in  a  similar  situation.  ^ 

h.A  "^^^  "oj  think  that  it  follows,  however,  that  because  those  roads 
had  something  to  recapture,  or  may  have  had  something  to  r^ 
capture,  the  shippers  were  charged  too  much.    That  point  was  dis- 

itTld  V^l  ^h  ^'''"^  ^7/"  ^^  '^'  Dayton-Goose  cLk  else  and 
L.!  .v!  V  shipper  could  not  complain  if  he  was  obliged  to  pay 
more  than  he  would  have  paid  if  his  individual  situation  on  an 

SvTded'  hTi^'^  ^'''  '^:  "^^-^  '^^^^  '^^'^  i^to  consideration^ 
Twhnl!  tIT  TifT?*^?'  to  support  the  transportation  system,  a^ 
a^whole.    I  think  that  is,  m  substance,  the  court\  reasoning  in  that 

3'';  ^^^'^^ston.  These  bills,  7116  and  7117,  reserve  the  right  to 
recapture  any  excess  earnings  prior  to  Decembel-  31,  1931 
Commissioner  Eastman.  They  do 

roa'dst?arh™a"dTJ''  '°  "°*  ^"''^''  ''  '^'^^^  -^^i"^  ^  *»>« 
The  Chaikman   Allow  me  to  say  this:  The  recommendations  of 
the  commission,  however,  did  do  that,  and  I  asked  Mr   Eastman 
as  the  chairman  of  the  Legislative  Committee,  to  draw  a  bill   w^th' 
the  suggestion,  covering  the  suggestion  of  the' Interstate  ComCS 

SrrrLfs'ttarTnS:^*'''^''"^  ^'^^^ '  --'^  -*-<^-  ^^  ^ 

\yhen  the  bills  came  to  me  they  had  the  disposition  of  this  re 
•hat  that  would  come  up  in  the  hearings  on  both  sides  of  ihe  ca^ 
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The  bill,  however,  sent  up  by  Mr.  Eastman,  did  have  in  there  a 
clause  about  which  he  speaks  now,  the  repeal  of  the  recapture, 
ab  initio,  and  return  of  this  money. 

Mr.  HuDDLESTON.  Passing  to  the  statement  that  the  strength  of 
the  road  had  something  to  do  with  the  excess  earnings  I  am  some- 
what puzzled  to  understand  why  the  capitalization  cuts  any  figure  in 
that.  In  other  words,  the  excess  earning  is  based  on  fair  value  and 
not  on  outstanding  securities. 

Commissioner  Eastman.  Quite  correct. 

Mr.  HuDDLESTON.  So  that  if  a  road  improvidently  had  a  larger 
capitalization  in  securities  than  it  ought  to  have,  it  would  not  cut 
any  figure  in  whether  they  would  have  excess  earnings  or  not. 

Commissioner  Eastman.  No,  sir;  that  is  precisely  the  point.  So 
far  as  recapture  is  concerned,  that  depends  upon  tne  determination 
of  the  value  of  the  property;  but  when  it  comes  to  the  financial 
strength  of  the  company,  that  is  influenced  very  largely  by  its  capi- 
talization. Now,  you  take,  as  an  illustration,  tne  Chicago,  Burling- 
ton &  Quincy.  I  think  that  that  has  always  been  regarded  as, 
financially,  one  of  the  very  strongest  railroads  in  the  western  dis- 
trict; but  our  estimates  show  nothing  to  recapture  on  that  road. 
That  is  because  its  valuation  is  very  high  in  comparison  with  its 
capitalization. 

Mr.  HuDDLESTON.  Just  what  figure  does  capitalization  cut  in  so 
far  as  recapture  is  concerned  ? 

Commissioner  Eastman.  It  does  not  cut  any  figure  in  it  at  all. 
Recapture  is  determined  by  the  valuation,  but  the  financial  strength 
of  a  company  is  determined  by  its  capitalization.  Here  is  a  road 
which  has  always  been  regarded  as  one  of  the  financially  strong 
roads  in  the  West,  but  we  find  that  nothing  is  to  be  recaptured  from 
it.  On  the  other  hand,  here  is  the  Frisco,  which  has  not  been  re- 
garded as  so  strong,  and  we  find  a  very  large  amount  estimated  to 
be  recaptured  from  the  Frisco,  but  nothing  from  the  Rock  Island, 
which  is  associated  with  the  Frisco.  The  Rock  Island  has  a  low 
capitalization  as  compared  with  valuation,  and  the  Frisco  has  a  high 
capitalization  in  relation  to  value. 

The  point  I  was  trying  to  make  is  that  recapture  does  not  depend 
on  financial  strength.  It  only  depends  upon  the  valuation,  and  it 
may  result  in  our  attempting  to  recapture  something  from  a  road 
which  is  actually  financially  weak,  when  we  recapture  nothing  from 
a  road  which  is  actually  strong. 

Mr.  HuDDLESTON.  The  fact  then  that  the  Seaboard  has  a  larger 
excess  earnings  than  the  Pennsylvania  means  that  they  earned  more 
on  their  fair  value? 

Commissioner  Eastman.  On  our  estimate  of  the  fair  value. 

Mr.  HuDDLESTON.  We  would  expect  a  road  which  was  well  financed 
to  have  a  larger  earning  on  valuation  than  a  road  that  was  poorly 
financed,  but  in  that  case  it  seems  to  have  worked  out  the  other  way. 

Commissioner  Eastman.  A  road  that  is  well  financed,  conserva- 
tively financed,  does  not  need  to  have  as  large  an  earning  in  order  to 
be  financially  sound,  and  attract  capital  into  the  industry.  It  can 
pay  excellent  dividends  without  getting  up  to  6  per  cent  upon  its 
capitalization. 

Now,  that  was  a  fact,  if  I  may  interject  this;  that  was  a  fact  which 
was  recognized  in  the  early  days  of  regulation  in  Massachusetts.    At 
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that  time,  before  they  ever  heard  anything  of  the  f  air-value  doctrine, 
they  attempted  there  to  keep  down  the  capitalization,  and  they  went 
further  than  that.  They  encouraged  the  gas  and  electric  companies 
to  accumulate  a  surplus,  and  they  said  that  surplus  was  to  be  used  in 
part  for  the  benefit  of  the  public  and  in  part  for  the  benefit  of  the 
security  holders.  It  would  benefit  the  security  holders  by  adding  to 
the  protection  of  their  investment.  It  would  benefit  the  public,  be- 
cause no  return  was  to  be  paid  on  it  per  se.  And  that  system  worked 
very  well,  indeed.  There  never  was  the  slightest  trouble  about  get- 
ting private  capital  to  invest  in  those  properties,  as  long  as  they  were 
handled  on  that  basis,  yet  when  the  fair-value  rule  came  into  being, 
It  was  discovered  that  some  of  them  earned  less  than  4  per  cent  on 
what  was  alleged  to  be  their  fair  value. 

Mr.  HuDDLESTON.  There  is  nothing  then,  about  the  fact  that  the 
beaboard,  and  one  or  two  others  you  mentioned  as  being  weak  roads^ 
and  the  Pennsylvania,  and  the  Louisville  &  Nashville,  as  being  stronJ 
roads,  that  has  aijy  particular  bearing  on  excess  earnings. 

Commissioner  Eastman.  Not  on  the  amount  to  be  collected.  It- 
does  have  a  bearing,  as  I  said,  on  the  fact  that  the  law  takes  from,  or 
attempts  to  take  from,  roads  in  certain  cases  which  are  financiallr 
weak,  whereas  it  does  not  take  from  roads  which  are  financially- 


strong. 


Mr.  HuDDLEsruN.  But  it  takes  in  the  one  case  as  it  does  on  the 
other  where  earnings  are  in  excess  of  a  fair  return  on  value. 
Commissioner  Eastman.  Correct. 

Mr.  HuDDLESTON.  Mr.  Commissioner,  may  I  ask  what  is  a  "just 
and  reasonable  rate"?  •' 

Commissioner  Eastman.  That  is  a  difficult  question.  I  do  not 
know  that  It  has  even  been  defined  in  simple  terms.  I  do  not  know 
that  It  can  be  defined  m  simple  terms.  I  think  that,  in  determining 
just  and  reasonable  rates,  you  have  got  to  take  into  consideration  a 
great  many  factors.  It  is  a  good  deal  like  the  Supreme  Court's  val- 
uation rule.  You  take  into  consideration  a  good  many  factors  and 
you  arrive  at  a  judgment  of  what  is  right.  You  may  take  the  cost 
of  service  into  consideration;  you  may  take  the  value  of  the  service, 
the  fact  that  the  commodities  have  high  value;  you  may  take  intJ 
consideration  the  custom  with  respect  to  that  traffic,  how  it  had  moved 
in  the  past,  and  under  what  rates  it  has  moved  freely;  you  may  take 
into  consideration  what  is  charged  with  respect  to  other  anafogou^ 
commodities ;  and  from  the  evidence  before  you,  which  may  not  be 
complete  evidence,  and  of  course,  oft^n  is  not  in  our  cases,  you  arrive 
at  what  IS  just  very  like  a  jury  would.  amve 

That  is  about  the  sum  and  substance  of  it. 

Mr  HUDDLESTON  I  woudcT  what  effect  upon  a  provision  requirinor 
a  just  and  reasonable  rate  a  clause  relating  to  "fair  return "^mi-ht 
have?  Does  not  a  just  and  reasonable  rate  imply  a  fair  return? 
In  short,  does  a  just  and  reasonable  rate  mean  what  you  said  it  must 
mean  as  defined  in  the  Smyth  v,  Ames  case?  ^ 

dit^Z'^'f  T^"*  ^.''^^•^^'  J  ^^'""^  '^  .^^^  "'^^^r  ^«^«^al  traffic  con- 
ditions.   I  do  not  think  it  necessarily  does  under  conditions  of 

abnormallv  low  traffic.  That  is  to  sa/  supposing  [hat  yoj  find  f 
fair  rate  for  the  movement  of  wheat  under  normal  conditions,  I  do 
not  think  that  when  traffic  falls  off  all  over  the  country,  becau^^'of  a 
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economic  depression,  it  thereupon  necessarily  becomes  just  and  reason- 
able to  add  materially  to  the  charge  for  transporting  wheat. 

Mr.  HuDDLESTON.  Would  that  be  justified  with  a  provision  for  fair 
return,  such  as  is  included  in  these  bills? 

Commissioner  Eastman.  Would  it  what? 

Mr.  HuDDLESTON.  Would  the  addition  of  such  a  rate,  be  justified 
under  the  provisions  of  these  bills  relating  to  fair  return  ?  In  other 
words,  would  the  provisions  here  for  requiring  a  "  fair  return " 
warrant  the  fixing  of  a  rate  which  would  not  be  just  and  reasonable? 

Commissioner  Eastman.  No,  sir;  not  in  my  opinion.  It  is  pre- 
ceded by  the  w^ords,  just  as  the  present  section,  "  in  the  exercise  of  its 
power  to  fix  just  and  reasonable  rates,"  and  furthermore  it  is  very 
clearly  stated  that — 

The  fact  that  revenues  faU  with  decreasing  traffic  In  times  of  economic 
depression  or  rise  with  increasing  traffic  in  times  of  economic  prosperity  shall 
not  necessarily  be  regarded  as  a  reason  for  increasing  or  reducing  rates,  as  the 
case  may  be;  but  it  is  hereby  declared  the  duty  of  the  commission,  in  the 
exercise  of  its  sound  discretion,  to  maintain  as  far  as  possible  a  general  level  of 
rates  which,  over  a  reasonable  period  of  years,  will  produce  revenues  consistent 
with  the  standard  above  set  forth. 

You  can  get  my  point,  perhaps,  by  following  it  to  an  absurd  con- 
clusion. Supposing  a  road  is  transporting  one  particular  commodity, 
and  the  traffic  on  that  falls  practically  to  a  minimum;  it  is  10  per 
cent  where  it  was  100  per  cent  before.  Certainly  it  would  not  be 
just  and  reasonable  to  increase  the  rates  on  that  traffic  so  that  it  could 
earn  the  same  amount  on  10  per  cent  that  it  did  on  100  per  cent. 

Mr.  HuDDLESTON.  This  bill,  7117,  would  seem  to  contemplate  that. 

Commissioner  Eastman.  If  it  does,  it  is  entirely  contrary  to  my 
interpretation,  and  certainly  is  not  the  construction  that  I  should 
place  on  the  bill. 

Mr.  HuDDLESTON.  I  have  in  my  mind  that  raw  materials  of  all 
kinds  are  very  greatly  depressed  in  price.  The  percentage  that  the 
cost  of  transportation  represents  now  is  possible  twice  what  it  was 
three  years  ago  on  many  of  these  products. 

Your  idea  is  that  a  rate  which  was  just  and  reasonable,  without 
being  anything  more,  would  require  a  reduction  now  instead  of 
indicating  an  increase  so  as  to  enable  a  carrier  to  earn  a  "  fair 
return  ? " 

Commissioner  Eastman.  I  do  not  think  it  would  necessarily 
require  a  reduction,  although  it  might  require  a  reduction  in  order  to 
make  traffic  move. 

Mr.  HuDDLESTON.  That  is  just  the  point  I  have  in  my  mind,  is  that 
limitation  "all  the  traffic  will  bear?  " 

Commissioner  Eastman.  Well,  that  is  a  thing,  certainly,  to  be 
taken  into  consideration.  Now,  in  the  recent  advanced  rate  case, 
the  commission  found  that  there  was  practically  an  entire  absence  of 
proof  that  the  rates  proposed  would  produce  an  actual  increase  in 
revenue  to  the  carriers,  and  a  great  deal  of  proof  the  other  way. 
However,  I  think  that  ordinarily,  and  unless  there  is  strong  proof 
to  the  contrary,  the  effect  upon  the  movement  of  traffic  is  a  matter 
which  ought  to  be  left  to  the  judgment  of  the  management  of  the 
property.  So  long  as  these  railroads  are  in  the  private  hands,  you 
can  not  take  away  the  exercise  of  all  judgment  from  the  management. 
In  other  words,  you  would  have  Government  management  if  you  did. 
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There  are  certain  matters  which  are  properly  questions  of  judgment 
which  must  be  left  to  the  determination  of  the  management. 

Mr.  HuDDLESTON.  Any  rate,  no  matter  how  low,  discourages  traffic, 
and  at  any  rate,  no  matter  how  high,  will  find  some  traffic,  so  that  it 
IS  always  a  question  of  degree,  as  I  see  it. 

Commissioner  Eastman.  Take  the  question  of  passenger  fares» 
right  now,  that  illustrates  the  situation. 

Mr.  HuDDLESTON.  Yes. 

Commissioner  Eastman.  In  1920,  we  allowed  the  standard  passen- 
ger  fare  to  go  up  to  3.6  cents  per  mile.  Now,  we  have  not  changed 
that  since  and,  although  the  passenger  business  is  falling  far  short 
of  a  fair  return,  is  much  less  profitable  in  fact  than  the  freight  busi- 
ness, no  one,  not  even  the  railroads,  is  claiming  that  it  would  pay  to 
increase  that  3.6  cents  per  mile.  On  the  contrary  there  are  many, 
even  among  the  railroads,  who  think  that  it  might  probably  be  well 
to  reduce  it.  Now,  that  is  a  question  of  judgment.  I  think  that  can 
only  be  determined  by  experiment. 

Mr.  Huddleston.  Ihe  difficulty  is  that  the  rail  carriers  have  driven 
away  their  passenger  traffic  by  this  high  rate.  The  people  have  be- 
come accustomed  to  using  other  means  of  passenger  transportation. 
Other  lines  have  been  built  up. 

Here  is  a  merchant  who  puts  a  price,  on  his  goods.  It  is  higher 
than  his  neighbor.  He  runs  his  patrons  away.  After  he  has  driven 
them  away,  he  has  no  more  business,  to  cut  his  price  might  not  bring 
them  back,  that  is  a  matter  of  education  and  so  an  experiment,  unless 
It  were  a  prolonged  experiment,  would  have  slight  value. 

Comniissioner  Eastman.  Those  are  very  difficult  questions  of  iudff- 
ment.  I  went  through  all  of  thjit  before  I  came  on  this  commission, 
in  connection  with  the  street  railway  fares,  as  to  whether  or  not  it 
was  advisable  to  increase  street  railroad  fares,  and  whether  or  not 
It  would  drive  traffic  away  by  .getting  above  5  cents.  When  it  comes 
to  placing  questions  like  that,  which  are  merely  questions  of  iudoment 
and  experimentation,  in  the  discretion  of  the  regulatory  body,  I 
think  you  are  going  pretty  far.  ^ 

Mr  HuDDi^TON.  The  bill,  7117,  I  notice  that  in  section  2,  it  pro- 
vides  that —  '      ^ 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates   th^  rnm 
mission  shall  give  due  consideration,  among  other  thingMl)    o  the  presen 
reasonable  prospective  transportation  needs  of  the  country  Present  and 

and  consideration  shall  be  given  among  other  things  to  several  things 
stated  here,  including  transportation  needs  of  the  country,  the  credit 
remurements  of  the  carriers,  and  that  the  carriers  be  enabled  to  fur- 
nish  adequate  service. 

.}  T\Ti"*^  anxious  to  know  just  what  effect  those  clauses  have 
on  what  the  carrier  would  otherwise  be  permitted  to  charo^e 

A  just  and  reasonable  rate,"  as  I  understand,  preserves'  all  of 
the  carriers'  rights  under  the  Constitution.     Am  I  correct  in  tl  at « 

Commissioner  Eastman.  Well,  I  think  you  are.  but  the  judgment 
V  hich  a  regulatory  body  might  arrive  at  on  that  matter,  mi|ht  be 

refrl?.^  ^^'^  ^^'  judgment  reached  by  the  Supreme  Court  with 
'cspeci  lO  It. 

Mr.  HuDDLKSTON.  As  to  the  future,  but  not  the  present  ? 
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Commissioner  East^ian.  I  mean  to  say,  the  conclusion  mijrht  be 
reached  that  a  certain  rate  was  just  and  reasonable,  and  when  it  jrot 
to  the  court,  and  the  question  arose  as  to  whether  or  not  the  company 
was  being  allowed  a  fair  return  upon  the  fair  value  of  it^  property, 
the  court  might  decide  that  the  commission  had  gone  too  far. 

Mr.  HuDDLESTON.  Thcse  three  clauses  are  intended  to  qualify 
"just  and  reasonable  rates,"  and  seem  to  warrant  the  fixing  of  a 
higher  rate  than  would  be  fixed  merely  under  a  "  just  and  reason- 
able "  provision  ? 

Commissioner  Eastt^ian.  Well,  I  can  say  this,  so  far  as  I  am  con- 
cerned, that  if  the  law  was  in  precisely  the  state  in  which  it  was 
prior  to  1920,  when  there  was  no  section  15a,  merely  the  requirement 
to  prescribe  just  and  reasonable  rates,  in  determining  the  general 
level  of  rates  throughout  the  country  I  should  feel  that  it  was  nec- 
essary to  consider  all  of  those  matters  which  are  enumerated  there, 
whether  or  not  they  were  specified  in  the  law. 

Mr.  HuDDLESTON.  Your  view  would  be  that  in  other  words,  the  law 
means  the  same  without  those  clauses  as  with  them. 

Commissioner  Eastman.  It  would,  from  my  point  of  view,  but 
I  think  that  if  Congress  feels  as  I  do  about  it,  it  is  desirable  to 
put  them  in  the  law.  It  is  always  desirable  for  Congress  to  be  as 
explicit  as  it  can  reasonably  be  in  determining  the  policy  to  be 
followed  by  its  agents. 

Mr.  HuDDLESTON.  There  are  so  many  factors  in  fixing  a  rate, 
the  impossibility  of  ascribing  any  particular  weight  to  any  factor 
seems  to  me  to  make  it  undesirable  to  name  certain  specified  factors 
and  say  that  they  shall  be  taken  into  consideration. 

If  I  were  going  to  put  something  in  there  I  should  say  that  the 
price  of  the  commodity  carried  was  entirely  as  worthy  of  considera- 
tion as  the  condition  of  the  carrier. 

Commissioner  Eastman.  Well,  I  think,  as  I  said  yesterday,  that 
if  you  are  going  to  have  our  railroads  run  by  private  industry, 
it  is  essential  from  the  standpoint  of  the  public,  which  is  being 
served  by  the  railroads  and  which  has  transportation  needs  in  the 
way  of  service  which  have  to  be  met,  to  keep  the  carriers  in  good 
credit,  and  in  a  position  where  they  can  attract  the  capital  wtiich 
is  constantly  needed  in  the  industry,  at  least  under  normal  conditions. 
I  do  not  think  that  you  can  do  it  under  conditions  such  as  exist  at 
present. 

Mr.  HuDDLESTON.  Do  these  bills,  7116  and  7117,  affect  the  group 
system  of  rate  making  in  any  way  ? 

Commissioner  Eastman.  I  would  not  think  that  they  did. 

Mr.  HuDDLESTON.  Rates  will  continue  to  be  made  for  groups  upon 
an  average  level  of  return  and  so  forth,  as  heretofore. 

Commissioner  Eastman.  Yes,  sir.  Under  the  present  law,  the 
Commission  can  consider  the  situation  of  the  railroads  from  the 
standpoint  of  the  average  for  the  country  as  a  whole  or  can  do  it 
by  groups.  Now,  if  nothing  is  said  about  that  in  these  bills,  I  think 
that  would  still  be  open  to  the  commission. 

Mr.  HuDDLESTON.  That  was  the  practice  prior  to  the  Transporta- 
tion act  of  1920  also  ? 

Commissioner  Eastman.  I  was  not,  of  course,  a  member  of  the 
commission  in  those  days;  but  as  a  matter  of  fact  the  commission 
did  consider  those  early  advanced  rate  cases  by  groups.    For  ex- 
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ample,  I  recall  that  m  one  case,  when,  I  think,  a  5  per  cent  increase 
was  sought,  or  perhaps  it  was  a  15  per  cent,  it  was  granted  in  eastern 
territo^  but  was  not  granted  in  western  territory,  or  in  the  south. 
Mr.  HUDDLESTON.  Under  the  old  law,  it  is  my  recollection  that  an 
application  for  a  rate  might  be  made  by  a  single  carrier.    Is  that 

Commissioner  Eastman.  Well,  any  carrier  could  file  proposed 
increases  in  rates,  subject  to  the  power  of  the  Commission  to  sus- 
pend them  for  investigation. 

Mr.  HuDDoisTON.  Yes.  Suppose  that  a  carrier  under  the  old  law 
had  applied  for  a  certain  rate,  and  had  shown  by  the  facts  that  the 
rate  was  compensatory  and  was  just  and  reasonable.  What  au- 
thority, under  the  old  law,  would  the  commission  have  had  to  say 
^fnaf  1  ^\!J'^^^,.be  compensatory  to  other  carriers,  not  as  well 
situated  as  the  initiating  carrier  ? 

Commissioner  Eastman.  Well,  when  it  comes  to  the  consideration 
of  individual  rates,  of  course,  those  must  often  be  taken  up  for  con- 
sideration apart  from  this  question  of  the  general  level  of  rates. 
In  the  ordinary  rate  case  that  comes  before  us,  involving  just  a  few 
rates,  perhaps  a  single  rate,  we  have  rate  comparisons  to  consider, 
and  various  other  matters  are  put  in  evidence,  but  very  little  atten- 
tion is  paid  hy  anv  of  the  parties  of  record  to  the  general  rate  level. 
,  1  he  need  for  that,  I  think,  is  recognized  in  the  provision  which 
IS  in  the  present  section  15a  and  is  also  in  the  proposed  section  15a, 
where  it  is  provided  that  the  commission  mav  modify  or  adjust  a 
particular  rate  which  it  may  find  unjust  or  unreasonable,  and  pre- 
scribe  different  rates  m  different  sections  of  the  country.  That  sort 
of  rate  regulation  of  individual  rates  is  going  on  all  of  the  time. 

Now,  these  questions  as  to  the  general  level  of  rates  usually  come 
up  in  connection  with  cases  of  more  general  application.  They  are 
J'koL^TTJ'k  ^^^^^^^?^  ''^\''y^'  Cases  where  the  issue  is  whether 
!wfi  1  K  "  "^  ^^  ""  horizontal  increase  in  all  rates,  or  whether  there 
should  be  increases  throughout  the  country,  or  throughout  certain 
territory,  in  rates  on  particular  commodities,  or  groups  of  commodi- 

r.ttrJj!'  "1  Tu'*'^'''  ''^^^^  "^^'^''^  revenue  considerations  are  made 
paramount,  as  they  are  not  made  paramount  in  most  of  these 
individual  rate  cases. 

Mr.  HUDDLESTON.  It  is  my  recollection  that  under  the  old  law  the 
comnussion  had  no  power  to  initiate  a  rate. 

Commissioner  Eastman.  Well,  under  the  original  law,  it  did  not. 
The  commission  in  one  sense  of  the  word,  has  no  power  to  initiate 
a  rate  now.  In  other  words  it  can  not  go  right  out  and  issue  an  order 
and  say  such  and  such  a  rate  must  be  put  in  force.  It  can  open  up 
an  investigation  of  its  own  motion  and,  having  heard  the  evidence^ 
issue  an  order,  just  as  it  could  in  a  complaint  case.  The  initiation 
comes  m  opening  up  the  investigation. 

did^it«^^™^^^'^'''*  ^^  '^^'^  "^^  *'^^^^  ^^'""^  ^'''"^^'^  "^'^^"^  *^^  ""^^"^  ^^^' 
Commissioner  P:astmax.  Of  course,  so  far  as  power  under  the  old 
law  was  concerned,  there  were  many  fields  which  were  not  covered 
there.  I  can  not  at  this  moment  recollect,  but  I  am  inclined  to  think 
that  from  the  very  beginning  the  commission,  so  far  as  its  power 
went,  had  authority  to  institute  investigations  on  its  own  motion. 
Is  that  correct,  Colonel  Thom? 
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Colonel  Thom.  I  think  so,  but  the  power  to  act  on  it  was  a  diflFerent 
question. 

Mr.  Shallenberger.  You  are  talking  about  prior  to  1920. 

Colonel  Thom.  Yes,  sir. 

Commissioner  Eastman.  The  original  act  of  1887,  of  couree,  was 
verjr  largely  changed  in  1906,  and  again  in  1910,  prior  to  the  changes 
which  were  made  in  1920.  I  think  under  the  act  of  1887 — and  cer- 
tainly after  1906,  or,  at  least,  1910 — the  commission  had  power  to 
initiate  investigations  on  its  own  motion.  However,  I  am  not  so 
sure  as  to  the  original  law. 

The  Chairman.  What  date  did  you  say,  Mr,  Commissioner,  1906  ? 

Commissioner  Eastman.  1906,  or  at  any  rate  1910. 

Mr.  Shallenberger.  I  would  like  to  know  if  the  commission  at 
that  time  fixed  rates  on  its  judgment,  after  investigation. 

Commissioner  Eastman.  It  could  after 

Mr.  Shallenberger.  Could  it  both  raise  or  lower  rates? 

Commissioner  Eastman.  It  could  after  1910.  Again,  I  am  a  little 
doubtful  as  to  whether  that  was  1906  or  1910.  Under  the  old,  orig- 
inal law,  it  was  thought  that  such  power  had  been  granted,  but  the 
Supreme  Court  found  that  all  that  the  commission  could  do  was  to 
find  whether  a  rate  which  was  complained  of  was  unreasonable. 
That  enabled  the  commission  to  award  reparation  covering  the  past, 
but  did  not  enable  it  to  fix  a  precise  rate  for  the  future. 

Mr.  Huddleston.  You  think,  after  1910,  that  rate-making  power 
was  conceded  to  the  commission  ? 

Commissioner  Eastman.  Certainly  after  1910,  and  it  may  have 
been  after  1906. 

The  Chairman.  But  it  was  clarified  by  the  provisions  in  the  act 
of  1920? 

Commissioner  Eastman.  Well,  not  so  far  as  the  power  to  prescribe 
a  maximum  rate  for  the  future  was  concerned.  I  think  that  was 
cleared  up  before  that  time.  The  1920  act  did  grant  power  to  fix 
a  minimum  rate. 

The  Chairman.  Following  up  one  of  Mr.  Huddleston's  questions 
with  reference  to  the  matter  of  group  rate-making,  do  you  think  it 
would  be  a  mistake  to  abandon  them  ? 

Commissioner  Eastman.  Why,  I  think  that  the  commission  has 
certainly  got  to  recognize  differences  of  condition  which  prevail  in 
different  parts  of  the  country.  I  do  not  think  it  would  be  practi- 
cable to  have  a  uniform  rate  level  for  the  country  as  a  whole,  because 
conditions  differ. 

Mr.  Huddleston.  Referring  to  page  37  of  your  statement,  with 
reference  to  section. 5  of  the  act,  it  is  said  that  these  bills  would  both 
"  repeal  subdivision  (b)  of  paragraph  (6)  of  section  5  of  the  inter- 
state commerce  act.  This  is  a  provision  which  limits  the  capitaliza- 
tion of  the  consolidated  company  to  the  value  of  the  consolidated 
property,  and  requires  the  commission  to  proceed  immediately  in 
the  event  of  an  application  for  consolidation,  to  ascertain  such  values 
under  section  19a. 

And  then,  you  say,  "  in  many  instances  the  growing  use  of  stock 
without  par  value  renders  subdivision  (b),  in  its  present  form, 
practically  inoperative."    Then,  you  refer  to  other  difficulties. 

Would  that  change  in  the  law  allow  these  consolidated  companies 
to  issue  unlimited  stock? 


Commissioner  EIastmax.  jSTo,  sir;  because  those  securities  would 
have  to  be  issued  subject  to  the  provisions  of  section  20a,  and  before 
we  can  approve  an  issuance  under  that  section,  we  must  find  that 
such  issue,  or  assumption — 

o!*lV  Is  ^or  some  lawful  object  within  its  corporate  purposes,  and  com- 
patible with  the  public  interest,  which  is  necessary  or  appropriate  for  or 
consistent  with  tlie  proper  performance  by  the  carrier  of  service  to  the  public  as 
a  common  carrier,  and  wliicii  will  not  impair  its  ability  to  perform  tliat  service, 
and  (b)  is  reasonably  necessary  and  appropriate  for  such  purpose. 

Now,  those  are  findings  which  have  to  be  made  for  the  protection 
Sa  '^"®^"*^"^  interest,  which  would  have  to  be  made  under  section 

tr      u    ^  ^'^"^^^  continue  after  this  paragraph  was  eliminated. 
11  ^3i^'^'^K''?'»'ox.  To  eliminate  this   paragraph  the  commissioa 
would  still  retain  control  over  the  issuance  of  the  securities. 

Commissioner  P1\stman.  Absolutely. 

Mr.  Huddleston.  Does  the  commission  now^  have  the  practice  of 
approving  the  issuance  of  nonpar  value  stock? 

Commissioner    Eastmax.  It    does.     Personally    I    have    dissented 
in  every  case,  I  believe. 

Mr.  Huddleston.  How  can  the  commission  limit  the  issuance  of 
nonpar  value  stock  (  It  might  be  a  cent  a  share  or  it  might  be  a 
million  dollars  a  share. 

Commissioner  Eastman.  You  can  limit  the  number  of  shares 
and  you  can  control  the  amount  at  which  those  shall  be  set  up  as  a 
liability  on  the  books. 

Mr.  Huddleston.  On  what  basis  could  they  be  limited,  leaving 
aside  tlie  question  of  setting  up  on  the  books,  if  it  has  no  par  value. 

Mr.  Huddleston.  In  other  words,  as  an  illustration,  suppose  a 
consolidated  caiTier  had  $100,000,000  of  valuation.  What  limitation 
would  the  commission  be  able  to  put  on  nonpar  value  stock? 

Commissioner  Eastman.  Well,  it  might,  for  one  reason  or  another, 
think  It  desirable  to  hmit  the  number  of  shares.  For  example,  there 
might  be  preferred  stock  outstanding  with  a  par  value  of  $100  a 
share,  and  each  share  having  a  voting  right.  Now,  it  might  be  pro- 
posed to  give  one  vote  to  each  share  of  nonpar  value  stock  and  by 
greatly  increasing  the  number  you  could  enable  the  nonpar  value 
stockholdei-s  to  outvote  the  preferred  stockholders,  although  the 
latter  had  a  much  greater  actual  equity  in  the  property.  In  order  to 
prevent  such  a  situation  from  arising,  the  commission  might  think 
It  desirable  to  limit  the  number  of  shares  of  nonpar  value  stock. 

Mr.  Huddleston.  It  is  a  practice,  as  I  understand,  to  provide  in 
some  cases  that  the  preferred  stock  has  no  voting  rights. 

Commissioner  Eastman.  Well,  I  think  the  commission  has,  in  gen- 
eraL  disapproved  that  practice. 

Mr.  Huddleston.  Have  they  authority  to  disapprove  under  the 
law  as  it  now  stands  ? 

Commissioner  Eastman.  They  have  so  interpreted  their  authority. 

Mr  Huddleston.  I  take  it  that  from  what  you  said,  you  per- 
sonally would  be  sympathetic  with  a  provision  which  would  require 
some  si^ecified  par  value  on  stock. 

Commissioner  Eastman.  Yes;  I  would. 

Mr.  Huddleston.  And^  possibly,  also  some  regulation  as  to  the 
votmgpower  of  stock? 
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Commissioner  Eastman.  Well,  I  think  we  have  that  authority 
now.  Certainly,  the  commission  is  exercising  it.  I  do  not  think 
it  has  been  questioned,  although  it  may  have  been. 

Mr.  HuDDLESTON.  Of  course,  there  may  be  several  classes  of  com- 
mon stock,  some  with  voting  rights,  some  without ;  some  pooled,  and 
some  in  trust,  and  all  kinds  of  juggling  going  on,  and  I  was  wonder- 
ing if  the  commission  had  power  to  regulate  it. 

Commissioner  Eastman.  Well,  it  feels  that  it  has  very  compre- 
hensive power. 

Mr.  HuDDLESTON.  Has  that  issue  been  tested  out  in  the  courts  ? 

Commissioner  Eastman.  Just  what  issue;  under  section  20a? 

Mr.  HuDDLESTON.  Referring  to  the  control  of  the  issuance  of  se- 
curities, which  I  have  mentioned. 

Commissioner  Eastman.  Well,  so  far  as  I  can  now  recall,  no  ques- 
tions under  section  20a  have  gone  to  the  courts.  I  want  to  warn  you 
about  these  questions  as  to  nonpar  value  stock.  They  are  not  easy 
questions.  I  imagine  that  we  might  easily  get  an  argument  started 
here  that  might  last  all  day  on  that  subject  of  nonpar  stock. 

Mr.  HuDDLESTON.  There  is  a  school  of  thought  upon  the  subject 
that  a  share  of  stock  in  a  railroad  should  represent  something  defi- 
nite, and  that  a  man  should  not  need  a  guide  book  when  he  goes  to 
buy  or  sell  it ;  that  there  should  be  a  fixed  par  value,  with  definitely 
prescribed  rights  belonging  to  every  share  of  stock  in  a  transporta- 
tion corporation.  I  am  wondering  whether  the  committee  should 
not  give  some  recognition  to  dealing  with  that  subject. 

Commissioner  Eastman.  Well,  as  I  say,  it  is  a  subject  upon  which 
a  great  many  people  have  different  ideas.  I  personally  feel  that 
there  ought  to  be  a  definite  relation  between  stock  and  the  money 
invested  in  the  property,  that  it  is  desirable  to  have  the  securities 
represent  the  fact  that  so  much  actual  money  has  gone  into  the  prop- 
erty, that  the  use  of  non  par  value  stock  is  apt  to  be  misleading, 
particularly  because  of  the  mental  habit  of  people  in  thinking  m 
terms  of  $iOO  par  value  of  stock,  and  that  one  of  the  effects  of  non 
par  value  stock  is  to  make  people  believe  that  they  are  getting  some- 
thing for  nothing.  In  other  words,  getting  something  that  they 
really  are  not  getting. 

Mr.  HuDDLESTON.  As  an  illustration,  I  had  before  me  the  other  day 
a  stock  certificate  that  had  a  lot  of  fine  print  in  it.  I  took  occasion 
to  read  it.  I  found  that  it  set  out  some  very  peculiar  and  complex 
rights  that  the  stockholder  had,  or  rather  that  he  did  not  have,  and 
I  imagine  that  the  average  stockholder  took  that  stock,  feeling  that 
he  had  such  rights  as  a  common  stockholder  ordinarily  has. 

Now,  it  seems  to  me,  the  subject  is  very  worthy  of  some  considera- 
tion. 

Commissioner  East^ian.  Well,  one  of  the  reasons,  as  I  recall  it, 
why  the  commission  refused  to  approve  the  original  merger  propo- 
sition in  the  case  of  the  Van  Sweringen  properties,  where  the  Chesa- 
peake &  Ohio,  the  Nickel  Plate,  the  Erie,  and  the  Pere  Marquette 
were  involved,  was  a  question  with  respect  to  the  voting  rights  given 
to  the  stock  and  the  manner  in  which  control  was  lodged  in  a  very 
small  investment. 

Mr.  HuDDLESTON.  Do  you  remember  the  set  up  in  a  definite  way 
in  that  manner  ? 


Commissioner  Eastman.  No,  I  do  not.  I  could  give  you  a  refer- 
ence to  that  case,  so  that  you  can  look  that  matter  up. 

Mr.  Mapes.  Mr.  Commissioner,  this  morning  you  mentioned  the 
fact  that  the  capitalization  of  railroads  as  a  whole  was  less  than  the 
estimated  valuation  of  them  by  the  commission,  and  stated  that  if 
the  roads  earned  this  6%  per  cent  on  the  estimated  valuation,  they 
would  be  able  to  pay  all  of  their  fixed  charges  and  set  aside  one  and 
a  fraction  per  cent  for  some  purpose  which  I  did  not  quite 
understand. 

Commissioner  Eastman.  Surplus. 

Mr.  Mapes.  Surplus? 

Commissioner  Eastman.  Yes. 

Mr.  Mapes.  Is  that  provided  for  in  the  law? 

Commissioner  Eastman.  No;  that  is  just  this  statistician's  basis 
for  estimating.  He  thought  that  it  was  desirable,  or  would  be 
desirable,  for  a  company  to  set  aside  something  for  surplus,  not 
paymg  it  all  out  m  dividends,  and  that  he  ought  to  make  some  allow- 
ance for  that  in  his  computation. 

Mr.  Mapes.  And  then,  you  said,  the  common  stock  would  earn 
something  over  14  per  cent. 

Just  what  did  you  include  in  capitalization? 

Commissioner  Eastman.  This  statistician  deducted  in  the  first 
place,  the  fixed  charges.  That  included  taxes,  and  interest  on  bonds ; 
interest  on  all  debts,  all  such  fixed  charges  were  deducted,  and  then 
he  deducted  any  dividends  payable  on  preferred  stock.  Then  he 
deducted  this  one-half  of  1  per  cent  for  surplus.  Finally,  he  esti- 
mated what  the  amount  remaining  would  produce,  on  the  average,  on 
the  common  stock  outstanding.  Of  course,  that  is  an  average  for  all 
of  the  railroads.  It  would  produce  more  in  some  cases  and  less  in 
others. 

Mr.  Mapes.  Well,  when  you  say  the  capitalization  is  less  than  the 
estimated  value  of  the  roads,  what  do  you  include  in  capitalization « 

Commissioner  Eastman.  Well,  I  think  that  all  of  the  evidences  of 
mdebtedness  are  included,  and  all  of  the  stock  outstanding. 

Mr.  Mapes.  Preferred  and  common? 

Commissioner  Eastman.  Preferred  and  common. 

Mr.  Mapes.  Bond  issues? 

Commissioner  Eastman.  All  of  the  bond  issues;  and  I  think  all 
of  the  notes.  I  tan  make  sure  of  that.  That  is  a  figure  which  is 
recorded  m  our  statistical  reports,  net  capitalization.  You  can  not 
take  the  gross  capitalization,  because  there  are  so  many  of  the  rail- 
roads that  have  investments  in  the  stocks  of  other  companies,  and 
holdin  *  "^^  »'"^u"*  arrived  at  by  deducting  those  intercorporate 

T  ^^'i^u^^-,  V^^P  ^^  ^"®  statement  that  you  made  yesterday  that 
I  would  be  glad  if  you  would  amplify  just  a  little.  You  said  that 
one  way  to  take  care  of  the  weak  lines  would  be  to  make  an  appro- 
Uiat «   ^^^  ^"^  increases  in  rates.     Just  how  do  you  mean  to  do 

r.i^T*"''f '?''!!' .-^^''™'''-  ^^"'  ^^^a*  i«  what  the  commission  pro- 
posed  to  do  in  this  recent  15  per  cent  advanced  rate  case,  in  the  oriffi- 

wnwi^  i:  ^^^^?T.''^  P''''^^"^  7'^}'''^^  '^^^  proposed  in  that  report 
^r^  ^.u  ^^'^  total  increase  and  then  apply  it  to  the  fixed  charge 
needs  of  the  companies,  to  make  sure  that  those  were  all  met   and 
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then  divide  the  remainder  pro  rata  among  the  roads.  But,  it  could 
take  other  forms.  You  could,  if  there  was  not  that  emergency  exist- 
ing with  respect  to  the  fixed  charges,  make  a  distribution  of  the  in- 
crease in  proportion  to  some  estimate  of  the  financial  needs  of  var- 
ious roads. 

Mr.  Mapes.  Mr.  Nelson  suggests  this  question — what  do  you  mean 
by  pro  rata? 

Commissioner  Eastman.  Well,  of  course,  ])ro  rata  is  in  proportion 
to  whatever  you  care  to  use  as  a  measui*e. 

Mr.  Mapes.  What  the  necessities  of  the  roads  are? 

Commissioner  Eastman.  Yes;  one  that  I  am  suggesting  is  the 
financial  condition  of  each  particular  road.  You  could  work  out 
certain  indices  of  financial  condition  and  divide  the  increase  in 
proportion  to  those.  I  think  that  was  worked  out,  although  I  am 
not  sure,  by  former  Commissioner  Potter,  who  advocated  such  a  plan 
at  the  time  when  the  western  railroads  were  proiX)sing  a  5  per  cent 
increase. 

Mr.  Mapes.  Why  do  you  apply  it  just  to  the  increase  in  rates? 
Why  not  apply  it  to  the  total  income  from  rates  ? 

Commissioner  Eastman.  Well,  I  do  not  know  how  you  could  do 
that  latter;  but  I  do  believe  that  when  an  increase  in  rates  is  neces- 
sary and  the  evidence  shows  that  it  is  made  necessary  by  the  situa- 
tion of  certain  roads,  and  not  the  situation  of  others,  you  are  justi- 
fied under  the  law  in  seeing  that  that  increase  is  divided,  to  some  ex- 
tent at  least,  in  proportion  to  those  needs  which  justify  it. 

Mr.  Mapes.  Would  not  that  require  you  to  make  two  rate  struc- 
tures, one,  the  normal,  and  the  other  increased  to  take  care  of  the 
■weak  roads  ? 

Commissioner  Eastman.  Well,  you  could  have  a  surcharge,  like 
the  Pullman  surcharge,  which  was  accounted  for  separately  and  di- 
vided separately.     It  does  involve  some  additional  accounting. 

Mr.  Mapes.  That  is  all  I  care  to  ask,  Mr.  Chairman. 

The  Chairman.  Mr.  Lea. 

Mr.  Lea.  Has  the  commission  exercised  the  power  of  fixing  the 
minimum  sale  price  of  nonpar  value  stock? 

Commissioner  Eastman.  Minimum  sale  value? 

Mr.  Lea.  Yes.  I  understand  you  approve  the  issuance  of  non  par 
value  stock.  Now,  does  the  commission  make  a  practice  of  putting 
a  limit  on  the  minimum  price,  at  which  it  may  be  sold? 

Commissioner  Eastman.  In  the  case  of  new  stock  offered  to  the 
stockholders,  I  think  that  it  does.     Tliat  is  my  recollection. 

Mr.  Lea.  But  in  what  instances  would  they  not  fix  any  price  for 
the  sale  of  stock? 

Commissioner  Eastman.  Well.  I  am  just  wondering  whether  that 
would  be  necessary  in  cases  of  reorganization,  for  example,  where  an 
exchange  is  being  made,  and  certain  classes  of  security  holders  are 
being  given  so  many  shares  of  non  par  value  stock.  In  other  words, 
where  it  is  not  being  issued  for  cash. 

Mr.  Lea.  Would  not  the  elements  in  the  financing  of  a  road  be  very 
much  the  same,  whether  it  were  new  stock  or  reorganization  stock? 

Commissioner  Eastman.  I  should  think  the}'  would. 

Mr.  Lea.  The  question  I  had  in  mind  is,  how  can  the  commission 
control  these  securities  from  the  standpoint  of  the  pu])lic,  if  they  are 
issued  witliout  control  of  the  sale  price? 
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Commissioner  Eastman.  Well,  I  think  that  is  regulated  in  the 
orders.  I  will  look  that  up,  Mr.  Lea,  and  make  sure,  but  that  is  my 
recollection,  when  non  par  value  stock  is  being  issued  for  cash,  that 
the  amount  which  must  be  paid  for  each  share  is  fixed. 

Mr.  Lea.  Yes.     I  will  be  very  glad  to  know  about  that. 

Do  you  take  it  that  this  bill  contemplates  any  general  change  in  the 
plans  of  rate  prices,  or  is  it  directed  more  at  the  administration  of 
the  rate  standard  ? 

Commissioner  Eastman.  I  think  it  is  directed  at  the  latter 

»«  1    • .     ^'  uf  '!  ^^''  *^^  purpose  of  getting  a  more  effective  and 
understandable  standard  for  the  regulation  of  rates,  is  it? 

Commissioner  Eastman.  I  should  say  that  was  so. 

Mr.  Lea.  What  elements  of  valuation  for  rate  making  purposes 
which  are  embodied  m  the  present  law  do  we  discard  by  the  standard 
proposed  here  m  H.  R.  7117  ? 

Commissioner  Eastman.  Well,  7117,  or  7116 « 

Mr.  Lea.  7116  or  7117,  either  one. 
ard  of  viS''^'*  Eastman.  Yes;  well,  they  do  not  set  up  any  stand- 
Mr.  Lea.  That  is  7116,  but  7117  does? 

Mr.  HocH.  I  think  it  is  the  opposite. 

Commissioner  Eastman  7116  does  not  set  up  a  standard  which 
guide      "'^'^^^^^  followed,  but  does  set  up  a  standard  to  serve  as  a 

of^ainplh^fTrf  ;*'"'  ^il!'  '^  P^"'"'^'  '^^"^^  ^'^'^^^  ««^^  elements 
r^il^-    •        ^  S?'""  '"^  ^^^  er^'^'^*  transportation  act,  would  it  not? 

rat^bTf^''"''        '''''^''-  ^^"  ^'""  ^"  '^''  determination  of  ?he 
Mr.  Lea.  Yes. 

Commissioner  Eastmax.  Yes. 

Mr.  Lea.  And,  what  are  those  elements  that  would  be  discarded  f 
Commissioner    Eastman.  Well,    it    would    discard    reproduction 

rS'lfpTicif.  -r"  -?'"««-' T%h  i«  based  on  r^JroSwoste 
at  1914  prices;  it  would  discard  the  present  value  of  land-  that  is 

anv  increase  ,n  the.  value  of  land,  or'^decrease,  follow  ng  the  basTe 

i!.^fi  i*  '  J  J  *"*  V^.'*'  ^'aluation  would  be  taken  in  at  cost-  it 
would  discard  depreciation,  except  in  so  far  as  it  reflected^  thf 
depreciation  reserve:  it  would  discard  intangible  values, TftheiS  ar^ 
exaVpTe.'  """^-"l^**  '^'  ^^^erts  call  gfing  concert  vaT^^  f^ 

Colonel  Thom.  Mr.  Chairman,  may  I  ask  a  question?     A.re  the. 

questions  asked  and  answers  given  in  relation  to  file"      '        ^  ^''^ 
Ihe  Chaibmax.  Both  bills  are  under  consideration 
Commissioner  Eastman.  I  understood  that  it  referi^d  to  7116  and 

the  rate  basis  provided  in  that  bill  ?  cu  lo  <  no  ano 

Mr.  Lea.  Yes.     At  the  present  time  the  appreciated  value  of 

unfiLd  r'"''' "  ''^  '"""*'''"  '"••  •■«**  «-^-g  p-poii':  vf 

Commissioner  Eastman.  Well,  under  the  practice  of  the  commis- 
sion,  in  determining  fair  value  for  rate-making  purposes  there  a ro 
considered  the  cost  of  reproduction  new  at  cuLnt  priS  -  the  co^f 
of  reproduction  less  depreciation;  the  original  Tost  aTfTr'as  it  can 
l>e  determined,  including  both  structures  and  lands;  the  pre^rS 
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value  of  the  lands,  based  on  adjoining  property;  the  amount  of 
working  capital  reasonably  necessary;  ana  then  all  of  the  evidence 
received,  which  the  carriers  may  wish  to  offer,  with  respect  to  these 
so-called  intangible  values.  From  that  result,  from  those  factors,  the 
commission  arrives  at  a  judgment  with  respect  to  what  is  the  value 
for  rate-making  purposes. 

Mr.  Lea.  Suppose  under  the  present  act  a  railroad  company  ac- 
•quires  a  piece  of  land  that  was  worth  $500,000,  say,  when  it  was 
acquired  and  at  the  present  time  that  land  is  worth  $2,000,000.  Now, 
I  understand,  of  course,  that  its  present  value  would  be  estimated 
at  $2,000j000  for  rate-making  purposes. 

Commissioner  Eastman.  It  would,  under  the  fair-value  rule. 

Mr.  Lea.  Yes. 

Commissioner  Eastman.  I  should  add  this  qualification,  that  t 
have  always  had  doubt  as  to  whether  that  was  the  actual  value  of 
the  land;  that  is,  an  amount  arrived  at  based  on  the  value  of  the 
adjoining  property.  It  does  not  mean  that  the  carrier  could  sell 
the  land  for  that  amount,  if  it  had  to,  if,  for  instance,  it  abandoned 
the  use  of  the  land  for  transportation  purposes,  as  has  been  proven 
in  a  great  many  cases  where  roads  have  been  abandoned,  because  of 
the  fact  that  the  value  of  the  adjoining  property  is  dependent  upon 
the  fact  that  the  road  is  in  operation.  Or  course,  adjoining  sites 
are  very  valuable  because  they  are  near  the  railroads. 

Mr.  Lea.  But,  for  rate-making  purposes,  that  $2,000,000  estimated 
value  would  be  included  in  the  valuation,  would  it  not? 

Commissioner  Eastman.  It  would. 

Mr.  Lea.  Now,  the  railroad  would  have,  of  course,  an  increase  in 
its  income  or  value  of  its  property  by  $1,500,000  on  account  of  appre- 
ciation of  land.  Now,  that  $1,500,000  would  be  included  in  com- 
puting what  a  fair  rate  should  be,  or  a  fair  return? 

Commissioner  Eastman.  If  the  fair  value  rule  were  used  ? 

Mr.  Lea.  Yes.  Would  that  $1,500,000  be  taken  into  consideration 
in  fi^ring  the  income  of  the  company  ? 

Commissioner  Eastman.  Well,  it  would  certainly  be  taken  into 
consideration  in  determining  a  limit  beyond  which  regulations  could 
not  go  in  reducing  rates  without  producing  confiscation. 

Mr.  Lea.  What  I  am  attempting  to  ask  is  whether  or  not  that 
income  to  the  company  serves  to  reduce  rat^s  on  the  one  hand  and 
would  it  serve  to  increase  rates  on  the  otlier  because  of  the  increased 
value  ? 

Commissioner  Eastman.  Yes. 

Mr.  Lea.  On  the  other  hand,  it  i^epresents  income  to  the  railroad 
company  and  does  to  that  extent  tend  to  reduce 

Commissioner  Eastman.  It  is  not  taken  into  consideration  as 
income.  Milo  K.  Maltbie,  now  chairman  of  the  New  York  commis- 
sion, I  think  attempted  to  work  that  out  and  to  have  appreciation 
in  land  values  accounted  for  as  a  credit  to  income,  just  as  depi'ecia- 
tion  is  accounted  for  and  deducted  from  income,  but  I  do  not  think 
he  succeeded  in  establishing  that  system. 

Mr.  Lea.  It  would,  however,  help  the  company  in  establishin^j 
the  value  of  its  property. 

Commissioner  Eastman.  Yes,  but  it  does  not  mean  any  cash  unless 
there  is  an  actual  sale. 
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Mr.  Lea.  Does  the  present  standard  of  rate  making  require  the 
consideration  of  elements  that  the  Constitution  does  not  require? 

Commissioner  Eastman.  No. 

Mr.  Lfa.  Well,  do  you  consider  that  in  the  present  act  a  fair 
return  on  the  aggregate  value  does  not  contemplate  any  greater 
value  than  the  real  value  of  the  properties? 

Commissioner  Eastman.  Well,  do  you  mean  by  "  real  value  "  the 
value  for  rate-making  purposes? 

Mr.  Lea.  Well,  the  value  as  I  take  it  under  the  constitutional  rule 
IS  the  real  value,  or  perhaps  the  market  value  under  the  rule  about 
condemnation. 

Commissioner  Eastman.  The  value  under  the  Supreme  Court's 
interpretation  of  value  for  rate  making  purposes  is  not,  as  I  under- 
stand it,  the  commercial  value  of  the  property.  That  may  be  quite 
different. 

Mr.  Lea.  Well,  that  was  a  distinction  I  was  trying  to  draw,  the 
constitutional  rule,  the  just  compensation  rule,  and  the  rule  of 
rate  making  in  the  present  transportation  act.  They  are  radically 
different,  are  they  not;  that  is,  the  valuation  for  railroad  rate 
making  purposes,  and  the  valuation  for  condemnation  purposes  as 
set  out  in  the  Constitution. 

Conimissioner  Eastman.  Well,  there  is  not  anything  set  out  in  the 
Constitution,  except  that  the  property  shall  not  be  taken  away  with- 
out due  process  of  law. 

Air.  Lea.  And  just  compensation. 

Conimissioner  Eastman.  Or  just  compensation. 

Mr.  Lea.  Yes. 

Commissioner  Eastbian.  That  applies,  I  think,  under  article  5, 
m  relation  to  an  act  of  Congress,  not  in  respect  to  what  the  States 
may  do;  but  I  think  the  fair  value  rule  is  derived  from  the  due 
process  clause,  as  I  recall  it.  It  is  really  the  Supreme  Court's  inter- 
pretation of  that  due  process  language. 

I  may  say,  Mr.  Lea,  that  if  you  want  to  obtain  an  exposition  of  my 
own   peculiar   views  on   valuation   which   I   highly  value  myself 
[Laughter.] 

Mr.  Lea.  That  is  a  good  recommendation. 

Commissioner  Eastman.  You  will  find  it  in  Excess  Income  of 
Richmond,  F.  &  P.  R.  Co.  (170  I.  C.  C.  451).  I  have  condensed 
my  views  in  that  opinion  and  also  taken  up 

Mr.  Crosser.  What  is  that  citation,  Mr.  Commissioner « 

Commissioner  Eastman.  170  I.  C.  C.  451,  and  my  dissenting 
opinion  begins  on  page  521.  I  have  an  extra  copy  here,  one  extra 
<^opyj  that  I  shall  be  glad  to  give  to  you,  Mr.  Lea. 

Mr.  Lea.  Thank  you,  I  will  be  glad  to  have  it. 

Now,  I  take  it  that  it  is  the  fundamental  purpose,  and  one  in 
which  practically  everybody  agrees,  that  the  railroads  should  have 
a  just  valuation  and  a  just  and  reasonable  return  on  their  property 
and  that  their  railroad  investment  should  be  reasonably  secured  so 
far  as  that  is  possible.  But  personally  I  would  desire  to  have  as 
little  court  regulation  of  rates  as  possible  and  to  give  our  regulatory 
bodies  a  free  hand  as  long  as  they  preserved  the  fundamental  rights 
of  the  corporations,  and  with  that  in  mind,  I  wonder  if  the  inser- 
tion  of  these  three  clauses  found  on  page  2  of  H.  R.  7117  does  not 
tend     rather  to  interfere  with  the  regulatory  body  than  tend  to 
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simplify  its  work.  In  other  words,  if  we  give  the  railroads  just 
and  reasonable  rates,  the  question  of  investment  will  take  care  of 
itself  in  financing  and  we  do  not  need  to  pass  up  to  the  courts  the 
question  of  whether  we  are  going  to  establish  or  maintain  a  national 
system  of  railroads  or  whether  the  railroads  are  going  to  have 
credit,  or  what  the  prospective  commerce  is  going  to  be.  Might  not 
the  assertion  of  these  standards  tend  to  complicate  and  lead  to  court 
interference  of  rate  making  rather  than  simplify  the  process? 

Commissioner  Eastman.  Well,  my  offhand  answer  to  that  would 
be  that  if  the  carriers  should  go  into  court  and  say  that  the  com- 
mission had  violated  the  law,  violated  the  duty  imposed  upon  it  by 
Congress,  because  it  had  not  taken  these  matters  into  consideration, 
the  court  would  hold  that  that  really  is  a  question  of  fact,  and  the 
tendency  of  the  Supreme  Court — in  fact  its  announced  doctrine — 
is  that  it  will  not  interfere  with  the  findings  of  the  commission  on 
facts  unless  it  is  shown  that  there  is  no  evidence,  no  substantial 
evidence  to  support  those  findings  I  should  suppose  that  the  car- 
riers would  not  get  very  far  by  attempting  to  mandamus  the  com- 
mission, or  some  such  process  at  that,  to  compel  obedience  to  the 
general  language  used  in  that  section. 

Now,  I  am  just  giving  you  a  rather  offhand  opinion  on  what  is  a 
difficult  question;  but  my  best  judgment  now  is  that  no  difficulty 
would  arise  as  to  that. 

Mr.  Lea.  Well,  it  does  serve  the  purpose  to  direct  particular 
attention  to  these  standards. 

Commissioner  Eastman.  It  does. 

Mr.  Lea.  It  does  that. 

Commissioner  Eastman.  I  think  it  will  be  admitted  that  only  a 
few  of  all  the  things  which  should  be  considered  are  specified 
there.  But  when  it  comes  to  the  general  level  of  rates,  I  think  that 
the  ground  is  pretty  well  covered  there. 

Mr.  Lea.  Of  course,  when  we  go  into  the  question  of  what  is  neces- 
sary to  maintain  a  national  system  of  railroads,  we  almost  pass  into 
the  field  of  speculation  and  conjecture,  and  the  first  impression  on 
my  mind  was  that  we  might  thereby  unnecessarily  give  the  courts 
reason  for  interfering  with  the  regulatory  body. 

Commissioner  Eastman.  Well,  at  the  present  time,  I  see  no  basis 
for  that  fear. 

Mr.  Lea.  On  this  question  of  recapture.  About  how  much  is  in 
the  recapture  fund  at  the  present  time. 

Commissioner  Eastman.  I  think  I  stated  that  yesterday  in  my 
statement. 

Mr.  Lea.  Well,  if  it  is  in  that  statement,  very  well. 

Commissioner  Eastman.  It  is,  up  to  the  date  of  December  17, 
1931. 

Mr.  Lea.  And,  what  is  the  status  of  the  fund  as  it  stands  at  the 
present  time  ?  To  what  extent  is  it  obligated  so  that  there  might  be 
delay  or  difficulty  about  its  return? 

Commissioner  Eastman.  It  is  invested  in  securities  of  the  United 
States.  It  is  in  the  hands  of  the  Treasury  Department  and  invested 
only  in  Government  securities. 

Mr.  Lea.  So,  there  is  no  particular  aid  given  the  railroads  in  the 
present  investment  of  that  fund,  I  take  it. 


Commissioner  Eastman.  No.  The  aid  which  it  was  aimed  to  give 
to  the  railroads  through  that  fund  was  by  way  of  loans  or  the  leasing 
of  equipment  purchased  through  the  fund,  and  the  greater  part  of 
by  far  the  greater  part  of  it,  has  been  paid  under  protest,  and  we 
have  a  ruhng,  I  think,  from  the  Attorney  General  that  it  can  not  be 
used  until  the  protests  have  been  determined  by  our  final  orders  with 
respect  to  the  amounts  due. 

Mr.  Lea.  Would  your  recommendation,  or  rather  the  recommenda- 
tion of  the  commission,  that  the  fund  be  repaid  include  a  recommen- 
dation that  the  repayment  should  carry  interest? 

Commissioner  Eastman.  My  recommendation  in  the  bill  which 
was  sent  up  to  Chairman  Rayburn  was  that  the  fund  be  liquidated. 
Ihat  would  mean  the  sale  of  those  securities,  which  might  brinor  less 
than  par  at  the  present  time.  I  do  not  know  just  what  the  market 
values  are.  I  think  it  is  quite  conceivable  that  they  might  on  the 
present  market  bring  less  than  par.  And  the  recommendation  was 
to  liquidate  the  entire  fund  and  then  distribute  it  pro  rata  amoncr 
the  carriers  that  had  paid  in,  giving  due  consideration  to  the  time 
when  the  payments  were  made.  In  other  words,  those  that  have  had 
payments  m  there  for  five  years  would  be  given  credit  for  that  length 
of  time  in  the  accumulation  of  interest,  and  that  would  entitle  th^m 
to  relahvely  more  than  the  carrier  that  had  money  in  there  onlv  a 
year.    1  hat  can  be  worked  out  mathematically. 

Mr  Lea.  But,  the  only  interest  payment  would  be  taken  out  of  the 
lundf 

Commissioner  Eastman.  Yes;  giving  them  whatever  that  fund 
produced  when  it  was  liquidated. 

Mr.  Lea.  Yes. 

Colonel  Thom.  But  nothing  more. 

Mr.  Lea.  Did  that  recommendation  include  any  return  to  the 
Government  for  administration  expenses  ? 

Commissioner  Eastman.  No. 

Mr.  Lea.  I  presume  the  commission  has  considered  whether  or  not 
the  recapture  provision  might  not  be  improved  rather  than  abandon 
the  plant 

Commissioner  Eastman  Yes;  it  has,  and  in  a  letter  which  we  sent 
to  the  Senate  committee,  I  think,  some  two  or  perhaps  three  years 
ago,  we  did  make  definite  recommendations  with  respect  to  the 
improvement  of  the  plan.  Now,  we  came  slowly  to  the  conclusion 
that  It  ought  to  be  abandoned  altogether,  but  the  first  suggestions  we 
made  were  with  respect  to  its  improvement. 

h«  ,.!<5i7^*l'u*'  "^^  i^commended  that  a  period  of  three  years  should 
be  used  for  the  purpose  of  computation  instead  of  one  year,  and  we 
also  recommended  that  the  requirement  for  security  be  relaxed  To 
that  no  more  security  would  be  required  than  was  required  under 
DPrV^"  n^^V"!,  ^^'i  ^"""/"^  "U***  $300,000,000  fund  right  after  the 
mterest  rat^  provided  for  relaxing  of  the 

I  would  be  glad  if  you  are  interested  in  that,  to  send  vou  the 
suggestions  we  made  with  respect  to  that  matter  ^ 

Mr.  Lea.  I  would  be  glad  to  have  them.    Thank  you. 
99150—32 i 
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Has  the  present  situation  as  to  financing  the  railroads  tended  to 
emphasize  the  value  of  a  fund  such  as  would  have  accumulated  had 
the  recapture  payments  been  made  ? 

Commissioner  Eastman.  It  has,  as  I  think  I  indicated  in  my 
statement  yesterday.  When  we  first  made  our  recommendations 
that  recapture  be  eliminated,  I  think  we  stated  that  even  if  the  fund 
had  been  accumulated,  it  would  not  have  been  put  to  any  use  under 
the  present  provisions  of  the  law.  That  was  because  of  the  very 
strict  provision  with  respect  to  the  security  which  must  be  required 
and  to  the  interest  rate  of  6  per  cent.  Up  to  say  1930,  any  carrier 
which  could  comply  with  the  security  provisions  of  section  15a  could 
get  money  at  better  than  6  per  cent,  but  that  is  not  true  under  present 
conditions,  and  I  think  that  if  the  fund  had  been  recaptured  and 
were  available  for  use  now,  it  would  be  very  useful. 

Mr.  Lea.  What  could  be  done  with  these  recapture  funds,  in  case 
they  are  not  returned  to  the  railroads? 

Commissioner  Eastman.  Under  the  law? 

Mr.  Lea.  Well,  as  a  matter  of  policy.  Suppose  that  we  are  willing 
to  change  the  law,  if  we  find  a  better  way  of  doing  it,  do  you  have  any 
suggestion  as  to  what  could  be  done  with  the  funds. 

Perhaps  it  would  be  better  to  ask  you  first  to  tell  us  what  could  be 
done  under  the  law. 

Commissioner  Eastman.  Well,  under  the  law  as  it  now  stands,  all 
that  can  be  done  is  to  lend  the  money  to  the  carriers  for  the  purpose 
of  making  improvements  or  for  the  purpose  of  meeting  maturities 
of  debts  which  have  been  incurred  for  the  purpose  of  improvements, 
and  secondly,  we  can  purchase  equipment  or  other  facilities  with  it 
and  lease  those  to  the  carriers.  Now,  in  both  cases,  we  must  be  able 
to  find  that  there  is  reasonable  assurance  that  the  carrier  will  be  able 
to  meet  all  of  its  obligations  under  the  loan  and  we  also  must  pre- 
scribe and  obtain  adequate  security  for  the  loan,  and  the  interest  rate 
is  6  per  cent  in  case  of  a  loan,  and  the  rental  on  equipment  is  6  per 
cent  in  case  of  a  lease. 

Now,  that  is  what  we  can  do  under  the  present  law. 

I  think  that  we  did  not  change  that  in  our  recommendations,  ex- 
cept that  we  proposed  to  relax  the  provisions  with  respect  to  the 
security  which  would  be  required,  and  also  the  provisions  with  re- 
spect to  interest  payments. 

Now,  you  could  do  almost  anything  that  you  want  to  with  the 
fund. 

Mr.  Lea.  Could  those  funds  be  covered  into  the  Treasury  under  the 
present  law,  under  the  Constitution? 

Commissioner  Eastman.  Covered  into  the  Treasury? 

Mr.  Lea.  And  made  Government  funds. 

Commissioner  Eastman.  I  presume  they  could.  By  the  way,  we 
secured  an  opinion  from  the  Attorney  General  as  to  whether  those 
funds  were  public  funds  which  must  be  covered  into  the  Treasury 
under  the  present  law,  and  he  held  that  they  were  funds  that  we 
could  deposit  in  our  own  name  in  a  bank  and  they  did  not  need  to  be 
handled  by  the  Treasury.  Then  the  Comptroller  General  rendered 
a  different  opinion  on  that  subject,  as  he  sometimes  does,  and  we 
compromised  by  letting  the  Treasury  handle  the  funds,  although  they 
are  not  regarded  as  covered  into  the  Treasury. 


The  Chairman.  Mr.  Commissioner,  I  think  that  some  of  the  mem- 
bers of  the  committee  have  not  had  an  opportunity  to  interrogate 
you,  and  we  would  like  to  have  you  come  back  to-morrow  morning 
for  a  little  while. 

Mr.  Shallenberger.  Could  I  just  ask  if  the  commissioner  would 
put  into  the  record  of  the  hearings  all  those  figures  that  he  gave  us 
on  the  appraisal  of  the  railroad  properties  for  different  years;  the 
capitalizations  that  you  read  this  morning? 

Mr.  East3vian.  Well,  they  will  all  go  into  the  record,  the  figures 
I  gave  this  morning. 

Mr.  Shallenberger.  They  are  not  available  now? 

Mr.  Eastman.  No;  I  do  not  have  them  for  distribution. 

The  Chamman.  I  want  to  ask  Mr.  Fulbright  if  he  is  ready  to  ctq 
ahead?  "^        ^ 

Mr.  Fulbright.  Yes,  the  shippers  will  be  ready  to  proceed. 
The  Chairman.  We  will  then  adjourn  until  10  o'clock  to-morrow 
morning. 

(Thereupon,  at  11.47  o'clock  a.  m.,  an  adjournment  was  taken  until 
10  o  clock  a.  m.  the  following  morning.  Thursday,  January  21,  1931.) 
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THUBSDAY,  JANUABY  21,  1932 

House  of  Representatives, 

Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  Z>.  O, 

(The  coiumittee  met  at  10  o'clock  a.,m.,  Hon.  Sam  Rayburn, 
chairman,  presiding.) 

The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  HON.  JOSEPH  B.  EASTMAN,  COMMISSIONEK, 
INTEKSTATE  COMMERCE  COMMISSION— Besumed 

The  Chairman.  Mr.  Shallenberger,  were  there  any  questions  you 
desired  to  ask? 

Commissioner  Eastman.  Mr.  Chairman,  before  you  begin,  there 
are  one  or  two  matters  that  came  up  yesterday  that  I  would  like  to 
clear  up. 

The  Chairman.  Yes. 

Commissioner  Eastman.  A  question  was  asked  by  Congressman 
Lea  in  regard  to  our  regulation  of  nonpar  value  stock.  I  find  that 
m  all  but  a  very  few  cases  no  par  stock  has  been  issued  in  connection 
with  reorganizations  or  readjustments  of  securities.  Where  it  has 
been  issued  for  cash,  the  price  has  been  fixed  by  the  commission. 
There  are  very  few  of  those  cases.  In  the  other  cases  the  amount  at 
which  it  shall  be  set  up  on  the  books  as  a  liability  has  usually  been 
left  to  our  accounting  department,  but  in  some  recent  cases  it  has  been 
specified  in  the  order  authorizing  the  issue. 

Congressman  Huddleston  asted  about  our  regulation  of  voting 
power:  In  Nickel  Plate  Unification  (105  I.  C.  C,  425,  p.  444),  the 
commission  said : 

"We  believe  it  to  be  self-evident  that  the  public  interest  requires  that  the 
entire  body  of  stockholders  of  a  railroad  which  is  bonded  in  excess  of  one-half 
of  its  investment,  and  not  a  powerful  few,  shall  be  resix)nsible  for  its  mana<'e- 
ment.  This  can  be  done  only  by  giving  them  the  power  to  control  the  manage- 
ment. The  lethargy  of  ordinary  stockholders  in  exercising  their  power  to 
control  the  management  of  these  large  corporations  has  often  been  commented 
on,  but  nevertheless  the  power  should  be  in  their  hands  to  use  as  they  see  fit  It 
is  inimical  to  the  public  interest  to  strip  stockholders  of  their  voting  power, 
thus  rendering  it  so  much  easier  to  control  a  great  transportation  system  by 
a  comparatively  limited  amount  of  investment." 

^^u'  \^}}^^^  ^  ^^^^  yesterday,  in  reply  to  a  question  by  Congress- 
man Huddleston,  that  our  power  to  regulate  the  issue  of  securitites 
under  section  20a  had  not  been  the  occasion  for  any  action  in  court. 
I  overlooked  m  that  connection  the  Milwaukee  reorganization  case. 
Ihat  is  U.  S.  V,  Chicago,  etc.,  R.  Co.  (282  U.  8.,  311). 
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In  connection  with  the  Milwaukee  reorganization,  the  commission 
sought  to  attach  a  condition  to  the  issuance  of  the  securities  that  a 
fund  of  $4  per  share,  which  had  been  levied  on  the  old  stockholders 
in  the  form  of  an  assessment,  should  be  impounded  and  that 
the  expenditure  of  that  fund  should  be  subject  either  to  the  regula- 
tion of  the  court  or  of  the  commission,  and  so  far  as  a  fund  of  $1.50 
per  share  out  of  that  $4  was  concerned,  which  was  to  be  used  to 
compensate  the  reorganization  managers  and  the  security  holders 
committees,  and  so  on,  the  court  held  that  that  condition  was  beyond 
our  power,  and  refused  to  approve  it;  but  they  did  not  invalidate 
the  whole  issue  on  that  account,  simply  held  that  particular  condi- 
tion to  be  invalid.  i,«  v  xu 

Now,  Congressman  I^a  asked  with  respect  to  the  uses  to  which  the 
recapture  fund  might  be  put,  and  I  said  that  we  had  covered  that 
matter  in  a  letter  to  the.  Senate  committee.    That  letter  was  on 

May  17,  1930.  ,  .    , 

One  of  the  things  we  proposed  was  that  the  recapture  period 
should  be  three  years  instead  of  one  year,  and  we  had  this  to  say : 

As  the  law  bow  stands  the  general  railroad  contingent  fund  is  likely  to  be 
of  very  little  use.  The  late  Senator  Cummins  incorporated  a  plan  to  provide 
for  the  direct  distribution  of  the  recaptured  funds  among  the  weaker  carriers 
in  a  bill,  S.  1870,  which  he  introduced  in  the  Sixty-ninth  Congress.  A  vital 
objection  to  such  a  plan,  as  we  see  it,  is  that  it  would  require  the  commission 
to  make  a  continual  quasi-audit  of  the  accounts  of  all  of  the  carriers,  a  very 
laborious,  expensive,  and  time-consuming  undertaking.  This  would  be  neces- 
sary in  order  to  provide  for  an  equitable  distribution  in  proportion  to  earnings, 
and  to  make  sure  what  those  earnings  were  and  whether  they  were  affected 
by  obvious  waste  or  inefficiency  in  management.  Moreover,  the  distribution 
would  be  among  so  many  carriers  that  the  actual  relief  afforded  probably 
would  not  be  of  great  consequence. 

Now,  we  did  make  certain  recommendations  with  respect  to  the 
use  of  the  recapture  fund,  and  those  were  as  follows: 

In  the  case  of  loans  made  to  carriers  from  the  general  railroad  contingent 
fund,  our  alternative  eliminates  the  provision  in  the  present  law  requiring 
adequate  security,  and  it  authorizes  the  Commission  to  provide  for  interest 
payments  varying  with  the  amount  of  the  carrier's  net  railway  operating 
income,  whi(;h  in  no  case  shall  be  at  a  higher  rate  than  6  per  cent  and  under 
certain  income  conditions  may  be  at  a  lower  rate.  Such  a  provision  might  be 
of  great  help  to  weak  and  struggling  carriers.  We  would  still  be  required  to 
find  that  there  is  reasonable  prospect  that  the  carrier  will  be  able  to  pay  the 
interest  and  repay  the  loan,  and  authorized  to  fix  terms  and  conditions,  In- 
cluding security.  This  was  all  that  was  required  by  section  210,  under  which 
loans  were  made  to  the  carriers  following  the  end  of  Federal  control. 

The  present  law  authorizes  the  commission  to  use  the  general  railroad 
contingent  fund  to  purchase  the  "  equipment  or  facilities,"  and  to  lease  such 
property  to  carriers  at  a  rental  of  6  per  cent  per  annum.  Our  alternative 
would  authorize  the  commission  to  provide  for  a  rental  varying  with  the  net 
railway  operating  income  of  the  carriers,  as  in  the  case  of  the  interest  pay- 
ments on  loans. 

While  the  same  uses  for  the  general  railroad  contingent  fund  are  specified 
as  in  the  present  law,  with  the  modifications  above  indicated,  our  alternative 
contains  a  further  general  provision  that  the  half  of  the  excess  income  which 
the  carrier  holds  as  trustee  for,  and  pays  to,  the  United  States  shall  be  thus 
held  and  paid  "  f(»r  .such  uses  and  purposes  as  are  herein  specified  or  may 
hereafter  be  declared  by  law."  This  provision  will  remove  any  doubt  as  to  the 
power  of  Congress  to  provide  new  uses  for  the  fund,  if  that  should  hereafter 
be  desirable. 

Now,  there  was  one  other  suggestion  with  respect  to  a  change  in 
the  use  of  the  recapture  fund  which  was  made  in  the  so-called 
Howell  bill,  S.  4005,  Seventy-first  Congress,  second  session. 


That  bill  provided  that  recapturable  income  should  be  held  by  the 
carrier  as  trustee  for  the  United  States  and  expended  with  the 
approval  of  the  commission  in  providing  designated  extensions  of 
line  or  lines  or  other  additions  to  or  betterments  of  the  carrier's  or 
system's  railroad  property.  The  investment  so  made  was  to  be  rep- 
resented by  certificates  to  be  held  by  the  commission  and  upon  which 
4  per  cent  was  to  be  paid,  but  these  certificates  gave  the  commission 
no  voice  in  the  management  of  the  property.  The  company,  how- 
ever, was  prohibited  from  including  the  property  represented  by 
the  certificates  in  its  rate  base,  except  to  the  extent  necessary  to 
cover  the  payment  of  the  4  per  cent  interest.  It  was,  in  short,  a 
plan  under  which  the  prosperous  roads  were  given  the  use  at  4  per 
cent  of  the  funds  recaptured  from  them,  for  the  purpose  of  makmg 
additions  and  betterments  to  their  own  property. 

It  seemed  to  me  objectionable  because  too  favorable  to  the  pros- 
perous road.«|  and  because  it  did  nothing  to  help  the  weak  roads. 
Instead  of  favoring  the  plan,  however,  the  prosperous  roads  saw  a 
ghost  and  opposed  it  on  the  ground  that  it  was  a  step  toward  public 
ownership.  This  always  seemed  to  me  a  singularly  stupid  perform- 
ance. Bear  in  mind  that  for  the  period  of  10  yeai^s  since  1920,  our 
estimate  of  the  amount  due  under  recapture  is  only  $378,000,000 
and  that 

Mr.  Grosser.  Will  you  give  me  that  period  again,  Mr.  Commis- 
sioner? 

Commissioner  Eastman.  From  1920  to  1930,  for  the  10  years  since 
1920.  Bear  in  mind  that  the  total  investment  in  railroad  prop- 
erty is  more  than  $22,000,000,000;  that  is  a  conservative  figure. 
Bear  m  mind,  also,  that  if  the  recapture  provisions  were  con- 
tinued the  amount  due  each  year,  even  in  normal  times,  is  likely  to 
decrease  with  increasing  consolidations  and  other  changes.  You 
can  fi^re  out  from  this  how  long  it  would  take  under  the  Howell 
bill  before  the  Government  would  have  anything  more  than  a  small 
fractional  interest  in  railroad  property,  and  that  interest  would  in 
any  event  carry  absolutely  no  voice  in  railroad  management. 

That  comment  is  not  strictly  germane  to  this  issue,  but  I  have  been 
wanting  to  get  it  out  of  my  system  for  some  time.     [Laughter.] 

Now,  there  is  one  thing  more  that  I  want  to  mention.  Congress- 
man Lea  asked  whether  or  not  the  provisions  of  section  2  would  not 
make  it  easier  for  the  carriei-s  to  bring  commission  regulation  into 
the  courts. 

Mr.  HuDDLESTON.  Pardon  me;  would  you  mind  being  interrupted 
at  that  point?  ^ 

Commissioner  Eastman.  No,  sir. 

Mr.  Hui)DiJi:sTON.  The  new  Reconstruction  Finance  Corporation 
bill  provides  for  loans  to  railroads  and  loans  which  may  be  made 
on  railroad  securities,  and  the  means  thereby,  so  that  the  corpora- 
Uon  could  become  the  owner  of  railroad  stocks  and  could  vote  them, 
rhey  could  become  indefinite  owners. 

Commissioner  Eastman.  How  would  that  be  brought  about? 

Mr.  HuDDLESTON.  Thi'ough  a  foreclosure  of  collaterals. 

Commissioner  Eastman.  Oh,  Yes. 

Mr.  HuDDLESTOx.  Which  the  corporation  is  directly  authorized  to 
administer.    That  word  is  used,  "  administer." 
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I  did  not  hear  of  any  objections  upon  the  part  of  the  railroads 
to  that  bill,  although  it  seems  very  much  more  of  a  Government 
ownership  bill  than  the  one  you  refer  to. 

Under  it,  the  Government  could,  theoretically,  become  the  owner 
of  all  of  the  railroads. 

Commissioner  Eastman.  Well,  I  think  that  would  take  a  very 
long  time  to  accomplish,  because  it  would  only  be  done  through 
failure  to  repay  the  loans,  and  the  acquisition  of  stock  in  connec- 
tion with  such  failure  to  repay  the  loans. 

Mr.  HuDDLESTON.  I  Said  "  theoretically." 

Commissioner  Eastman.  Yes. 

To  some  extent  that  is  true  under  section  210  of  the  transportation 
act,  and  the  loans  we  made  under  that.  There  may  be  cases  there 
where,  before  the  Government  gets  through,  it  will  be  the  owner 
of  certain  stocks  in  reorganized  railroad  properties. 

Mr.  Lea.  Mr.  Commissioner,  on  this  recapture  situation,  appar- 
ently we  have  reached  the  place  where  there  are  two  alternatives — 
either  to  pay  back  what  we  have,  or  else  collect  what  is  due. 

Commissioner  Eastman.  Yes. 

Mr.  Lea.  And,  as  I  understand  you,  you  think  this  situation  has 
demonstrated  important  reasons  in  favor  of  accumulating  a  reserve 
fund  to  aid  roads  in  emergencies. 

Commissioner  Eastman.  The  present  situation  ? 

Mr.  Lea.  Yes. 

Commissioner  Eastman.  Yes;  I  think  that  is  true. 

Mr.  Lea.  And  while  we  are  considering  this  question  of  recapture 
and  repeal  of  the  recapture  clause  and  refunding  of  the  money,  is 
is  not  important  to  consider  what  alternative,  if  any,  should  be  pro- 
vided for  establishing  such  a  reserve  fund  ? 

Commissioner  Eastman.  I  think  it  is. 

One  suggestion  that  I  think  I  made  yesterday,  and  which  the  com- 
mission made  in  its  annual  report  this  year,  was  that  in  times  of 
prosperity  the  railroads  should  have  the  opportunity  to  accumulate 
a  surplus  which  would  be  available  in  times  of  distress,  and  also  that 
consideration  should  be  given  to  maintaining  that  surplus  in  part  in 
liquid  form,  so  that  it  could  be  used  without  the  necessity  of  issuing 
securities  to  replenish  the  treasuries.  In  other  words,  if  you  are  not 
going  to  regulate  rates  up  and  down  so  as  to  maintain  a  uniform  level 
of  earnings  regardless  of  economic  conditions,  you  have  got,  in  order 
to  have  a  fair  average,  to  compensate  for  the  deficiencies  in  times  of 
economic  distress,  by  permitting  surpluses  in  time  of  economic 
prosperity,  and  in  order  to  make  these  surpluses  really  useful  in 
times  of  distress,  present  conditions  have  seemed  to  prove  that  thiey 
^/  have  got  to  be  in  part  in  liquid  form. 

Mr.  Lea.  Would  further  legislation  be  necessary  to  use  the  pooling 
system  that  has  lately  been  advocated  by  the  commission? 

Commissioner  Eastman.  The  pooling  system  which  we  advocated 
would  be  available  under  the  present  law  only  in  case  of  an  increase 
of  rates  authorized  by  the  commission,  at  which  time  a  condition 
could  be  attached  requiring  the  carriers  to  accept  pooling  before  they 
accepted  the  increase. 

You  will  understand  there  is  a  good  deal  of  difference  of  opinion 
as  to  the  legality  of  that.  I  have  expressed  my  opinion  and  other 
opinions  to  the  contrary  have  been  expressed,  but  at  all  events  that  is 
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the  only  way  in  which  it  can  be  accomplished  now,  that  I  know  of. 
In  other  words,  if  there  is  an  increase  in  rates,  to  attach  such  a  condi- 
tion to  the  increase.  So,  in  order  to  have  pooling  we  have  got,  in 
the  first  place,  to  have  an  increase  in  rates,  and  in  the  second  place, 
the  carriers  must  accept  the  increase  subject  to  a  condition  requiring 
it  to  be  pooled.  ^ 

It  has  been  suggested,  and  I  think  I  am  correct  in  saying  that 
fornier  Commissioner  Potter  has  expressed  the  opinion,  that  the  com- 
mission could  be  authorized  to  require  pooling  apart  from  the  accept- 
ance of  such  a  condition  by  the  carriers,  and  I  am  not  sure  that  he 
does  not  go  so  far  as  to  say  that  it  can  be  required  without  such 
acceptance  under  the  law  as  it  now  stands. 

Mr.  Lea.  Apparently  it  would  be  more  satisfactory  to  have  legis- 
lation to  authorize  it,  if  that  plan  is  to  become  permanent.  Would 
that  be  your  judgment? 

Commissioner  Eastman.  It  would,  although  I  say  frankly  that 
it  would  give  rise  to  a  gi^eat  many  legal  questions  which  would  be 
sharply  controverted.  My  anticipation  is  that  under  normal  condi- 
tions such  legislation  would  not  be  effective  until  it  had  been  passed 
upon  by  the  courts,  owing  to  the  opposition  to  it. 

Mr.  Lea.  What  is  your  judgment  as  to  the  expense  of  administer- 
ing the  pooling  system,  as  compared  with  this  fund  developed  under 
the  recapture  clause  ? 

Commissioner  Eastman.  Well,  the  expense  in  some  respects  would 
be  very  greatly  decreased,  because  there  would  be  no  necessity  for 
ascertaining  any  values  of  properties.  That  feature  would  not  be 
m  the  plan  at  all,  and  of  course  that  is  one  of  the  great  items  of 
expense  m  the  recapture  plan  at  the  present  time.  And  also  it 
offers  one  of  the  greatest  opportunities  for  prolonging  both  the 
expense  and  time  by  litigation. 

The  expense  involved  would  depend  a  good  deal  upon  the  kind  of 
pooling  arrangement  required.  I  can  see  that  it  might  take  such 
a  form  that  a  good  deal  of  accounting  would  be  required  and  per- 
haps a  good  deal  of  inspection  of  the  accounting  by  the  commission. 
It  IS  a  little  difficult  to  think  that  out.  The  question  has  only  recently 
come  up.  So  far  the  commission  has  only  proposed  to  use  the  pooling 
plan  in  what  it  regarded  as  an  emergency  situation  and  to  use  it  for 
the  purpose  of  protecting  the  fixed  charges  of  the  weaker  lines,  leav- 
ing the  accounting,  in  that  connection,  very  much  in  the  hands  of  the 
carriers  themselves.  It  is  a  complicated  matter.  It  is  difficult  to 
say  just  what  complications  might  arise  in  connection  with  a  broader 
application  of  the  pooling  plan,  and,  as  I  have  said  before,  its  appli- 
cation seems  to  me  contingent  upon  an  increase  in  rates. 

Mr.  Lea.  What  is  your  judgment  about  the  practicability  of 
attempting  to  collect  these  unpaid  recapture  funds  i  Especially  in 
the  next  few  years,  or  at  present  ? 

Commissioner  Eastman.  Well,  as  the  law  now  stands,  there  is  a 
very  great  deal  of  work  still  to  be  done  by  the  commission;  a  great 
deal  of  accounting  work;  a  great  deal  of  valuation  work;  an 
immense  amount  of  work  has  been  done  and  the  commission  has 
a  large  number  of  cases  well  forward  to  the  point  of  decision,  but 
after  they  are  decided  by  no  means  is  it  certain  that  the  work  will 
stop  there.  The  fact  probably  is  that  it  will  not,  but  that  the  cases 
will  go  into  court.     The  R.  F.  &  P.  case  seems  headed  for  the  courts 
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There  has  been  no  compliance  with  our  order.  And  I  think  I  said  in 
my  original  statement  that  it  can  not  be  said  with  any  certainty 
that  wlien  you  get  into  court,  the  commission  may  not  have  to  prove 
the  valuation,  the  facts  with  respect  to  valuation,  all  over  again 
before  the  court,  or  possibly  before  a  jury.  I  think  that  will  be 
claimed  by  the  companies.  They  will  contend  that  that  must  be 
done. 

Now,  I  want  to  say  just  a  word  about  the  provisions  of  section  2, 
as  to  whether  those  provisions  would  make  it  easier  for  the  carriers 
to  carry  our  regulation  into  the  coui-ts.  I  have  gone  over  that 
section  again.  I  refer  to  section  2  of  H.  R.  7117.  I  can  not  see  that 
its  provisions  would  make  it  easier  to  api:>eal  to  the  courts.  How- 
ever, I  am  not  a  member  of  the  bar^  and  perhaps  a  trained  lawyer 
would  see  more  possibilities  in  the  bill  than  I  do  in  that  respect.  I 
suggest  that  that  question  be  directed  to  Mr.  Fulbright,  and  Mr. 
Benton,  and  Mr.  Thom,  who  are  trained  lawyers  and  who,  I  under- 
stand, are  to  follow  me  on  this  bill. 

My  understanding  is  that  our  regulation  can  be  taken  into  court 
on  two  grounds  only.  One  is  that  we  have  acted  contrary  to  the 
Constitution,  and,  of  course,  the  bill  will  not  change  that  right  in 
any  respect;  the  other  is,  that  we  have  acted  in  violation  or  disre- 
gard of  our  statutory  duties  and  authority.  It  seems  to  me  that 
the  provisions  of  section  2  are  so  safeguarded  and  limited  that  it 
would  be  very  difficult  for  a  court  to  find  that  we  have  acted  in 
violation  or  disregard  of  them. 

Colonel  Thom.  What  provision  is  that? 

Commisisoner  Eastman.  H.  R.  7117,  section  2.  For  instance,  the 
provision  is  that  the  Commission  shall  give  "due  consideration, 
among  other  things  "  to  the  specified  matters,  and  the  words  "  so 
far  as  practicable, '  and  "  so  far  as  possible  "  appear  in  the  bill,  and 
the  clause  is  included  that  "  the  fact  that  revenues  fall  with  decreas- 
ing traffic  in  times  of  economic  depression  or  rise  with  increasing 
traffic  in  times  of  economic  prosperity  shall  not  necessarily  be  re- 
garded as  a  reason  for  increasing  or  decreasing  rates." 

It  seems  to  me  that  it  would  be  difficult  for  the  carriers  to  go  into 
court  on  the  ground  that  we  had  acted  in  disregard  or  violation  of 
those  provisions.  The  main  thing  that  section  2  would  do,  in  my 
opinion,  would  be  to  declare  a  legislative  policy  and  make  clear  that 
Cfongress  has  in  mind,  and  wishes  the  commission  to  have  in  mind, 
the  fact  that  it  is  necessary,  in  the  public  interest,  that  the  railroads 
shall  be  maintained  in  a  financial  condition  that  will  enable  them 
to  furnish  adequate  and  satisfactory  railroad  service.  In  other 
words,  if  you  are  going  to  entrust  this  public  service  to  private 
agencies,  they  have  got  to  be  paid  adequately  for  the  job,  so  that 
they  can  perform  it  satisfactorily. 

Mr.  Lea.  Assuming  that  is  a  correct  interpretation  of  that  section 
2,  would  not  that  be  covered  by  the  terms  "  just  and,  reasonable 
rates  ?  " 

Commissioner  Eastman.  Well,  I  think  that  I  said  yesterday  that 
if  those  provisions  were  not  in  the  bill,  and  we  were  passing  on  the 
general  level  of  railroad  rates,  I  should  feel  it  necessary  in  the  public 
interest  to  take  the  same  things  into  consideration  as  are  specified 
in  the  bill,  but  I  do  think  that  it  is  important  to  declare  that  as  a 


legislative  policy,  that  Congress  should  make  it  clear  to  the  com- 
mission what  it  wants  them  to  have  in  mind. 

Mr.  Nelson.  On  that  point,  Mr.  Commissioner,  if  those  three 
things  have  heretofore  been  elements  that  have  been  considered  in 
determining  what  was  a  reasonable  rate,  you  have  added  nothing  to 
the  law,  have  you  ? 

Commissioner  Eastman.  No;  but  you  have  emphasized  them,  I 
think. 

Mr.  Nelson.  Now,  if  these  three  new  elements  which  you  think 
must  be  considered  in  arriving  at  a  just  and  reasonable  rate  are 
new,  and  the  court  should  find  that  they  are  not  proper  elements  to 
be  considered,  then  you  have  voided  the"^  whole  thing,  have  you  not  ? 

Commissioner  Eastman.  Well,  that  is  a  legal  question  I  do  not 
believe  I  can  answer.  My  offhand  opinion  is  that  you  have  not 
voided  the  whole  thing. 

Mr.  Nelson.  Unless  these  three  elements  are  sustained  by  the 
courts,  or  will  be  sustained  if  they  are  included,  what  you  are  doing 
is  you  are  putting  in  three  new  elements  that  must  be  considered 
in  arriving  at  a  reasonable  adjustment. 

Now,  as  I  see  that,  they  are  new,  and  as  you  advise,  they  may  have 
to  be  considered  by  the  courts.  I  do  not  know  whether  they  have 
been  considered.  If  thev  have  been,  and  their  legality  has  been 
passed  on,  that  is  all  right;  if  they  have  not,  then  you  have  got  a 
question  which  may  be  raised  there. 

Commissioner  Eastman.  Well,  I  would  not  fear  that  the  court 
would  find  those  provisions  in  any  way  violative  of  the  Constitution, 
and  that  is  the  only  way  I  know  of  in  which  the  court  could  declare 
them  invalid. 

Mr.  Nelson.  No  ;  but  there  are  several  questions  to  be  considered 
as  to  whether  they  are  proper  elements  which  should  be  considered 
with  others  in  arriving  at  a  just  and  reasonable  rate.  I  do  not  know 
that  there  would  be  a  violation;  but  any  way,  it  would  raise  the 
question,  and  you  are  bringing  in  three  new  elements. 

Commissioner  Eastman.  I  speak  with  due  deference  again,  because, 
as  I  said,  I  am  not  a  member  of  the  bar,  but  my  underetanding  is 
that  the  courts  can  not  declare  an  act  of  Congress  invalid  unless  it 
violates  the  Constitution  in  some  respect.  I  can  not  see  how  the 
courts  could  find  that  those  provisions  are  violative  of  the  Consti- 
tution. 

Mr.  Lea.  Of  course,  my  questions  are  not  whether  they  are  viola- 
tive of  the  Constitution.  I  had  no  apprehension  about  that,  but  the 
question  in  my  mind  was  whether  or  not  we  would  be  giving  new 
statutory  grounds  for  the  railroads  to  apply  to  the  courts. 

The  Chairman.  I  agi-eed  to  recognize  Mr.  Shallenberger. 

Mr.  Shallenberger.  I  have  one  or  two  questions. 

Mr.  Chairman.  All  right. 

Mr.  Shallenberger.  If  I  understood  you  the  other  day,  in  mak- 
ing your  statement,  you  referred  to  the  fact  that  the  commission,  in 
Its  ludgment,  had  fixed  the  rate  of  3.6  cents  a  mile  for  passenger 
traffic,  and  that  there  is  now  a  difference  of  opinion  as  to  whether  the 
railroads  would  have  a  greater  income  with  higher  rates  for  passen- 
ger traffic  or  with  lower  rates.  That  is,  there  is  some  question  as  to 
whether  an  increase  in  fares  would  result  in  an  increase  in  return, 
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and  that  you  thought  that  that  was  not  a  question  for  the  regulatory 
body  to  decide,  did  you  not? 

Commissioner  Eastman.  I  do  not  think  that  there  is  any  question 
in  anybody's  mind  about  raising  the  fares.  I  do  not  think  that  any 
one  thinks  that  the  carriers  would  profit  by  increasing  the  passenger 
fare;  but  there  are  differences  of  opinion  among  railroad  men  them- 
selves as  to  whether  or  not  it  would  be  more  profitable  to  maintain 
the  present  3.6  cents  as  the  standard  fare  or  to  reduce  it.  Now,  so 
long  as  the  railroads  are  not  earning  anywhere  near  a  fair  return 
on  the  passenger  business,  I  doubt  whether  the  commission  would 
have  authority  to  require  a  reduction  below  3.6  cents,  unless  con- 
ceivably it  had  evidence  which  amounted  to  proof  that  it  would  be 
profitable  to  reduce  it. 

Mr.  Sh ALLEN BERGER.  The  Same  rule  would  apply  to  freight  rates 
as  well  as  passenger  fares? 

Commissioner  Eastman.  Yes. 

Mr.  Shallenbergfr.  These  bills,  I  think  that  it  is  fair  to  presume^ 
have  been  introduced  for  the  benefit  of  or  to  improve  the  condition 
of  the  railroads,  or  in  the  hope  of  helping  conditions  to  some  extents 

Commissioner  Eastman.  Aiid  we  think  it  would  improve  the  system 
of  regulation,  too. 

Mr.  Shallenberger.  In  the  judgment  of  your  commission  and  as 
the  result  of  the  study  you  have  given  the  problem,  I  am  wondering 
if  you  think,  as  others  think,  that  one  of  the  reasons  that  the  rail- 
roads are  in  difficulty  is  that  they  have  not  met  with  efficiency  the 
conditions  which  have  confronted  them.  In  other  words  is  it  existing 
competitive  conditions  or  rates  that  is  at  the  bottom  of  the  railroads* 
troubles  ? 

Commissioner  Eastman.  Well,  at  the  bottom  of  the  railroads' 
troubles  now  is  the  lack  of  traffic,  the  fact  that  traffic  has  fallen  off 
because  business  has  decreased  to  such  an  extent.  Added  to  that  is 
competition  from  other  forms  of  transportation,  but  I  do  not  think 
that  that  is  as  big  an  element  in  the  situation  by  any  means  as  the  lack 
of  traffic,  due  to  the  lack  of  prosperity  and  good  business  throughout 
the  country.  My  opinion  is  that  if  traffic  were  normal,  the  present 
rates  would  probably  be  approximately  near  adequate.  It  might  be 
necessary  to  increase  rates  in  certain  respects  and  I  have  on  doubt 
that  there  are  rates  that  ought  to  be  increased. 

Mr.  Shallenberger.  Do  you  think  that  if  general  business  was 
nearly  normal,  or  what  we  may  call  normal,  with  the  competition 
that  the  railroads  are  faced  with  now  from  the  air  traffic,  trucks,  and 
automobiles  and  water  transportation,  it  is  possible  for  the  railroads 
to  make  a  fair  return  upon  your  valuation  with  the  rates  now  in 
effect? 

Commissioner  East3han.  That  is,  of  course,  a  matter  of  speculation, 
but  my  own  opinion  is  that  the  railroad  industry  can  and  will  sur- 
vive nowithstanding  the  competition.  I  think  competition  is  going 
to  make  it  necessary  to  change  their  methods  in  many  respects,  theii 
forms  of  operation  and  their  forms  of  service  in  certain  particulars, 
and  it  may  require  quite  elaborate  reconstruction  of  the  rate  structure 
before  we  get  through,  but  I  do  not  feel  that  the  situation  is  hopeless 
from  the  standpoint  of  \he  railroads  at  all,  because  I  think  they 
have  so  much  advantage  in  costs,  particularly  when  it  comes  to  long- 


distance transportation  and  the  transportation  of  heavy-loading  low- 
grade  commodities  in  large  volume. 

Mr.  Shallenberger.  What  1  had  in  mind,  Mr.  Commissioner,  wah 
that  I  have  always  conceived  the  justification  for  a  law  giving  your 
commission  power  to  fix  rates  for  a  great  business  like  the  railroads, 
was  that  they  were  a  great  national  monopoly. 

Since  the  railroads  now  have  to  meet  competition  of  a  very  intense 
nature  have  you  given  any  thought  to  the  idea  that  the  railroads 
might  be  able  to  take  care  of  themselves  and  very  materially  improve 
their  condition  if  we  were  to  remove  some  of  the  restrictions  and  laws 
that  empower  the  commission  to  fix  and  determine  rates,  both  to 
raise  and  lower  rates,  and  return  to  policies  which  prevailed  in  former 
years,  granting  the  commission  only  a  veto  power  on  rates  deemed 
unfair  and  too  high  and  allow  the  railroads  within  certain  fields  to 
meet  compe/tition  without  restriction? 

Commissioner  Eastman.  Recently,  I  have  had  occasion  to  look 
into  the  history  of  the  beginning  of  Federal  regulation  of  the  rail- 
roads and  I  think  it  is  quite  clear  from  what  I  have  read  in  that 
connection  that  regulation  was  imposed,  not  merely  to  meet  the  evils 
of  monopoly,  but  perhaps  to  a  greater  degree  to  meet  the  evils  of 
competition.  One  way  in  which  competition  resulted  was  to  cause 
all  manner  of  unjust  discriminations  between  communities  and  locali- 
ties and  industries  and  people.  That  was  the  result  particularly 
because  the  railroads  had  a  partial  monopoly.  Competition  existed 
as  to  certain  classes  of  traffic  and  certain  places  but  did  not  exist  as 
to  others. 

Now,  the  tendency  in  such  situations  is  to  cut  way  down,  often  way 
below  reason,  to  meet  competition  and  to  raise  the  rates  where  there- 
is  no  competition,  or  keep  them  up  to  extortionate  levels.  It  was 
quite  clear  from  my  reading  of  history  that  it  was  the  tremendously 
widespread  and  clearly  unjustifiable  discriminations  existing  as 
between  shippers  which  gave  rise  to  the  interstate  commerce  act,  or 
the  act  to  regulate  commerce  as  it  was  then  called,  even  more  than 
the  evils  of  monopoly  per  se. 

Mr.  Shallenberger.  Well,  is  it  not  a  fact  that  under  the  present 
law,  the  rates  which  they  are  allowed  to  charge  the  public  are 
placed  m  the  hands  of  your  commission  and  that  you  are  wrestling 
with  the  problem  of  trying  to  produce  a  fair  return  and  to  give 
the  pubhc  a  fair  rate  which,  because  of  the  multitude  of  questions, 
involves  an  almost  insoluble  problem  now?  Would  it  not  be  more 
practical  and  result  finally  in  better  service  to  the  country  at  present 
if  we  could  return  to  the  sound  principles  of  competition  m  business? 

Commissioner  Eastman.  WeU,  as  I  said  before,  when  you  come  to 
an  industry  like  the  railroad  industry,  competition  unregulated  may 
not  only  be  very  disadvantageous  to  the  public,  but  very  disadvan- 
tageous to  the  companies  themselves.  It  gets  down  to  the  point 
where  nobody  is  making  anything.  We  have  such  a  situation  in  the 
case  of  the  Panama  Canal  Lines  now.  They  are  not  subject  to  regu- 
lation of  their  port-to-port  rates  and  they  are  cutting  each  other's 
throats,  and  reducing  rates  to  such  an  extent  that  they  are  beffinninff 
to  advocate  regulation  themselves.  ''•*='  ^ 

I  do  think  this,  that  under  present  conditions  the  commission,  in 
exercising  its  power  to  suspend  rates,  ought  probably  to  be  more 
liberal  m  that  respect  than  it  has  been  heretofore,  particularly  in  the 
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case  of  proposed  reductions  to  meet  competitive  conditions;  but  f 
think  that  the  commission  is  at  the  present  time  showing  such  liber- 
ality. There  have  been  a  good  many  of  those  cases  where  the  carriers 
have  been  allowed  to  reduce  their  rates  for  the  purpose  of  meeting 
competitive  conditions. 

It  may  be  of  interest  to  note  that  the  protestants  in  the  case  of 
such  reductions  are  quite  as  apt  to  be  railroads  as  they  are  to  be 
shippers.  We  have  had  a  good  many,  or  at  least  a  number  of  cases 
of  proposals  to  reduce  rates,  where  the  suspensions  were  on  the  peti- 
tion of  other  railroads  who  thought  that  the  reduction  was  unwise 
and  unnecessary  and  would  result  in  demoralization. 

Mr.  Shallenberger.  That  is  all. 

Mr.  Garber.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Garber. 

Mr.  Garber.  The  commission  has  expressed  a  preference  for  H.  R. 
7117,  has  it  not,  Mr.  Commissioner  ? 

Commissioner  Eastman.  I  think  I  said  in  my  original  statement 
that  that  was  so,  that  the  majority  of  the  commission  would  prefer 
that  bill  to  the  other. 

Mr.  Garber.  Yes.  Now,  on  page  27  of  your  statement,  you  have 
a  very  concise  statement  as  to  w  hat  the  commission  believes  Congress 
ought  to  do.     You  say : 

In  addition  to  giving  the  commission  authority  to  preserve  just  and  reasonable 
rates,  subject  always  to  constitutional  limitations,  all  that  we  believe  that 
Congress  can  wisely  and  effectively  do  is  to  make  it  very  clear  in  the  law  that 
in  regulating  the  general  level  of  rates  the  commission  shall  always  keep  in 
mind  and  be  guided  in  its  action  by  the  necessity  of  producing,  so  far  as  pos- 
sible, revenues  which  will  afford  over  a  reasonable  period  of  years  a  sufficient 
basis  for  the  maintenance  of  a  national  system  of  railway  transportation  at 
all  times  adequate  to  the  needs  of  the  public;  and  at  the  same  time  make  it 
clear  that  rise  of  revenues  with  increasing  traffic  in  times  of  prosperity  or  their 
fall  with  decreasing  traffic  in  times  of  depression  shall  not  necessarily  be 
regarded  as  a  reason  for  reducing  or  increasing  rates,  as  the  case  may  be. 

That  is  a  brief  and  concise  statement,  as  I  understand  it,  of  what 
the  commission  desires  or  thinks  that  the  Congress  ought  to  do,  and 
you  have  embodied  that,  or  it  has  been  embodied  in  paragraph  2  of 
section  15a  of  7117. 

Commissioner  Eastman.  Yes. 

Mr.  Garber.  Now,  I  am  going  to  ask  you  if,  beginning  with  line 
10  on  page  2,  that  language  would  not  embody  that  expression  of  the 
commission's  belief  as  to  what  Congress  ought  to  do,  reading : 

and  the  conunission  shall,  so  far  as  practicable,  initiate,  modify,  establish,  or 
adjust  rates  so  that  the  revenues  derived  therefrom  will,  under  honest,  efficient, 
and  economical  management  and  reasonable  expenditures  for  maintenance  of 
way,  structures,  and  equipment,  constitute -a  sufficient  basis  for  the  maintenance 
of  a  national  system  of  railway  transportation  at  all  times  adequate  to  the  needs 
of  the  public. 

Now  then,  the  question  is,  supposing  that  language  just  read,  be- 
ginning in  line  10,  w  as  the  law,  and  you  were  sitting  as  a  commission 
to  interpret  its  scope  in  reference  to  the  admission  of  evidence,  would 
you  not  feel  perfectly  at  liberty  to  admit  and  duly  consider  all  the 
elements  embodied  in  paragraphs  1,  2,  and  3,  above?  Could  there 
be  any  question  in  your  mind,  in  the  adoption  of  a  liberal  policy,  as 
to  the  admission  of  evidence  on  the  great  question  of  the  valuation  of 
property ;  could  there  be  any  question  in  your  mind  as  to  the  admis- 


sibility of  evidence  covering  the  elements  in  paragraphs  numbered 
1,  2,  and  3  ? 

Commissioner  Eastman.  Well,  Mr.  Garber,  my  offhand  opinion 
IS  that  there  could  be  no  question.  I  think  that  sentence  which  you 
have  read,  or  that  passage  which  you  have  read,  is  a  sort  of  a  broad 
summation  of  what  goes  before  it.  Now,  the  only  question  which 
occurs  to  me  is  whether  it  includes  what  is  in  clause  3,  above.  A 
reference  is  there  made  to  "the  necessity,  in  the  public  interest,  that 
the  carriers  furnish  transportation  service  at  the  lowest  rates  con- 
sistent with  adequate  service  and  the  meeting  and  providing  for  the 
transportation  needs  of  the  public."  However,  I  should  be  inclined 
<»  say  to  that  that  there  would  be  no  doubt  about  that  coining  in  also. 

Mr.  Garber.  However,  there  would  not  be  any  doubt  about  the 
elements  Nos.  1  and  2  being  admissable  ? 

Commissioner  Eastman.  I  would  not  think  so. 

Mr.  Garber.  It  is  the  policy  of  the  commission,  is  it  not,  to  open 
the  doors  and  admit  all  of  the  evidence  offered  upon  the  question  of 
valuation,  where  it  is  even  remotely  connected  or  related,  and  to 
adopt  a  wide  liberal  policy  in  the  admission  of  evidence  in  its  con- 
sideration to  determine  the  value  of  the  property? 

Commissioner  Eastman.  In  our  general  rate  cases  affecting  the 
whole  country  and  all  of  the  rates,  and  also  in  cases  of  wide  scope 
embracing  the  rates  on  particular  commodities  within  a  large  terri- 
tory, such  as,  for  example^  the  Western  Trunk  Line  class  rate  case, 
or  the  grain  case,  or  the  livestock  case,  I  think  that  in  all  of  those 
cases  evidence  bearing  upon  those  points,  1,  2,  and  3,  was  offered  and 
received. 

Mr.  Garber.  Now,  we  have  under  this  liberal  policy  of  the  admis- 
sion of  evidence  m  support  of  the  broad  delegation  of  power  con- 
veyed m  the  language  beginning  in  line  10  and  continuing  down  to 
line  17  if  under  that  delegation  of  power,  all  of  these  elements 
would  be  readily  admitted  and  considered  by  the  commission  then 
the  question  naturally  occurs,  why  the  necessity  of  giving  undue  em- 
phasis to  the  elements  No.  2  above. 

Commissioner  Eastman.  Well,  of  course,  that  is  a  question, 
whether  it  is  unduly  emphasized. 

Mr.  Garber^  Well,  giving  the  emphasis  that  that  specific  state- 
ment does.  Did  you  ever  stop  to  consider  from  the  commission's 
viewpoint  as  to  what  effect  that  might  have  upon  the  commission 
in  the  exercise  of  its  great  powers?  Did  you  ever  ^ive  that 
consideration  ?  ^  & 

Commissioner  Eastman.  Yes. 

Mr.  Garber.  Well,  you  have  stated  in  your  statement,  which  all 
Of  the  members  of  the  committee  consider  to  be  a  very  valuable  con 
tnbution  of  information  upon  all  of  these  subjects,  Mr.  Commis- 
sioner, and  we  congratulate  you  upon  the  exercise  of  so  much  indus- 
try, and  zeal,  and  ability,  for  our  benefit. 

Commissioner  Eastman.  Thank  you. 
o.?^u  p\K»ER.  We  thank  you  for  it.  But,  in  your  statement  you 
attribute  the  adoption  of  section  16  15a  in  the  existing  law  to  \he 
influence  exercised  by  the  investors.  In  other  words,  in  substance, 
you  say  that  section  15a  was  adopted  because  of  the  distrust  of  the 
investors  of  the  commission  and  because  of  the  insistance  upon  the 
part  of  the  investors  of  having  a  specific  declaration  by  Congress 
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mandatory  to  the  commission  to  perform  certain  duties.  With  that 
in  view,  might  not  the  prominence  given  to  the  elements  designated 
by  No.  2-— do  you  call  that  a  paragraph,  or  what  ? 

Commission  Eastman.  I  would  call  it  a  clause. 

Mr.  Garber.  Well,  clause  No.  2,  keeping  what  you  say  in  mind, 
what  the  investors  did  in  forcing  section  15a  into  the  law,  could  not 
clause  2  be  used  by  the  same  investors,  being  informed  that  credit 
must  be  given  due  consideration  in  fixing  a  rate;  could  not  that  be 
used  by  the  investoi-s,  or  such  financial  interests  as  are  back  of  the 
roads,  to  coerce  the  commission  to  increase  rates  or  to  deter  it  in 
the  reduction  of  rates;  something  similar  to  what  I  have  in  mind 
in  connection  with  the  incident  that  recently  occurred  in  New  York 
City.  The  prints  say  that  the  financial  interests  in  New  York  City 
refused  to  lend  any  moneys  to  the  city  because  they  were  not  in  favor 
of  the  5-cent  fare. 

It  occurs  to  me  that  this  here  would  give  a  weapon  or  a  club  that 
would  be  placed  in  the  hands  of  the  miancial  interests  controlling 
the  credit  of  the  roads,  to  coerce  the  commission  as  indicated. 

Commissioner  Eastman.  Well,  my  feeling  in  regard  to  that  would 
be  that  this  is  a  less  rigorous  provision  in  that  direction  than  the 
one  that  is  in  the  existing  law,  and  for  which  I  think  the  investors 
were  largely  responsible.  I  think  that  the  investors  would  say :  We 
suggested  in  the  beginning,  and  there  was  put  into  the  law,  a  pro- 
vision which  we  thought  would  insure  a  certain  return  to  the  rail- 
roads. Notwithstanding  that,  the  commission  has  not  given  it  suf- 
ficient attention  from  our  point  of  view,  and  now  in  place  of  that 
provision  we  are  asked  to  accept  something  that  is  not  as  rigorous. 

Mr.  Garber.  Well,  in  this  proposed  change,  we  are  vesting  in  the 
commission  the  discretionary  power  to  fix  the  rates  within  its  own 
discretion,  whereas  in  section  15a  we  limited  that  discretion  within 
certain  figures,  5%,  and  not  exceeding  6  per  cent. 

Commissioner  Eastman.  For  the  first  two  years ;  not  thereafter. 

Mr.  Garber.  Now,  this  here  would  be  a  change  and  is  a  material 
change  from  the  existing  law.  This  proposal  is  to  change  the  rate 
base  further  by  a  change  in  the  valuation,  is  it  not  ? 

Commissioner  Eastman.  Well,  it  does  away  with  the  fair-value 
formula. 

Mr.  Garber.  In  the  administration  of  the  law,  in  determining 
valuation,  the  commission  does  not  consider  that  there  is  imposed 
upon  them  by  the  law  the  duty  to  specify  the  weight  that  they  give 
to  the  various  elements  that  enter  into  the  questions  of  valuation 
and  which  are  stated  there ;  do  they  ? 

Commissioner  Eastman.  They  have  not  done  it. 

Mr.  Garber.  Well,  it  is  not  necessary  for  them  to  do  it  under  the 
law,  is  it  ? 

Commissioner  Eastman.  No  ;  I  do  not  think  it  is. 

Mr.  Garber.  Out  of  that  very  provision  has  grown  a  wide  mis- 
conception of  the  effects  of  the  O'Fallon  decision,  has  there  not? 
The  O'Fallon  decision  did  not  hold  that  the  commission  should 
state  the  weight  that  it  gave  to  the  various  elements  that  enter  into 
the  question  of  valuation  ? 

Commissioner  Eastman.  The  court  said  that  the  question  of 
weight  was  not  in  issue. 
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Mr.  Garber.  Yes;  that  is  right;  that  it  was  not  in  issue,  and  it 
reversed  the  case  so  ely  upon  the  ground  that  the  commission  refused 
to  consider  and  did  not  consider  the  question  of  reproduction  costs 
m  the  case.    Is  that  not  true  ? 

Commissioner  Eastman.  That  is  true. 

Mr.  Garber.  Reproduction  costs,  which  Congress  had  specifically 
stated  m  section  19a  as  being  a  material  element  for  the  commission 
to  take  into  consideration  in  the  determination  of  the  value  of  the 
roads  property. 

You  stated  that  the  commission  carefully  prepared  this  O'Fallon 
case  as  a  test  case  to  settle  a  great  many  unsettled  questions  pertain- 
ing to  valuation  and  the  administration  of  the  law  in  that  respect. 

It  IS  authorized  by  the  law  for  the  trial  court  to  refer  the  question 
of  valuation  back  to  the  commission  whenever  there  has  been  anv 
additional  evidence  offered  or  a  different  finding  of  fact  appearing 
relating  to  that  question  in  the  trial  court,  to  refer  it  back  to  the 
iTn^r^'^"         ^  reconsideration.    That  has  been  the  practice,  has 

Commissioner  Eastman.  I  think  it  has.  I  can  not  speak  with 
certainty  on  that.  ^ 

Mr  Garber.  WeU,  that  procedure  is  authorized  by  the  law.  I  will 
say  that. 

Commissioner  Eastman.  Yes. 

Mr.  Garber.  That  is  specifically  authorized  by  the  law,  that  where 

he  commission's  valuation  is  called  in  question  in  the  trial  court, 

the  court  shall  remand  it  back  to  the  commission  for  further  con- 

sideration  and  the  commission  can  reconsider  and  refigure  the  values 

on  the  property. 

.   Was  that  done  on  the  O'Fallon  case  or  not?    It  does  not  appear 
m  this  decision  that  it  was,  although  I  am  not  certain. 

Commissioner  Eastman.  I  suppose  that  the  effect  of  the  decision 
of  the  Supreme  Court  in  the  O'Fallon  case  was  to  remand  thaHase 
l^\h^^hr,r.^?u  ^^^  ^^^sideration  of  the  evidence  which  the 
ite    ff    t  commission  had  not  considered.     That  was 

Mr.  Garber  Yes;  that  is  the  effect  of  the  reversal.  That  is  true 
deciko/"^  *^^  procedure  before  there  has  been  any 

Commissioner  Eastman.  Well,  there  was  not  any  question  there 
as  I  recall  it,  of  lack  of  evidence.  The  evidence  in^reS  to  repr^^^^ 
duction  cost  was  there.  The  question  was  whether  or  not  the  com- 
mission  had  given  due  consideration  to  that  evidence 

deds^on  •  ^'^™'  ^'^^^  "^^^  ^^^^  question,  let  me  read   from  the 

The  weight  to  be  accorded  thereto  is  not  the  matter  before  us. 

So,  it  was  not  the  weight  to  be  given  the  evidence*  but  it  was 
whether  or  not  the  commiss  on  had  given  consideration  to  what 
Congress  had  said  was  material  evidence. 

wh^l'^^^^A^^®  1**''^.^'''"®'  P^r*»aps  many  railroads  the  ultimate  value  of 
which  should  be  placed  far  below  the  sum  necessary  for  reproduction      RuJ 

osraL^luh"'«lf  I^'  ^''T  «^""  "^  ^^'^  "P^'^  a^onsiSfon  0?  preSn 
costs  along  with  all  other  pertinent  facts ;  and  this  mandate  must  be  ob^d 
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Here  is  what  the  Supreme  Court  in  reference  to  that  case  said.  It 
is  very  brief. 

The  report  of  the  commission  is  long  and  argumentative.  Much  of  It  is  de- 
voted to  general  observations  relative  to  the  method  and  purpose  of  making 
valuations;  many  objections  are  urged  to  doctrine  approved  by  us;  and  the 
superiority  of  another  view  is  stoutly  asserted.  It  carefully  refrains  from 
stating  that  any  consideration  whatever  was  given  to  present  or  reproduction 
costs  in  estimating  the  value  of  the  carrier's  property.  Four  dissenting  com- 
missioners declare  that  reproduction  costs  were  not  considered ;  and  the  report 
itself  confirms  their  view.  Two  of  the  majority  avow  a  like  understanding  of 
the  course  pursued. 

Now,  Brandeis  is  the  only  justice  that  dissented,  and  he  specifically 
states  that  it  is  unnecessary  for  a  commissioner  to  state  the  weight 
that  is  being  given  to  any  element  of  proof  entering  into  the  ques- 
tion of  valuation. 

Commissioner  Eastman.  I  think  that  you  are  m  error  m  stating 
that  Mr.  Justice  Brandeis  was  the  only  dissenting  justice.  Mr. 
Justice  Stone  and  Mr.  Justice  Holmes  also  dissented. 

Mr.  Garber.  Did  they? 

Commissioner  Eastman.  Yes,  sir. 

Mr.  Garber.  I  have  not  read  their  dissenting  opinions;  but  I  call 
your  attention  to  this  fact,  because,  I  infer,  from  what  you  say  m 
your  statement,  that  it  is  this  decision  that  precipitated  the  action 
of  the  commission  in  getting  away  from  the  fair  value  issue  prop- 
osition, ^r      i-l      u 

Commissioner  Eastman.  Well,  I  would  not  say  that,  Mr.  (jarber. 
If  there  had  been  no  O'Fallon  decision  at  all,  I  think  the  objections 
to  recapture  and  section  15a  as  a  whole  which  I  have  stated  would 

still  exist.  ,      ,    .  . 

Mr.  Gabrer.  Well,  you  state  in  substance  that  the  decision  left  h 
great  many  undetermined  questions  and  the  same  degree  of  un- 
certainty exists  in  the  law,  which  prevents  its  effective  administra- 
tion that  did  before  the  decision.    Is  that  not  a  fact? 

Commissioner  Eastman.  Yes. 

Mr.  Garber.  The  only  question  that  I  see  that  they  decided  in 
that  case  is  that  no  consideration  was  given  by  the  commission  to 
the  question  of  reproduction  costs. 

Commissioner  Eastman.  I  discussed  that  at  some  length  in  this 
dissenting  opinion  in  the  R.  F.  &  P.  case  to  which  I  referred  yes- 
terday. 

Mr.  Garber.  I  will  read  that  then.  The  question  naturally  occurs 
now,  with  the  setting  up  of  clause  2,  are  you  not  bringing  into  this 
new  law  the  same  complexities  and  difficulties  that  have  always  at- 
tended the  question  of  valuations  ? 

Commissioner  Eastman.  Well,  my  own  opinion  is  that  it  is  much 
simpler  and  less  complex  than  the  present  section  15a,  and  an  im- 
provement in  that  respect  upon  that.  Whether  or  not  we  have  made 
the  best  improvement  that  can  be  made  is  a  question  of  opinion.  We 
have  done  our  best. 

Mr.  Garbee.  Clause  2  requires  the  fixing  of  a  reasonable  rate  that 
would  be  sufficient  to  establish  and  maintain  a  sufficient  credit  to 
attract  the  necessary  capital  to  meet  the  needs  of  transportation  and 
that  is  certainly  a  requirement  upon  which  honest  men  might  differ. 

Commissioner  Eastman.  You  mean  as  to  the  necessity  for 


Mr.  Garber.  No;  not  as  to  the  necessity,  but  as  to  a  rate  which 
would  establish  and  maintain  a  sufficient  credit.  What  would  be  a 
sufficient  credit  now  when  the  bonds  of  the  roads  selling  as  low  as— 
30  and  40  and  50  per  cent  of  their  face  value? 

Commissioner  Eastman.  Well,  I  think  that  the  rest  of  the  section 
makes  it  clear  that  this  is  to  be  considered -over  a  reasonable  period 
of  years.  ^ 

Mr.  Garber.  Over  a  reasonable  period  of  years? 

Commissioner  Eastman.  Yes,  sir.  If  you  will  read  the  rest  of  the 
section,  I  think  that  that  is  made  clear  that  attention  is  to  be 
directed  to  a  reasonable  period  of  years  and  not  confined  to  the  con- 
ditions  of  the  immediate  present,  which  may  be  abnormal.  I  do 
not  think  there  is  any  escape  from  the  conclusion  that  the  carriers 
in  order  to  do  their  transportation  work  properly,  have  got  to  have 
good  credit  over  a  reasonable  period  of  years. 

Mr.  Garber.  There  is  no  question  about  the  necessity  of  maintain- 
ing credit,  but  as  to  giving  this  degree  of  prominence  to  that  ques- 
tion  and  as  to  what  would  be  sufficient  credit  at  all  times  would  be 
a  continuous  source  of  controversy,  it  seems  to  me,  especially  under 
existing  conditions  when  bonds  are  selling  so  far  below  their  par 
value.  Take  the  testimony  of  Mr.  Willard,  president  of  the  Balti- 
more &  Ohio  road  before  the  Senate  committee,  in  reference  to  the 
bonds  of  his  road.  W^at  would  be  a  sufficient  rate  to  par  those 
bonds  and  reestablish  the  financial  credit  of  the  roads  under  existing 
conditions?     It  would  be  a  very  difficult  question,  would  it  not « 

Commissioner  Eastman.  I  think  it  would ;  yes,  sir. 

Mr.  Garber.  And  it  would  be  a  question  that  would  be  very  diffi- 
cult to  administer  and  create  much  litigation,  the  same  as  all  of  these 
other  questions  have. 

Commissioner  Eastman.  Of  course,  regulation  is  going  to  be  dif- 
ficult, whatever  you  do  You  can  not  get  away  f  ?om  Ihat  You 
can  not  make  it  a  simple,  easy  thing.  My  own  opinion  is  that  this 
provision  would  not  increase  the  dangers  of  litigation 

nn^""'     /f^""^*/^-  ^.^fVT^  l^J  cent  of  the  complexities  and  diffi- 
culties of  the  admimstration  of  the  transportation  laws  arise  out  of 
the  proposal  that  the  strong  roads  shall  carry  the  weak 
Commissioner  Eastman.  Well,  that  is  a  pretty  broad  question      I 

Mr  ri^  T^v.^^  ^^"'''  '"  ^T  ^'^y  ^PP'-^isal  on  that%ffhand. 
Mr.  Gabber.  It,  however,  creates  many  difficulties  in  making  rates 
lld^,  "  reasonable  for  one  road  they  are  to^Lw  for  The 

fl.?''!?"'- T^5  Eastman   Well,  there  are  all  sorts  of  difficulties  in 

Jou?d3' nfff  ""^i  ^^  '^^^"^  "^^  regulation  of  the  raiCads  and  ? 
would  not,  offhand,  want  to  assign  any  percentage  to  any  particular 

n,  '^L^'^r^l  ^"*'  ^^  f^y  ^""^^^^  ^^^  consolidation  into  a  convenient 

Mr.  HocH.  Mr.  Chairman. 

Tt  ^HAiRMAK   Just  a  moment,  Mr.  Hoch,  if  I  may. 
Mr.  Ji^astman,  it  has  been  suggested  that  probably  there  is  <!nm« 
misunderstanding  about  what  you  meant  about  competS  fn  your 
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answer  to  Mr.  Shallenberger,  and  if  you  meant  competition  among 
the  railroads  themselves,  or  you  meant  competition  with  other  modes 
of  transportation. 

Commissioner  Eastman.  I  referred,  as  far  as  the  beginning  of  the 
act  to  regulate  commerce  was  concerned,  chiefly  to  competition 
of  the  railroads  with  each  other.  About  the  only  outside  competi- 
tion I  know  of  at  that  time  was  water  competition.  That  did  exist 
to  a  considerable  extent.  Of  course,  there  was  not  any  motor  com- 
petition, and  no  pipe  line  competition,  but  I  think  competition  is 
comj^etition,  however  it  is  provided,  and  has  the  same  effect. 

The  Chairman.  Mr.  Hoch. 

Mr.  Hoch.  I  would  like  to  pursue  somewhat  further  the  proposal 
for  changing  the  so-called  rule  of  rate  making.  In  order  to  make 
clear  what  I  have  in  mind,  I  will  have  to  make  one  or  two  prelimi- 
nary observations. 

Mr.  Shallenberger.  Mr.  Hoch,  would  it  bother  you  if  I  interrupt 
you  for  a  question  or  two  ? 

Mr.  Hoch.  No,  sir. 

Mr.  Shallenberger.  What  I  meant  to  call  attention  to,  Mr.  Com- 
missioner, with  regard  to  competition  with  the  railroads  was  whether 
or  not  it  would  be  proper  now  with  the  conditions  now  confronting 
the  railroads  and  whether  it  is  not  a  fact,  which  I  think  must  be  con- 
ceded, that  during  the  last  10  years  has  arisen  competition  on  the 
outside  that  has  an  investment  equal,  at  least,  to  the  value  of  the 
railroads.  The  railroads  did  not  have  to  contend  with  that  before. 
So  the  problem  now  really  that  the  railroads  have  to  deal  with  is 
this  outside  competition  and  not  competition  among  themselves. 
That  is  what  I  wanted  to  refer  to.  I  spoke  about  that,  and  the 
nature  of  the  business,  and  the  question  of  leaving  the  railroads  in 
a  different  condition. 

The  proposition  that  we  are  confronted  with  now  is  whether  or 
not  that  does  not  affect  very  materially  the  rules  under  which  your 
commission  should  work,  and  the  law  to  be  passed,  if  it  should  not 
affect  it. 

Conunissioner  Eastman.  Well,  I  think  it  does  affect  the  policy 
which  ought  to  be  pursued  by  the  commission. 

Mr.  Shallenberger.  Yes. 

Commissioner  Eastman.  I  am  trying  to  make  the  point  that  I  do 
not  think  that  it  follows  that  those  conditions  make  it  wise  to  suspend 
regulation  entirely. 

Mr.  Shallenberger.  No;  I  did  not  mean  that  either,  but  I  was 
wondering  if  we  did  not  have  too  much  regulation. 

Mr.  Hoch.  Prior  to  the  transportation  act,  the  only  direction  to 
the  commission  in  relation  to  rates,  as  far  as  that  question  was  con- 
cerned, at  least,  was  that  the  rates  should  be  just  and  reasonable,  and 
no  specific  factors  were  set  out  in  the  law  which  the  commission 
should  take  into  consideration  in  determining  whether  rates  were 
just  and  reasonable. 

Now,  in  the  transportation  act  of  1920,  in  section  15a,  the  com- 
mission was  directed  to,  quoting  now  the  words  of  the  provision  as  I 
recall  it,  the  commission  was  directed  in  the  exercise  of  its  power  to 
prescribe  just  and  reasonable  rates,  to  provide  a  fair  return  on  the 
aggregate  value. 


That  was  the  first  time  that  any  particular  factor  was  called  spe- 
cifically to  the  attention  of  the  commission  for  consideration  in  deter- 
mining whether  rates  were  in  fact  just  and  reasonable. 

Now,  so  far  as  I  know,  no  advocates  of  15a  at  the  time  it  was 
enacted,  and  certainly  no  witnesses  before  this  committee  during  the 
years  I  have  been  a  member  of  the  committee,  have  ever  contended 
that  the  providing  of  a  fair  return  upon  aggregate  value  was  the  only 
element  to  be  taken  into  consideration  in  determining  whether  rates 
are  just  and  reasonable.  Yet,  in  the  major  rate  cases  before  the 
commission,  shippers  have  been  confronted  with  the  contention, 
earnestly  made  by  counsel  for  railroads,  that  that  was  virtually  the 
only  thing  before  the  commission  to  determine  as  a  matter  of  fact, 
whether  the  roads  were  earning  a  fair  return  upon  aggregate  value. 

Now,  as  I  view  that  construction,  it  amounts  to  saying  that  the 
only  thing  for  the  commission  to  determine  in  passing  upon  the 
justiiess  or  reasonableness  of  the  general  rate  level  is  whether  the 
roads  are  making  a  fair  return  upon  aggregate  value. 

Now,  I  do  not  understand  that  the  commission  has  ever  accepted 
that  view,  and  yet,  as  I  say,  it  has  been  vigorously  contended  for  by 
counsel.  "^ 

Commissioner  Eastman.  You  will  find  a  concise  statement  of  the 
commission  s  interpretation  of  the  law  on  that  point  in  the  recent 

l^r^  ^^^  ^^^*  ^^^'  ^^^^  ^^^^  ^'  ^*  ^''  ^^^'  ^^^^^^^g  at  page 

The  Chairman.  May  we  have  that  go  in  the  record  just  there? 
Mr.  Hoch.  I  will  be  glad  to  have  it  go  in  the  record. 
Commissioner  Eastman.  That  is  from  pages  560  to  566. 
(The  matter  above  referred  to  is  printed  in  the  record  as  follows:) 

THE  QUESTION   OF   LAW 

Before  Indicating  the  nature  of  the  opposition,  it  will  be  weU  to  consider 
the  contentions  of  the  carriers  with  respect  to  the  law.  Technically,  the  appli- 
cation is  under  section  6  of  the  interstate  commerce  act  for  authority  to  depart 
from  our  ordinary  rules  governing  tariff  publication,  coupled  with  a  request 
that  we  now  reach  the  conclusion,  after  investigation,  that  if  the  contemplated 
tariffs  are  filed,  they  will  not  be  suspended.  Fundamentally,  however  the 
carriers  rely  upon  the  provisions  of  section  15a  (2)  reading  as  follows*     ' 

(2)  In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates  the 
commission  shall  initiate,  modify,  establish  or  adjust  such  rates  so  that  car- 
riers as  a  whole  (or  as  a  whole  in  each  of  such  rate  groups  or  territories  as 
the  commission  may  from  time  to  time  designate)  will,  under  honest,  efficient 
and  econonjical  management  and  reasonable  expenditures  for  maintenance  of 
way,  structures  and  equipment,  earn  an  aggregate  annual  net  railway  operat- 
ing income  equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the  aggregate 
value  of  the  railway  property  of  such  carriers  held  for  and  used  in  the  service 
of  transportation ;  Provided,  That  the  commission  shall  have  reasonable  lati- 
tude to  modify  or  adjust  any  particular  rate  which  it  mav  find  to  be  unjust 
or  unreasonable,  and  to  prescribe  different  rates  for  different  sections  of  the 
country. 

i.„^^^I^"  ^  ^^^•.  ^^^^'^  antedates  section  15a  but  was  reenacted  in  the  1920 
rlr?  !!?";  ^®3"^res,  among  other  things,  all  charges  made  for  any  service 
i?nifi,^i."  the  transportation  of  property  to  be  just  and  reasonable,  and 
tL?,  ^^^*^  ""^  declares  unlawiul  "every  unjust  and  unreasonable  charge  for 
such  service  or  any  part  thereof." 

Briefly  stated,  it  is  the  position  of  the  carriers  that  section  15a  changes  our 
ioL^'*/''-?'''^^''^*'^  -^"^^  *°^  reasonable  rates  by  introducing  in  the  law  a  new 
standard  for  our  guidance.  It  is  asserted  that  under  the  former  law  a 
o«rr!f  i  fu  ^^™P^ti"v^  srouv  had  no  legal  protection  unless  the  strongest 
carriei   in  the  group  was  in  a  position  successfully  to  assert  confiscation  of 
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its  property.  The  rates  being  competitive,  the  v^eaker  line  had  to  meet  them 
or  go  out  of  the  business.  The  stronger  line  might  not  be  disposed  to  assert 
in  the  courts  its  coustitut  onal  rights.  Even  if  It  were  so  disposed  and 
succeeded  in  the  assertion,  the  increase  it  could  secure  in  the  rates  would  only 
be  that  which  would  bring  its  own  earnings  above  the  line  of  confiscation  of 
its  own  property.  Such  a  measure  of  relief  would  fall  below,  perhaps  much 
below,  the  measure  of  the  constitutional  r  ghts  of  the  weaker  lines.  Prior  to 
1920,  the  argument  is  that  we  had  dealt  with  revenue  considerations  as  a  factor 
in  just  and  reasonable  rates,  but  had  not  solved  the  problem  of  the  treatment 
of  groups  of  railroads  in  such  a  way  as  to  maintain  their  earnings,  their  credit 
and  their  adequacy  as  component  parts  of  a  naticmal  system  of  transportation. 
Sect. on  15a  was  designed  to  remedy  that  failure.  "  In  substance,"  according 
to  the  carriers,  "  the  constitutional  right  of  a  single  carrier  to  a  fair  return 
which  could  not  as  a  practical  matter  be  asserted  was  extended  to  the  groop 
as  a  whole  and  the  commission  was  given  a  mandate  to  render  the  right 
productive." 

Because  of  the  provisions  of  section  15a,  it  is  contended  that  rates,  other- 
wise reasonable,  perforce  become  unreasonably  low  if  the  general  schedule  of 
rates,  of  which  they  are  a  part,  produces  revenues  wliich  in  the  aggregate  fall 
to  attain  the  results  contemplated  by  the  section.  Quoting  fix)m  the  carriers' 
brief,  "  It  is  thus  apparent  that  in  any  case  Involving  the  reasonableness  of 
an  increase  or  decrease  in  the  general  rate  level,  the  revenue  consideration  Is 
paramount  and  controlling."  Quoting  again,  it  is  said  "that  the  use  of  the 
expression  'just  and  reasonable  rates'  In  section  15a  connotes  a  different 
meaning  from  Its  use  elsewhere  and  recognizes  the  paramount  financial  con- 
sideration. It  is  urged  that  the  section  is  superimposed  upon  the  power  to 
prescribe  just  and  reasonable  rates  in  such  a  way  that  if  the  effect  of  the 
exercise  of  that  power  is  to  bring  the  revenues  above  or  below  the  statutory 
level,  adjustments  of  earnings  to  that  level  must  be  made  by  us  through  other 
changes  in  rates.  The  words  "  as  nearly  as  may  be"  in  paragraph  (2),  accord- 
ing to  this  view,  introduce  no  discretionary  factor,  but  merely  cover  the 
mathematical  Impossibility  of  attaining  the  prescribed  standard  precisely. 

In  support  of  this  view  the  can-iers  rely  (•hi<*fly  upon  Dayton-Goose  Creek 
Ry.  V.  U.  S.  (263  U.  S.  456).  Amo{ng  the  statements  in  that  opinion  which  are 
stressed  are  the  following : 

"  The  new  act  seeks  aflBrmatively  to  build  up  a  system  of  railways  prepared 
to  handle  promptly  all  the  interstate  traflSc  of  the  country.  It  alms  to  give  the 
ow^ners  of  the  railways  an  opportunity  to  earn  enough  to  maintain  their 
properties  and  equipment  In  such  a  state  of  efficiency  tlmt  they  can  carry  well 
this  burden.  To  achieve  this  great  purpose,  It  puts  the  railroad  systems  of  the 
country  more  completely  than  ever  under  the  fostering  guardianship  and  con- 
trol of  the  Commission,  which  is  ♦  *  *  by  a  proper  division  of  joint  rates, 
and  by  fixing  adequate  rates  for  interstate  commerce,  and  in  case  of  discrimina- 
tion, for  intrastate  commerce,  to  secure  a  fair  return  upon  the  properties  of  the 
carriers  engaged  (page  478). 

"  Rates  which  as  a  body  enable  all  the  railroads  necessary  to  do  the  business 
of  a  rate  territory  or  section,  to  enjoy  not  more  than  a  fair  net  operating  In- 
come on  the  aggregate  value  of  their  properties  therein  economically  and  effi- 
ciently operated,  are  reasonable  from  the  standpoint  of  the  Individual  shipper 
In  that  section  (page  480). 

"It  Is  clearly  unsound  to  say  that  the  net  operating  profit  accruing  from  a 
whole  rate  structure  Is  not  relevant  evidence  In  determining  whether  the  sum 
of  the  rates  Is  fair.  The  Investment  Is  made  on  the  faith  of  a  profit.  The  profit 
accrues  from  the  balance  left  after  deducting  expenses  from  the  product  of  the 
rates,  and  the  assumption  Is  that  the  operation  is  economical  and  the  expendi- 
tures are  reasonably  necesary.  If  the  profit  Is  fair,  the  sum  of  the  rates  is 
so.  If  the  profit  Is  excessive,  the  sum  of  the  rates  Is  so.  One  obvlons  way 
to  make  the  sum  of  the  rates  reasonable  so  far  as  the  carrier  is  concerned  is  to 
reduce  its  profit  to  what  is  fair  (page  483). 

Among  pertinent  quotations  from  other  decisions  of  the  Supreme  Court  is  the 
following  from  Wisconsin  R.  R.  Comm.  v.  C,  B.  &  Q.  R.  R.  Co.  (257  U.  S.  563, 
585): 

"  It  is  manifest  from  this  very  condensed  recital  that  the  act  made  a  new 
departure.  Theretofore  the  control  which  Congress  through  the  Interstate 
Commerce  Commission  exercised  was  primarily  for  the  purpose  of  preventing 
Injustice  by  unreasonable  or  discriminatory  rates  against  persons  and  locali- 
ties, and  the  only  provisions  of  the  law  that  Inured  to  the  benefit  of  the  car- 


riers were  the  requirement  that  the  rates  should  be  reasonable  in  the  sense  of 
furnishing  an  adequate  compensation  for  the  particular  service  rendered  and 
the  abolition  of  rebates.  The  new  measure  Imposed  an  affirmative  duty  on  the 
Interstate  Commerce  Commission  to  fix  rates,  and  to  take  other  important  steps 
to  maintain  an  adequate  railway  service  for  the  people  of  the  United  States. 
This  is  expressly  declared  in  section  15a  to  be  one  of  the  purposes  of  the  bill." 

The  carriers  also  stress  a  report  of  the  House  Committee  when  the  transpor- 
tation act,  1920,  came  out  from  the  conference  committee.  In  this  report  it 
was  stated  that  the  House  bill  "continued  the  existing  law  authorizing  the 
Interstate  Commerce  Commission  to  prescribe  just  and  reasonable  rates,"  but 
that  the  Senate  amendment  "  added  to  the  just  and  reasonable  rate  a  require- 
ment that  the  rates  must  be  adequate  to  enable  the  carriers  as  a  whole  to  earn 
a  fair  return  on  the  aggregate  value  of  their  property."  It  was  further  stated 
that  the  "  House  receded  from  its  disagreement  to  these  provisions." 

Up  to  a  certain  point  we  do  not  differ  with  the  carriers'  interpretation  of  the 
law.  We  agree  that  our  duty  with  respect  to  fixing  just  and  reasonable  rates 
was  changed  by  Congress  in  the  act  oi  1920,  through  the  provision  of  a  modified 
standard  for  our  guidance.  We  agree  that  there  was  then  introduced  into  the 
law  a  new  element  of  protection  for  the  carriers  In  the  public  interest,  a  protec- 
tion particularly  of  the  credit  essential  to  the  preservation  of  an  adequate 
national  system  of  transportation.  We  believe  that  it  is  our  duty  under  the 
congressional  mandate  to  exercise  our  powers  In  every  reasonable  and  practica- 
ble way  to  the  promotion  of  that  end.  We  agree,  as  we  did  in  1920,  that  In 
such  a  general  rate  proceeding  as  this.  Involving  primarily  revenue  considera- 
tions, we  can  not  undertake  to  consider  the  justness  and  reasonableness  of 
individual  rates. 

But  there  is  more  than  this  to  be  said,  if  our  full  duty  is  to  be  made  clear. 

K  ^^^^J?^d  ^''^tes  1922  (68  I.  C.  C.  676,  730),  we  said,  in  considering  section 
15a,  *•  Our  function  under  the  law  is  not  that  of  mere  computers  and  can  not 
thus  atrophied."  Assuming  that  the  paramount  purpose  of  that  section  Is 
the  provision  of  adequate  revenue  for  the  carriers,  it  is  the  actual  revenue 
result  of  a  proposed  Increase  In  rates  which  we  must  have  In  mind  and  not 
the  effect  apparent  superficially.  We  understand  that  m  principle  the  carriers 
do  not  dispute  this  proposition,  although  they  may  differ  as  to  how  conclu- 
sions upon  this  point  are  to  be  reached.  Our  own  view  is  that  we  are  not 
justified  in  approving  a  rate  increase  if  we  are  convinced  that  such  increase  will 
not  operate  to  the  revenue  advantage  of  the  carriers. 

On  this  point,  the  following  from  Florida  v.  United  States  (282  U.  S.  194,  214- 
215),  is  pertinent: 

"  In  considering  the  authority  of  the  commission  to  enter  the  state  field  and 
to  change  a  scale  of  intrastate  rates  in  the  Interest  of  the  carrier's  revenue,  the 
question  Is  that  of  the  relation  of  the  rates  to  Income.  The  raising  of  rates 
does  not  necessarily  Increase  revenue.  It  may  In  particular  localities  reduce 
revenue  Instead  of  increasing  It,  by  discouraging  patronage.    ♦    ♦    • 

"  The  commission  made  no  findings  as  to  the  revenue  which  had  been  derived 
by  the  carrier  from  the  traffic  in  question,  or  which  could  reasonably  be  expected 
under  the  Increased  rates,  or  that  the  alteration  of  the  intrastate  rates  would 
produce,  or  was  likely  to  produce,  additional  Income  necessary  to  prevent  an 
undue  burden  upon  the  carrier's  Interstate^ revenues  and  to  maintain  an  ade- 
quate transportation  service." 

Nor  is  this  all.    In  Smyth  v.  Ames  (169  U.  S.  466,  547),  the  court  said: 

"  What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience.  On  the  other  hand,  what  the 
public  is  entitled  to  demand  Is  that  no  more  be  exacted  from  it  for  the  use 
of  a  public  highway  than  the  services  rendered  by  it  are  reasonably  worth." 

This  principle  has  repeatedly  been  affirmed  by  the  Supreme  Court.  It  Is 
stated  In  Corpus  Juris,  volume  10,  page  418,  and  we  think  accurately : 

"The  public  Is  entitled  to  demand  that  no  more  shall  be  exacted  from  it 
than  the  services  rendered  are  reasonably  worth,  and  this  right  takes  prece- 
dence even  over  the  right  of  the  carrier  to  a  fair  return  on  Its  Investment  when 
the  two  rights  can  not  stand  together.  In  consequence,  the  value  of  the  service 
to  the  public  is  an  Important  factor  In  determining  the  reasonableness  of  the 
rates  charged  therefor." 

An  application  of  the  principle  is  found  in  Covington,  etc.,  Turnpike  Co.  v 
Sandford  (164  U.  S.  578,  697),  where  the  court  said : 

"It  Is  alleged  here  that  the  rates  prescribed  are  unreasonable  and  unjust  to 
toe  company  and  its  stockholders.    But  that  involves  an  inquiry  as  to  what 
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is  reasonable  and  just  for  the  public.  If  the  establishment  of  new  lines  of 
transportation  should  cause  a  diminution  of  the  number  of  those  who  need  to 
use  a  turnpike  road,  and,  consequently,  a  diminution  in  the  tolls  collected,  that 
is  not,  in  itself,  a  sufficient  reason  why  the  corporation,  operating  the  road, 
should  be  allowed  to  maintain  rates  that  would  be  unjust  to  those  who  must  or 
do  use  the  property." 

We  do  not  understand  that  Congress,  even  if  it  be  assumed  that  it  could 
lawfully  have  done  so.  attempted  in  section  15a  to  override  or  discard  this 
basic  principle  of  the  law,  or  that  there  is  anything  in  the  decisions  of  the 
Supreme  Court  which  indicates  that  such  a  result  has  been  accomplished.  In 
Wisconsin  R.  R.  Comm.  v.  C.  B.  &  Q.  R.  R.  Co.,  supra,  586.  the  court  said : 

"  Section  15a  confers  no  power  on  the  commission  to  deal  with  the  intrastate 
rates.  What  is  done  under  that  sec^tion  is  to  be  done  by  the  commission  *in 
the  exercise  of  its  powers  to  prescribe  just  and  reasonable  rates,*  1.  e.,  powers 
derived  from  previous  amendments  to  the  Interstate  commerce  act,     ♦     ♦     ♦." 

In  the  Dayton-Goose  Creek  case,  the  question  at  issue  was  the  validity  of 
the  recapture  clause,  and  the  court  was  not  called  upon  to  define  or  consider  all 
the  factors  which  affect  the  determination  of  reasonable  rates.  It  did  say  that 
an  individual  shipper,  because  of  his  interest  in  the  maintenance  of  "  all  the 
railroads  necessary  to  do  the  business  of  a  rate  territory,"  conld  not  complain  of 
a  general  level  of  rates  higher  than  would  have  been  reasonable  considering  the 
service  rendered  him  alone.  We  agree  with  the  carriers  that  prior  to  section 
15a  the  revenue  needs  which  we  were  bound  to  consider  were  those  of  individ- 
ual carriers,  although  as  a  practical  matter  we  have  long  con.iidered  all  com- 
peting lines  and  not  merely  that  line  which  can  handle  the  business  cheapest 
in  determining  the  reasonableness  of  rates.  Receivers  and  Shippers  Asso.  v. 
C,  N.  O.  &  T.  P.  Ry.  Co.,  (18  I.  C.  C.  440).  Thereafter  the  standard  was  changed 
by  Congress  so  that  now  we  are  bound  to  consider  instead  the  revenue  needs  of 
the  carriers  in  the  aggregate  or  by  groups,  and  such  needs  were  brought  into 
the  foreground  and  emphasized.  In  every  reasonable  and  practicable  way  we 
must  recognize  those  needs  and  protect  the  general  credit  of  the  carriers.  The 
direction  to  maintain  an  adequate  system  of  transportation  was  re-afl3rmed  by 
Congress  in  the  Hoch-Smith  Resolution  in  1925,  U.  S.  Code,  T.  49,  sec.  55. 

But  section  15a  has  not,  in  our  opinion,  made  revenue  needs  the  "  paramount 
and  controlling"  factor  in  the  determination  of  a  reasonable  general  level  of 
rates.  Factors  which  theretofore  were  relevant  and  entitled  to  consideration, 
notwithstanding  the  revenue  needs  of  individual  carriers,  are  still  relevant 
and  entitled  to  consideration,  notwithstanding  the  revenue  needs  of  the  carriers 
in  the  aggregate  or  by  groups.    Among  those  other  factores  are  the  following : 

1.  The  value  of  the  service  to  the  shipper. — The  relation  of  the  general  level 
of  freight  rates  to  the  general  level  of  commodity  prices  is  a  factor  which  can 
not  be  disregarded,  particularly  in  a  time  of  general  financial  prostration. 
Stated  in  another  way,  it  means  consideration  of  what  the  traffic  can  reason- 
ably be  made  to  bear.  As  the  Supreme  Court  recently  said  in  Ann  Arbor  R. 
Co.  V.  United  States,  (281  U.  S.  658,  660),  in  speaking  of  certain  words  in  the 
Hoch-Smith  resolution: 

"  If  they  mean  no  more  than  that  the  depressed  condition  of  the  Industry  is 
to  be  given  such  consideration  as  may  be  reasonable  considering  tlie  nature 
and  cost  of  the  transportation  servfce  and  tlie  need  for  maintaining  an  adequate 
transportation  service,  they  work  no  change  in  the  existing  law." 

This  resolution  became  law  subsequent  to  the  enactmept  of  section  15a. 

2.  The  volume  of  business  carried  on  by  the  carriers  and  its  relation  to  what 
may  be  deemed  normal.— Aa  we  said  in  Reduced  Rates,  1922,  supra,  680 : 

"  The  operation  of  economic  forces  which  have  prevented,  or  which  may  here- 
after prevent,  carriers  from  earning  a  fair  return  under  the  adjustment  pre- 
vailing does  not  constitute  a  bar  to  determination  of  what  a  fair  return  should 
be.  By  the  qualifying  words  '  as  nearly  as  may  be,'  Congress  recognized  that 
conditions  during  certain  periods  might  prevent  such  realization  uniler  anv 
adjustment  of  rates. 

"  Section  15a,  reasonably  construed,  contemplates  the  determination  of  a 
return  which  the  carriers,  collectively  or  in  rate  groups,  may  attain  over  a 
period  of  time  under  rates  adjusted  from  time  to  time  with  that  object  in 
view.  The  phrase  *  from  time  to  time '  does  not  mean  that  we  should  adjust 
and  readjust  rates  to  meet  business  fluctuations." 

It  is  only  necessary  to  have  in  mind  the  incongruous  results  which  would 
follow  an  attempt  to  adjust  rates  so  that  a  stable  rate  of  return  would  be 
realized,  notwithstanding  general  business  conditions  and  the  rise  and  fall  of 


traffic  in  consonance  therewith,  to  realize  the  unreasonableness  and  impracti- 
cability of  any  such  policy.  In  part  this  is  recognized  by  the  carriers  in  this 
very  application. 

3.  The  return  realized  from  the  freight  service  alone  as  distinguished  from 
other  forms  of  service  rendered  by  the  carrier.— 1^ or.  Pac.  Ry.  v.  North  Da- 
kota (236  U.  S.  585)  and  Norf.  &  West.  Ry.  v.  West  Virginia  (236  U.  S.  605). 
It  is  not  our  view  that  these  cases  prevent  the  imposition  of  a  burden  upon  one 
form  of  service  to  compensate  for  an  inevitable  deficiency  in  earnings  of  an- 
other form  of  service  perfoi-med  by  the  same  carrier,  Revenues  in  Western 
District  (113  I.  C.  C.  3,  22-23).  However,  the  earnings  of  the  particular  serv- 
ice in  question  are  entitled  to  consideration  in  the  fixing  of  reasonable  rates. 

For  the  moment  we  express  no  opinion  as  to  the  weight  to  be  given  these 
particular  factors  in  the  present  proceeding.  That  will  be  considered  later. 
But  that  they  are  relevant  and  material  factors  which  must  be  given  consider- 
ation we  are  persuaded.  We  are  here  speaking  of  the  general  level  of  rates, 
as  applied  to  all  traffic,  or  particular  forms  of  traffic,  and  not  of  individual 
rates. 

Mr.  HocH.  I  know  of  one  major  rate  case  where  it  was  contended 
that  all  that  was  needed  to  be  shown  on  the  part  of  the  railroads  was 
that  thev  were  not  in  fact  earning  a  fair  return  upon  aggregate  value 
and  if  that  showing  were  made  it  became,  ipso  facto,  the  duty  of  the 
commission  to  provide  such  rates,  whether  raising  them  or  lowering 
them,  which  in  the  opinion  of  the  commission  would  provide  a  fair 
return  upon  aggregate  value. 

Commissioner  Eastman.  I  do  not  recall  where  that  was  done, 
except  in  the  recent  15  per  cent  case,  but  I  think  that  what  you  say 
comes  close  to  the  contention  of  the  carriers  there. 

Mr.  HocH.  I  think  the  contention  was  also  made  by  prominent 
counsel  of  a  great  railroad  in  the  western  grain  case. 

Now,  at  least,  that  provision  in  the  law  relating  to  aggregate 
value  has  provided  a  very  great  argument  at  least  for  those  who  seek 
to  have  the  commission  disregard  all  other  elements  for  consideration 
in  determining  the  justness  or  reasonableness  of  rates  and,  in  my 
view,  entirely  disregard  the  essential  elements  of  general  economic 
conditions  as  to  justness  and  reasonableness  of  rates  not  only  to 
railroads,  but  also  to  shippers  and  to  the  public  generally. 

Now,  in  H.  R.  7116,  it  is  proposed  to  direct  the  attention  of  the 
commission  specially  to  something  of  the  same  thing  as  was  done  in 
section  15a,  instead  of  directing  the  commission  to  provide  a  fair 
return  upon  aggregate  value,  the  commission  is  directed  to  find  what 
is  called  in  the  bill,  H.  R.  7116,  as  a  rate  base,  and  then  the  commis- 
sion is  directed,  as  near  as  it  can  under  the  certain  conditions,  to  pro- 
vide a  fair  return  upon  that  rate  base. 

In  this  connection,  though  it  is  not  the  major  part  of  my  line  of 
inquiry,  I  note  that  in  that  provision  in  H.  R.  7116,  on  page  5,  the 
commission  is  not  directed  to  give  consideration  to  certain  factors 
directly  in  passing  upon  the  question  of  whether  the  rates  are  just 
and  reasonable,  but  is  directed  to  give  consideration  to  those  factors 
in  determining  what  percentage,  quoting  now  from  line  12  to  line 
14,  on  page  5 : 

What  percentage  of  the  aggregate  of  the  contemporaneous  rate  bases  of  the 
operating  carriers  constitutes  a  fair  return  thereon. 

That  is  to  say,  the  first  question  after  they  have  found  these  rate 
bases  for  the  various  roads,  either  individually  or  in  groups,  the  com- 
mission considers  then  what  would  be  a  fair  return  upon  those  rate 
bases,  and  in  determining  that  question,  namely,  what  is  a  fair 
return,  whether  it  should  be  5  per  cent,  5%  per  cent,  6  per  cent,  or 
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some  other  per  cent,  in  determining  what  should  be  a  fair  return, 
it  should  give  consideration  to  these  certain  factors  set  out  in  the 
proposal. 

Now,  in  H.  R.  7117,  there  is  an  entire  abandonment  of  the  proposal 
to  direct  the  commission  in  the  main,  in  fixing  rates,  to  provide  return 
upon  value  or  upon  the  rate  bases,  and  the  commission  is  simply 
directed  to  take  into  consideration  particularly  certain  factors  in 
determining  whether  rates  are  just  and  reasonable. 

Now,  the  question  that  I  have  in  my  mind  is  whether  either  under 
H.R.  7116  or  H.R.  7117,  shippers  would  not  be  confronted  with  the 
same  sort  of  argument  they  have  had  to  meet  under  section  15a,  the 
contention  that  the  commission  must  simply  determine  what  rates 
would  bring  a  fair  return,  and  maintain  the  credits  of  the  railroads, 
whether  having  set  out  certain  factors,  and  those  alone.  Congress 
did  not  intend  that  the  commission  should  virtually  take  into  con- 
sideration no  other  factors  in  determining  whether  rates  are  just 
and  reasonable. 

Do  you  not  think,  Mr.  Commissioner,  when  we  set  out  any  factors 
as  a  guide  to  the  commission  in  the  determination  of  whether  rates 
are  just  and  reasonable  we  ought  to  be  very  careful  to  include  all 
legitimate  factors  that  the  commission  should  take  into  consideration 
in  passing  upon  that  question? 

Commissioner  Eastman.  I  do  not  think  that  the  Congress  should 
endeavor  to  specify  all,  exclusive  of  everything  else,  because  that 
is  very  difficult.  It  would  take  a  good  deal  of  wisdom  to  say  what 
are  the  only  factors  that  should  be  taken  into  consideration.  I  think 
that  the  addition  of  the  words,  "  among  other  things,"  is  always 
desirable. 

Mr.  HocH.  I  agree  with  that  last  statement.  The  query  in  my 
mind  is  whether  having  included  all  other  considerations  simply 
in  the  words  "  among  other  things,"  it  will  not  be  held  that  Congress 
has  minimized  the  weight  that  3iall  be  given  to  all  of  those  things. 
Would  it  not  be  better  to  go  back  to  the  old  rule  of  just  and  reason- 
able rates,  leaving  to  the  commission  to  decide  what  factors  should 
be  taken  into  consideration  and  what  weight  should  be  given  to 
them,  rather  than  to  open  up  the  question  of  undue  emphasis  by 
some  one  upon  the  particular  facts  which  the  law  calls  attention  to^ 

Commissioner  Eastman.  You  can  not,  of  course,  prevent  various 
parties  from  contending  anything,  but  while  that  argument  you  speak 
of  has  been  advanced  before  the  commission,  I  know  of  no  case  where 
the  commission  has  accepted  it,  and  it  was  not  accepted  in  the  recent 
advanced  rate  case.  I  do  not  think  there  is  any  more  danger  that 
such  argument  would  be  raised  in  connection  with  this  new  law  than 
in  connection  with  the  law  which  is  now  on  the  books.  Now,  from 
my  own  point  of  view,  I  do  think  it  is  desirable  to  emphasize 
these  particular  factors,  particularly  in  the  pi-esent  condition  of  the 
railroads.  That  is  a  very  important  thing  which  has  got  to  be  con- 
sidered in  connection  with  public  regulation,  the  desirability  of 
maintaining,  or  rather  restoring  and  maintaining,  the  credit  of  the 
railroads. 

Mr.  HocH.  Isn't  it  extremely  important  to  the  public  generally 
and  the  shipper^  to  take  into  consideration  the  general  economic 
conditions  existing  in  passing  upon  the  justness  and  reasonableness 
of  rates? 


Commissioner  Eastman.  I  think  it  is. 

Mr.  HocH.  Why  should  you  not  call  attention  to  that  in  the  law  If 

Commissioner  Eastman.  I  think  it  is  called  to  attention  in  the 
sentence  below.  Perhaps  you  could  change  that  sentence  and  bring 
it  out  more  clearly,  but  the  sentence  which  begins  in  line  21, 
page  2 

Mr.  HocH.  That  is  H.  R.  7117? 

Commissioner  Eastman.  That  is  7117 — 

the  fact  that  revenues  faU  with  deireasing  traffic  in  times  of  economic  de- 
pression or  rise  with  increasing:  traffic  in  times  of  economic  prosperity  shall 
not  necessarily  be  regarded  as  a  reason  for  increasing  or  reducing  rates,  as  the 
case  may  be ; 

and  it  goes  on  to  say — 

but  it  is  hereby  declared  the  duty  of  the  commission,  in  the  exercise  of  its 
sound  discretion,  to  maintain  as  far  as  possible  the  general  level  of  rates  which, 
over  a  reasonable  period  of  years,  will  produce  revenue  consistent  with  the 
standard  above  set  forth. 

Now,  some  think  that  the  traffic  of  railroads  will  never  get  back  to 
its  former  basis.  I  do  not  know  whether  that  is  so  or  not.  I  do  not 
believe  it  is  so,  but  if  it  is,  that  will  present  a  serious  question  as  to 
what  should  be  done  then. 

Mr.  HocH.  I  do  not  wish  to  make  a  statement  in  the  form  of  argu- 
ment, and  I  am  not  going  to  take  the  time  to  go  into  that  particular 
language,  although  I  think  there  is  room  for  some  consideration  of 
change  to  carry  out  that  idea. 

Commissioner  Eastman.  We  do  not  think  that  we  have  got  it 
perfect,  Mr.  Hoch.  We  did  the  best  that  we  could,  but  I  have  no 
doubt  that  you  can  find  ways  by  which  it  can  be  improved. 

Mr.  Hoch.  I  do  know,  Mr.  Commissioner,  that  interpretation  of 
16a  to  which  I  have  referred  has  been  considered  by  the  shippers  of 
the  country  as  a  very  great  obstacle  to  the  presentation  of  their  cases 
before  the  commission. 

Now,  in  order  to  shorten  this  a  little,  in  H.  R.  7116,  you  propose 
this  plan,  by  the  rate  base  formula,  as  you  call  it.  If  that  pro- 
vision were  enacted  into  law,  would  it  not  be  open  to  many  of  the 
same  objections  from  an  administrative  standpoint,  at  least,  that 
now  exist  as  to  the  provisions  for  providing  a  fair  return  upon 
aggregate  values? 

Commisioner  Eastman.  Of  course,  all  of  the  valuation  difficulties 
which  occur  in  connection  with  recapture  would  be  eliminated.  We 
now  have  to  determine  an  individual  value  for  every  road  subject  to 
recapture,  and  for  each  recapture  period,  and  each  and  every  one 
presents  opportunities  for  litigation.  That  would  not  exist  in  con- 
nection with  the  rate  base  formula  under  H.  R.  7116. 

Furthermore,  we  have  attempted  to  get  the  rate  base  down  to  a 
formula,  where,  after  a  basic  valuation  has  been  determined,  it  can 
be  carried  on  and  brought  up  to  date  simply  by  accounting  methods. 
That  is  the  main  purpose  or  it. 

Mr.  Hoch.  Is  there  agreement  now  between  the  carriers  and  the 
commission  upon  any  primary  valuation  or  basic  valuations  that 
you  can  refer  to  ? 

Conunissioner  Eastman.  No  agreement;  no,  sir. 

Mr.  Hoch.  So  that  question  would  remain  to  be  adjudicated  just  as 
much  as  under  the  present  law? 
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Commissioner  Eastman.  Of  course,  under  this  rate  base  formula 
here,  the  commission  is  not  tied  down  to  it.  It  is  set  up  as  a  ffuide 
and  we  thought  that  guide  would  be  some  protection,  particularly 
to  investors  and  the  railroads  themselves,  but  departure  and  deviation 
from  that  guide  could  not  be  contested  in  court  in  the  same  way  as  a 
deviation  from  the  present  fair  value  formula.  And  so  far  as  con- 
stitutionality is  concerned,  the  only  thing  that  can  be  contested  in 
court,  as  I  understand  it,  is  whether  an  individual  railroad  is  re- 
ceiving a  fair  return  on  the  value  of  its  individual  properties. 

Mr.  HocH.  Well,  on  the  question  of  constitutionalitv,  there  can 
not  be  any  question  come  up  whether  it  is  necessary  tor  Congress 
to  specify  certain  factors  that  the  commission  should  take  into  con- 
sideration in  order  to  make  the  act  constitutional  because  the  old  law 
did  not  do  that  and  w^as,  of  course,  upheld  in  many  cases. 

Commissioner  Eastman.  That  is  correct.  I  was  making  the 
point  that  even  the  fair  value  formula  which  is  in  section  16a  now 
goes  beyond  any  constitutional  requirements. 

Mr.  HocH.  That  is  all,  I  think  now. 

The  Chairman.  Mr.  Commissioner,  right  at  this  point,  I  wish  you 
would  put  in  your  statement  the  section  of  the  bill  suggested  by  the 
commission  with  reference  to  the  return  of  the  recaptured  money 
and  the  disposition  of  that  claim,  so  that  will  be  before  the  com- 
mittee, for  I  am  certain  that  the  committee  will  want  to  consider 
that  in  its  executive  sessions,  and  I  would  like  for  you  right  at  this 
point,  if  you  can,  to  insert  it.  I  think  I  can  furnish  it  to  you  if 
you  do  not  have  it. 

(The  matter  referred  to  is  as  follows :) 

On  and  after  the  effective  date  of  this  act,  all  moneys  wlilbh  were  recoverahle 
by  and  payable  to  the  commission,  under  the  provisions  of  paragraph  (6)  of 
section  15a  of  the  interstate  commerce  act,  as  heretofore  existing,  shall  cease  to 
be  payable  to  and  recoverable  by  the  commission ;  and  all  proceedings  pending 
for  the  recovery  of  any  such  moneys  shall  be  terminated.  Within  60  days 
from  and  after  the  passage  of  this  act  the  commission  shall  liquidate  the  gen- 
eral railroad  contingent  fund  as  then  existing  and  shall  return  to  each  of  the 
carriers  which  have  paid  recaptured  earnings  in  to  said  such  proi>ortiou  of  the 
latter  as  the  amount  paid  in  by  such  carrier,  making  appropriate  allowances 
for  differences  in  dates  of  payment,  bears  to  the  total  amount  of  earnings  recap- 
tured from  all  carriers,  so  that  all  sums  whatsoever  realized  from  such  fund  or 
its  use  shall  be  distributed  to  the  contributing  carriers  in  proportion  to  the 
amount  of  recaptured  earnings  paid  in  by  each  of  them  to  the  general  railroad 
contingent  fund,  after  making  the  allowances  for  differences  in  dates  of  such 
payments.  The  amounts  required  to  be  paid  out  in  such  liquidation  shall  be 
paid  by  the  Secretary  of  the  Treasury  out  of  any  funds  in  the  Treasury  not 
otherwise  appropriated,  on  certificates  of  the  commission. 

Mr.  Mapes.  Mr.  Chairman,  in  that  connection,  may  I  ask  a 
question  ? 

The  Chairman.  Yes,  sir. 

Mr.  Mapes.  Mr.  Commissioner,  is  it  possible  to  make  any  reason- 
able estimate  and  if  so,  will  you  give  it  to  us,  as  to  how  much,  in  your 
judgment,  it  would  cost  to  collect  the  $378,000,000  that  the  commis- 
sion has  estimated  the  railroads  owe  this  recapture  fund  and  how 
long  it  would  take  to  settle  the  question. 

Commissioner  Eastman.  I  certainly  am  not  prepared  to  answer 
that  now  and  I  think  it  would  be  extremely  difficult  to  give  an  esti- 
mate because  of  the  uncertainty  presented  by  litigation.  Just  how 
much  litigation  there  will  be  and  what  time  and  expense  it  will 


require,  I  could  not  say.  I  think  that  probably  our  Bureau  of  Valu- 
ation and  Bureau  of  Accounts  can  give  you  the  length  of  time  that 
they  would  require  to  bring  these  cases  forward  for  a  final  considera- 
tion by  the  comniission,  although  there  is  an  element  of  uncertainty 
there  as  to  the  time  which  might  be  necessary  for  hearings,  but  I 
think  that  such  estimates  could  be  made. 

When  it  comes  to  the  amount  of  time  that  will  be  required  for 
litigation,  why,  that  I  do  not  know. 

Mr.  Mapes.  You  can  not  estimate  the  length  of  time  or  the  cost 
required  to  settle  these  questions  in  the  courts? 

Commissioner  Eastman.  No. 

The  Chairman.  Mr.  Grosser. 

Mr.  Crosser.  Mr.  Commissioner,  Let  me  ask  you  whether  or  not, 
m  your  judgment,  there  is  any  difference  between  what  is  known 
as  a  just  and  reasonable  rate;  a  rate  which  is  nonconfiscatory  merely 
and  a  fair  return,  first  from  the  standpoint  of  law  and  then  from 
the  standpoint  of  practical  administration. 

Commissioner  Eastman.  Well,  I  do  not  think  that  there  is  any 
diffeernce  between  a  fair  rate  and  a  just  and  reasonable  rate. 

Mr.  Crosser.  A  fair  return,  I  meant  to  say. 

Commissioner  Eastman.  But,  I  think  a  just  and  reasonable  rate, 
might,  under  certain  conditions,  be  in  excess  of  a  rate  which  was 
nonconfiscatory,  and  so  far  as  railroad  traffic  is  concerned,  I  think 
that  the  commission  recognizes,  and  I  believe  the  court  has  recog- 
nized, the  fact  that  it  is  just  and  reasonable  to  adjust  rates  with  ref- 
erence, to  some  extent,  to  the  ability  of  the  traffic  to  bear  the  burden 
that  IS  to  say,  to  permit  the  railroads  to  get  more  out  of  certain  traffic 
than  they  get  out  of  other  traffic. 

Mr.  Crosser.  As  a  matter  of  logic— and  I  respect  your  ability  in 
that  line— do  you  think  that  is  a  sound  position  to  take  ? 

Commissioner  Eastman.  Yes,  sir. 

Mr.  Crosser.  And  in  that  connection,  in  the  last  analysis,  is  not 
the  question  of  what  is  nonconfiscatory  determined  very  largely  by 
what  capital  would  earn  in  ordinary  channels  of  trade  or  produc- 
tion and  that  under  regulation  utilities  can  not  be  asked  to  accept 
less  than  the  market  rate  of  interest  earned  by  capital  not  subjected 
to  regulation.  •* 

Commissioner  Eastman.  I  do  not  know  whether  I  understand  that 
question  clearly  or  not.  If  I  understand  it,  my  own  opinion  is  that 
the  court  has  defined  confiscation  so  broadly  and  generously  that 
nonconfiscatory  rates  come  pretty  close  to  being  just  and  reasonable 
rates. 

Mr.  Grosser.  Yes,  I  think  so;  but  I  am  wondering  whether  or  not 
It  does  not  seem  to  you  that  in  this  particular  field  the  courts  fre- 
quently m  support  of  decisions  which  they  feel  in  a  general  way  do 
justice,  set  out  tests,  compliance  with  which  was  not  previously 
considered  necessary.  '^ 

Commissioner  Eastman.  I  do  not  think  that  you  ought  to  ask  me 
to  express  an  opinion  on  that. 

Mr.  Grosser.  Of  course,  the  gentleman  is  right  in  his  attitude. 

1  just  want  to  ask  one  other  question  that  is  not  related  to  what 

we  are  discussing  now;  but  I  have  had  this  inquiry  from  a  lawyer 

n  Cleveland  and  he  seems  to  be  having  some  difficulty  in  gettW 

this  mformation.    Do  you  have  any  record  available  in  the  commit 
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sion  of  the  amounts  that  have  been  turned  in  by  the  railroads  under 
the  recapture  clause? 

Commissioner  Eastman.  Yes;  I  have  that  ripfht  here. 

Mr.  Crosser.  I  mean  for  the  whole  period  of  time;  not  just  the 
last  year  or  two,  but  for  the  whole  period  of  time. 

Commissioner  Eastman.  Yes;  1  have  a  record  of  the  amounts 
which  I  can  give  you.    I  put  the  total  amount  in  the  record. 

Mr.  Grosser.  Maybe  I  was  not  here  when  you  gave  that. 

Mr.  Huddleston.  There  is  a  question  that  I  want  to  ask  with  ref- 
erence to  the  fair  return  proposed  by  this  bill.  It  is  my  recollection 
of  the  decision  of  the  Supreme  Court  in  the  Baltimore  Street  Car  case 
about  two  years  ago,  that  the  court  proceeded  to  find  what  the  earn- 
ings of  the  carrier  would  be  under  the  prescribed  rate  and  then  to 
hold  that,  because  that  earning  would  not  reach  a  certain  percentage 
which  they  stated,  the  order  was  confiscatory.  If  I  am  correct  in  my 
recollection,  it  would  seem  that  any  earning  less  than  a  fair  return 
is  confiscatory. 

Commissioner  Eastman.  Well,  I  think  that  the  court  in  the 
Baltimore  Street  Railway  case  went  very  far  in  defining  fair  return, 
I  think  further  than  in  any  other  case,  and  I  think  further  than  they 
will  themselves  go  again.  That  is  just  my  opinion  about  it,  but  they 
said: 

Sound  business  management  requires  that  after  paying  all  expenses  of  opera- 
tion, setting  aside  the  necessary  sums  for  depreciation,  payment  of  Interest 
an<l  reasonable  dividends,  there  should  still  remain  something  to  be  passed  to 
the  surplus  account  and  a  rate  of  return  which  does  not  admit  of  that  being 
done  is  not  sufficient  to  assure  confidence  in  the  financial  soundness  of  the 
utility  to  maintain  its  credit  and  enable  it  to  raise  money  necessary  for  the 
proper  discharge  of  its  public  duties.  In  this  view  of  the  matter,  a  return 
of  6.26  per  cent  Is  clearly  inadequate.  In  the  light  of  recent  decisions  of  this 
court  and  other  Federal  decisions,  it  is  not  certain  that  rates  securing  a  return 
of  7^^  per  cent  or  even  8  per  cent  on  the  value  of  the  property  would  not  be 
necessary  to  avoid  confiscation. 

Mr.  HuDDLESTON.  So  that  fair  return  is  necessary  in  order  not  to 
be  confiscatory,  it  would  seem  from  that  statement. 

The  Chairman.  Mr.  Burtness  desires  to  ask  some  questions. 

Mr.  BuRTNESS.  In  the  event  this  committee  decides  to  adopt  the 
formula,  or  some  formula,  and  we  take  up  H.  R.  7116  as  our  basis  for 
that  purpose,  I  would  like  to  call  your  attention  to  the  language  in 
line  23  on  page  2,  which  strikes  me,  at  least,  as  being  very  unfor- 
tunate.   Beginning  with  line  16,  without  reading  all  of  it : 

'*  In  order  to  provide  a  basis  for  the  administration  of  the  pro- 
visions of  this  section  which  will  be  stable,"  and  so  forth,  and  which 
will  "enable  and  induce  the  carriers  to  supply  the  transportation 
needs  of  the  country  without  undue  imposition  upon  the  public 
served,  the  commission  shall,  from  time  to  time  and  as  often  as  may 
be  necessary,  determine  a  rate  base  for  each  operating  carrier  as  of 
any  given  date,  in  the  following  manner." 

J^ow,  it  strikes  me  that  the  Congress  or  any  other  one  responsible 
for  this  bill  in  any  way  would  not  stand  in  very  good  public  grac«  if 
they  wrote  a  law  upon  the  statute  books  which  contemplated,  or  which 
in  its  words  at  least  seemed  to  admit,  that  there  must  be  some  "  impo- 
sition "  upon  the  public  in  the  fixing  of  rates  and  simply  attempts  to 
prevent  an  "  imposition  "  which  would  be  "  undue."  I  believe  that 
language  should  be  changed.    I  do  not  pretend  to  suggest  the  exact 
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change  but  just  to  indicate  my  general  view  it  seems  to  me  it  would 
be  much  better  if  it  should  read— 

^^  Enable  and  induce  the  carriers  to  supply  the  transportation  needs 
of  the  country",  then  strike  out  ^^  without  undue  iinposition  "  and 
insert  m  lieu  thereof  something  like  this— 

*^In  a  manner  fair  and  just  to  the  public  service." 

burely  that  must  be  what  was  contemplated. 

Commissioner  Eastman.  Well,  I  think  I  was  guilty  of  "undue 
imposition  and  I  think  your  suggestion  is  a  good  one.  I  think 
that  that  can  be  improved. 

Mr.  BURTNE.S.S.  Wien  ^ou  revise  your  remarks  in  aaswer  to  this 
mi*hrbe^Wtte'^  ^°"  '"'^''*  ^'^'^  ^"^^  language  which  you  think 

Commissioner  Eastman.  I  will  be  glad  to  try  and  do  that. 

(Ihe  suggestion  made  by  Mr.  Eastman  is  that  the  words  "  without 
UJidue  imposition  ui>on  the  public  served  "  be  changed  to  read  «  with- 
out undue  and  unfair  charges  upon  the  public  served  ".) 

io™»r™/*'-  \a^^^^  f  '=*''.  «**  *'"■*'"?*'  ^^''^^  the  hour  of  ad- 
jouroment.    I  would  like  to  refer  to  another  matter. 

«„r.nf;*;'^^'?  V;  .¥"■•  ^"rtness  just  a  moment.  I  will  state  to  the 
committee  that  at  the  request  of  one  of  our  members,  I  would  like 
tZ  ^,'j^«°"J'nittee  to  remain  in  executive  session  after  we  adjourn 
lor  lust  a  few  minutes.  ■* 

Mr.  BuKTNEss.  I  want  to  refer  to  the  three  clauses  in  the  second 
paragraph  of  section  15a  as  proposed  to  be  amended  by  7117.    Now 

^«n  J?«n  ?T  ***T  "^V^^^  t^  '^"^  *«  '"«  that  the  substance  of 
clause  1  and  clause  2,  or  the  substance  of  those  two  clauses  is  in  fact 
included  ,n  clause  3.  That  is  on  page  2.  It  seems  to  m^  that  if 
,T«now"''f  ''*""*  1'"-*'^*  paragraph  will  read,  "in  the  exei;ise  of 
rivm  oJ^r'^  ^""^  '"'''  '^T"'''*'^  ^*t««'  the  commission  shall 
^tlfh»n^^f*'"''*'"!'u "'""'?.?•  "'*•'»*'■  things"  and  slip  down  to  3, 
to  the  necessity  m  the  public  interest,  that  the  carriers  fumisli 
transportation  service  at  the  lowest  rates  consistent  with  adZate 

ofihe  ic  »  ""^""^  ""**  P"*^'**'"^  ^'"'  *•*"  transportations 

Now,  does  not  adequate  service,  and  does  not  a  provision  for  the 

transportation  needs  of  the  country,  in  fact,  include  clause  1?     The 

nSs  h^t  nftn"*^  P.1f *  r  '*  "^'SJ^*  ^  ^^^  P^pective  transportation 
needs,  but,  of  course,  the  transportation  needs  of  the  country  are  both 

present  and  prospective  it  seems  to  me,  and  does  it  not  alJoTnch^de 

without  giving  anv  specific  emphasis  to  it,  but  actuaUy  include  under 

the  decisions  of  the  court  ancf  under  the  practice  of  the  Interstate 

Commerce  Commission,  what  is  included  in  clause  2  a  need  for  t!^ 

maintenance  of  a  sufficient  credit.    To  meet  and  provide  in  a  suffi 

cient  way  for  the  transportation  need-in  other  words   whether  or 

?a^tot"rrepeSoi  '"^  "°*  ''^'''  "^'"^^  ^^P^^^-  ^^^^'^ 

.nd°^''^'T'"-.^^.'T*''-  "^*"'  ^  think  there  is  redundancy  there, 
and  you  can  boil  it  down  to  a  simpler  statement.  It  is  simply  a 
question  of  what  you  want  to  emphasize.  ^^ 

Mr.  BtjRTNESs.  Yes. 

Commissioner  Eastman.  Now,  those  clauses  do  emphasize  the 
matter  of  credit.    It  seems  to  me  that  is  desirable,  but  if  Congress 
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does  not  want  to  do  that,  it  is  not  necessary  to  include  those  pro 
visions.     You  can  make  it  simple  as  you  suggest. 

Mr.  BuRTNESs.  Personally,  1  have  no  objection  to  any  language 
that  will  take  care  of  the  reasonable  needs  of  the  railroads  from 
their  point  of  view,  but  I  also  am  interested  in  the  shippers'  angle 
of  it  and  if  certain  features  that  the  carriers  might  be  more  directly 
interested  in  are  mentioned  two  or  three  times,  I  think  it  good  legis- 
lation to  also  emphasize  similarly  those  matters  in  which  the  shippers 
are  especially  interested,  but  in  my  view  it  is  better  to  adopt  general 
language  where  any  one  factor  is  not  emphasized  any  more  than 
any  other  factor. 

The  Chairman.  Mr.  Commissioner,  I  have  quite  a  number  of  ques- 
tions that  I  would  like  to  ask  you  in  order  to  summarize  the  position 
of  the  Interstate  Commerce  Commission,  but  I  will  not  try  to  go 
into  that  now,  and  I  feel  certain  when  we  have  heard  the  other  wit- 
nesses, we  will  want  you  to  come  back  and  I  will  reserve  those  ques- 
tions ;  and  I  am  sure  the  other  members  of  the  committee  have  some 
other  questions  and  they  will  also  reserve  them  until  that  time. 

Now,  to-morrow,  we  will  hear  Mr.  Fulbright,  who  has  been  waiting 
these  three  days. 

We  are  very  much  obliged  to  you,  Mr.  Commissioner,  for  your  very 
informative  statement  and  the  time  that  you  have  given  the 
committee. 

The  committee  will  now  stand  adjourned  until  10  o'clock  to- 
morrow morning. 

(Thereupon,  at  11.47  o'clock  a.  m.,  the  committee  adjourned  until 
10  o'clock  the  following  morning,  Friday,  January  22,  1932.) 
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FRIDAY,  JANTJA&Y  22,  1932 

House  or  Representatives,  Committee  on  Interstate  and  Foreign- 
Commerce 

Wdshington^  D,  C, 

(The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Ravburn 
chairman,  presiding.)  ' 

The  Chairman.  The  committee  will  come  to  order. 

STATEMEin:   OF  E.   C.  FULBEIGHT,   CHAIEIIAN  LEGISLATIVE 
COMMITTEE,  THE  NATIONAL  INDUSTRIAL  TEAFFIO  LEAGUE 

The  Chairman.  Mr.  Fulbright,  you  may  proceed. 

Mr.  Fulbright.  Mr.  Chairman  and  gentlemen  of  the  committee: 
My  name  is  R.  C.  Fulbright.  I  reside  at  Houston,  Tex.  I  appear 
here  as  chairman  of  the  legislative  committee  of  the  National  Indus- 
trial Traffic  League.  I  am,  by  profession,  an  attorney,  and  have 
practiced  for  some  23  years  before  the  Interstate  Commerce  Com- 
mission. Approximately  the  first  10  years  was  in  the  representation 
of  railroads  in  the  Southwest.  For  the  last  thirteen  and  a  half 
years  I  have  represented  only  shippers'  interests  in  practicing  before 
that  body  and  in  the  courts,  with  one  or  two  exceptions  where  there 
were  combinations  of  shippers  and  carriers  working  together 

I  am  vice  president  of  the  Houston  Compress  Co.  at  Houston, 
lex.,  which  ships  and  receives  some  20,000  cars  of  freight 
per  year  and  it  is  in  that  official  capacity  that  I  am  a  member  of 
the  National  Industrial  Traffic  League. 

I  have  been  chairman  of  the  legislative  committee  of  the  National 
Industrial  Traffic  League  since  November,  1921.  Prior  to  that  time 
1  was  chairman  of  a  similar  committee  for  the  Texas  Industrial 
1  rathe  League,  and  also  for  the  Southwestern  Industrial  Traffic 
League.  I  am  still  a  member  of  the  legislative  committees  of  those 
two  organizations,  which  are  shippers*  organizations  in  the  South- 
west, and  m  speaking  here,  I  shall  speak  for  them  as  well  as  for  the 
national  organization. 

The  Cbl^irman.  Mr.  Fulbright,  I  must,  as  I  explained  to  you, 
appear  before  another  committee  just  at  this  minute.  Mr.  Corning 
will  preside.  ^ 

Mr.  Fulbright.  It  having  been  some  time  since  a  representative 
ot  the  National  Industrial  Traffic  League  has  appeared  before  your 
committee,  I  think  it  well  that  the  record  here  show  something  about 
What  this  organization  is. 
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It  IS  the  only  national  organization  of  shippers.  Its  membership 
is  made  up  of  representatives  of  private  industries  and  trade  associa- 
tions, interested  in  shipping.  It  includes  in  its  membership  the 
traffic  managers  of  practically  all  of  the  chambers  of  commerce  of 
the  various  cities  of  the  country,  and  of  the  various  trade  associa- 
tions that  are  organizations  of  shipi)ers. 

Directly,  and  indirectly,  it  represents  several  hundred  thousands  of 
shippers.  It  has  no  railroad  membership.  To  be  eligible  as  a  mem- 
ber, one  must  be  a  representative  of  some  concern  interested  in 
shipping. 

We  approach  the  subject  of  transportation  from  the  standpoint  of 
the  shipper  and  the  public,  because  our  members  pay  the  freight 
or  they  are  interested  in  the  person  who  does  pay  the  freight,  and 
in  seeing  that  commerce  moves  freely. 

Nearly  all  chambers  of  commerce  maintain  traffic  departments  to 
serve  the  shippers  in  their  localities^  It  is  the  heads  of  these  depart- 
ments who  are  carried  as  members  of  the  organization,  so  they  speak 
for  their  own  organizations.  They  are  the  men  who  have  spent  their 
lives  in  the  study  of  traffic  problems.  It  is  their  business.  The  tech- 
nique  of  it,  the  peculiarities  of  it,  are  their  problems. 

Of  course,  primarily  we  are  interested  in  obtaining  reasonable,  non- 
discriminatory rates  at  the  lowest  possible  cost,  and  efficient  railway 
service. 

It  has  been  in  existence  more  than  25  years  and  it  is  recognized  as 
being  a  body  which  deals  with  national  questions.  In  many  ques- 
tions relating  to  railroad  traffic  we  deal  with  the  railroads  of  the 
country  as  a  whole.  For  example,  we  have  helped  to  bring  about  the 
national  code  of  demurrage  rules.  When  there  is  any  change  con- 
templated in  those  rules,  it  is  handled  by  our  organization  with  the 
railroads,  as  we  speak  for  the  shippers. 

For  many  years  it  has  maintained  a  standing  committee  on  trans- 
portation legislation.  It  is  the  duty  of  that  committee  to  keep  its 
members  advised  as  to  all  developments  that  may  be  of  interest  to 
them  or  that  may  affect  transportation  or  regulation. 

The  league  takes  action  on  policies  relating  to  regulation  by  first 
having  recommendations  made  by  this  legislative  committee.  They 
are  in  turn  submitted  to  an  executive  committee,  made  up  of  some  50 
members  representing  every  section  of  the  country,  and  that  recom- 
mendation in  turn  is  passed  upon  by  the  membership  at  general 
membership  meetings  after  it  has  previously  been  circulated  to  all 
members.  In  that  way,  we  endeavor  to  get  as  thorough  considera- 
tion as  we  can,  and  the  viewpoint,  as  far  as  we  can,  of  the  public  in 
respect  to  these  matters. 

In  speaking  for  the  league,  we  also  have  it  understood  that  if  any 
member  has  a  contrary  view,  he  is,  of  course,  at  liberty  to  express 
that  view,  and  would  not  be  bound  by  the  general  statement. 

So  far  as  the  matters  that  I  shall  cover  before  this  committee  are 
concerned,  I  think  the  sentiments  are  unanimous.  At  least,  the  action 
taken  for  the  last  three  or  four  years  has  been  unanimous  action. 

I  hope  you  will  not  consider  it  idle  flattery  if  I  just  take  a  moment 
to  express  the  appreciation  of  the  shippers  of  this  country  for  the 
manner  in  which  this  committee  has,  for  many  years,  approached 
these  problems.     You  have  considered  them  as  difficult  administrative 
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questions.  This  committee  has  never  considered  them  from  any 
standpoint  of  political  policy,  but  rather  as  difficult  questions  of  ad- 
ministration, and  the  proceedings  of  the  last  three  days  well  dem- 
onstrate to  my  mind  the  interest  and  ability  of  this  committee  in  that 
respect.  The  shippers  want  that  character  of  consideration.  We 
desire  to  see  all  questions  relating  to  transportation  to  be  considered 
m  a  nonpartisan  spirit  of  judicial  investigation.  We  have,  at  all 
times,  undertaken  to  advocate  the  appointments  to  the  commission 
with  a  view  to  maintaining  that  character  of  regulation  on  the  part 
of  the  commission  and  the  commission's  record  has  been  very  ffood 
in  that  respect.  j  &    ^ 

1  have  here  a  brief  statement  of  our  position  which  I  wish  to  read  to 
the  committee,  and  the  rest  of  my  discussion  will  be  from  an  outline 
and  not  a  prepared  statement.  I  could  not  very  well  prepare  a  state- 
ment, because  if  I  had  done  so  Mr.  Eastman  would  have  Hven  a 
good  part  of  it  already  and  it  would  be  merely  a  repetition. 

I  he   National  Industrial  Traffic  League  believes  that  Congress 

T  u*.-.'''J''^u^P^*^  *^®  .present  rate  making  rule  of  section  15a 
and  substitute  therefor  a  simple  flexible  rule  which  will  protect  the 
shippers  from  rate  increases  in  times  of  depression  and  will  enable 
the  carriers  to  build  up  a  reserve  in  times  of  prosperity,  and  that 
Congress  should  repeal  the  so-called  recapture  provisions  of  section 
15a  making  such  repeal  retroactive  so  as  to  cancel  the  existing  claims 
and  end  the  tide  of  litigation  incident  thereto.  We  believe  that  the 
nresent  law  is  destructive  of  the  best  interests  of  the  public  and  pro- 
ductive  of  no  good  to  the  carriers.  ^ 

Section  15a  has  proven  a  snare  to  the  shippers  and  a  delusion  to 
the  carriers.  It  is  productive  of  ceaseless  litigation  and  controversy 
and  is  not  only  economically  unsound  as  a  principle  of  rate  making 
but  is  wholly  impracticable  as  has  been  demonstrated  by  its  opera- 
tion. It  has  not  provided  the  assurance  of  a  standard  return  through 
good  times  and  bad  as  the  carriers  expected,  but,  on  the  other  hand, 
has  restricted  their  earnings  in  times  of  prosperity  and  paralyzed 
o^^-'"'  f  ?u '*  '"i  ^'T'  ""^  Repression.  Its  mandate  to  the  commission  to 
adjust  the  rates  from  time  to  time  so  that  the  carriers  may  earn  as 
near  as  may  be  a  standard  return,  hangs  as  a  serious  threat  over 
Shippers  m  depressed  times  when  transportation  charges  are  most 

unnn^r'^KV.  ^^e''  the .  Other  hand,  it  sets  a  definite  limita^on 
upon  the  ability  of  the  carriers  to  build  up  reserves  in  times  of  plenty 
When  the  transportation  charges  are  least  burdensome  to  the  public 
Ihe  railroad  systems  should  be  a  sort  of  balance  wheel  of  prosperity 
and  should  be  m  a  position  to  build  up  and  improve  their  properties 
iX!"^  T^  ""^  ^^^^""^^  business  depression  when  there  is  a  surplus  of 
labor  and  to  conserve  expenditures  during  the  i^k  periods  of  traffic 

reonirTfh  ""'r  i'^T  "  l^^^t  Ple-^if-1'  bSt  the^ect'^of  this  kwTs  to 
require  them  to  do  the  opposite. 

nJLiir^*^*^  important  to  the  public  to  have  a  stable  and  efficient 
national  system  oi  railway  transportation  as  it  is  to  have  the  benefit 
of  reasonable  rates  and  charges.    We  believe  that  the  effects  of  the 

cZSd  "^"irfr'  ^'^^  ^*?  necessary  loss  of  traffic  to  the  railroads, 
combined  with  the  accumulation  of  numerous  huge  claims  against 
the  railroads  on  account  of  operations  for  previou?  years,  undir  the 
criLvI.  "P!["-$'""  "*  the  i^capture  law,  to-day  conftitTt^  the  most 
critical  and  dangerous  situation  the  railroads  of  the  United  sStes 
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have  ever  confronted.  Unless  something  is  done  to  relieve  them 
there  is  little  hope  for  escape  from  numerous  receiverships,  and  a 
general  breakdown  in  the  efficiency  of  transportation  operations. 

Next  to  the  lack  of  business  incident  to  the  depression  the  greatest 
burdens  upon  the  railroads  to-day  are  these  accumulated  Govern- 
ment claims  which  have  operated  to  frighten  the  investors  of  every 
class  away  from  railroad  securities.  Congress  is  diligently  strug- 
gling with  the  problems  of  governmental  action  to  bring  back  nor- 
mal business  activity  and  the  railroads  of  the  country  necessarily 
constitute  a  part  of  this  program. 

There  is  no  doubt  but  what  the  general  public  to-day  would  like 
to  see  Congress  do  something  to  assist  the  railroads  in  their  present 
predicament.  We  do  not  believe  that  this  should  be  done  by  appro- 
priating treasury  funds  for  the  benefit  of  the  railroads  beyond  the 
requirements  of  ordinary  business  prudence  as  may  be  done  in  the 
case  of  industries  generally,  nor  do  we  believe  that  an  additional 
transportation  burden  should  be  saddled  on  the  public  in  the  shape 
of  increased  freight  rates  and  passenger  fares.  But  here  is  one 
thing  that  Congress  can  do  which  will  relieve  the  railroads  from 
hundreds  of  millions  of  dollars  of  claims  hanging  like  a  millstone 
upon  their  credit  to-day,  without  having  to  appropriate  $1  from 
the  Federal  Treasury  and  without  having  to  increase  the  trans- 
portation charges  to  a  single  shipper.  On  the  other  hand,  the  can- 
cellation of  these  claims  and  the  repeal  of  this  recapture  law  will  save 
the  Government  millions  of  dollars  in  appropriations  for  the  Inter- 
state Commerce  Commission  and  will  save  the  railroads  many  more 
millions  of  dollars  in  costs,  fees  and  expenses  of  interminable  liti- 
gation. This  saving  to  the  railroads  is  an  indirect  saving  to  the 
shippers  because  whatever  they  expend  in  the  conduct  of  their  busi- 
ness becomes,  and  properly  so,  a  part  of  their  expense  deduction 
thereby  making  it  necessary  to  increase  the  transportation  bill  for 
the  country  in  order  to  provide  a  net  return  to  the  carriers. 

The  foregoing  statement  of  position  is  very  broad,  and,  unless  it 
is  explained  in  detail,  portions  thereof  may  be  misunderstootl  or 
misconstrued.  For  example,  it  is  not  intended  by  this  statement  to 
imply  that  the  railroads  are  insolvent,  for  the  fact  is  many  of  them 
have  large  book  surpluses  today.  Nor  is  it  intended  by  this  state- 
ment to  indicate  that  we  believe  Congress  should  pass  a  law  directing 
the  commission  to  raise  the  level  of  freight  rates  as  soon  as  business 
recovery  is  had.  It  must  be  considered  in  the  light  of  the  league's 
investigation  of  the  workings  of  Section  15a  for  the  past  twelve 
years. 

Now,  it  is  impossible  for  me  to  overestimate  the  importance  of  this 
investigation. 

The  amounts  of  money  involved,  directly  and  indirectly,  in  what 
you  are  doing  now  becomes  staggering  totals  when  you  contemplate 
them.  The  maintenance  of  transportation  service  to  the  people  of 
this  country  is  fundamental.  It  is  necessary  to  the  continuance  of 
our  every-<lay  necessities  of  life,  necessary  to  our  comfort,  as  this 
committee  realizes,  and  I  shall  not  undertake  to  present  that,  but  it 
does  warrant  this  committee  in  giving  detailed  and  careful  consider- 
ation to  every  angle  of  this  question  oefore  you. 

I  hope  I  shall  not  be  tedious  in  what  I  shall  say  to  you,  because^ 
after  all,  I  have  found  that  this  committee  in  the  past  has  always 


taken  the  time  to  carefully  go  into  every  angle  of  the  questions  that 
are  presented  to  it,  and  if  I  get  too  far  afield  at  any  time  I  hope  the 
chairman  will  call  me  back. 

I  want  first  to  review  historically,  as  briefly  as  possible,  the  study 
and  eiforts  of  the  National  Industrial  Traffic  League  with  respect  to 
this  section  15a.  As  was  stated  by  Mr.  Eastman,  the  shippers  never 
advocated  it  They  did  not  very  actively  oppose  it,  because  they 
did  not  seriously  think  there  would  be  any  such  legislation  enacted. 
The  proceedings,  or  rather  the  report  of  this  committee,  which  was 
read,  by  Mr.  Eastman  I  think,  would  have  represented  pretty  well 
their  thoughts  on  it  at  the  time.  Soon  after  it  became  a  law,  a  spec- 
ial committee  was  appointed,  made  up  of  a  number  of  the  leading 
industrial  traffic  men  to  make  a  study  of  the  operation  of  the  trans- 
portation act  of  1920.  A  large  part  of  that  study  was  devoted  to 
the  study  of  the  effect  and  operation  of  section  15a. 

It  so  happened  that  I  was  made  special  counsel  for  that  committee, 
which  was  prior  to  the  time  when  I  had  any  official  connection  with 
the  league. 

After  about  a  year's  study  and  exchange  of  views  with  our  mem- 
^rs  all  over  the  country,  we  prepared  and  submitted  a  report  in 
November,  1921,  to  a  general  membership  meeting  of  the  league  at 
Chicago,  in  which  we  dealt  with  several  features  of  the  transporta- 
tion act. 

''■'^^f^u"^  ^^^^  ^^^^^  particular  feature,  the  committee  recom- 
"^t!!?!  that  section  15a  be  repealed,  recapture  and  all,  and  there  be 
substituted  therefor  some  simple,  flexible  rate-making  rule,  giving 
on  the  part  of  Congress,  official  recognition  to  the  importance  of 
maintaining  an  efficient  transportation  system.  The  meeting  did 
not  act  on  it,  but  it  was  discussed  and  the  report  circulated  to  all  of 
the  members  of  the  league  and  a  subsequent  meeting  was  to  be  held, 
at  which  action  was  to  be  taken  upon  it. 

On  January  28,  1922,  we  met  in  Washington— at  the  time  of  the 
Knickerbocker  snow,  by  the  way— and  there  was  quite  a  lot  of  oppo- 
sition at  that  tune  among  the  members  to  the  repeal  of  the  rate- 
making  rule.  There  was  a  disposition  on  the  part  of  a  good  many 
to  feel  that  we  ought  to  study  it  further,  and  spend  a  lot  of  time 
in  considering  its  operation;  also,  that  we  ought  to  study  the  recap- 
ture provisions  and  see  how  they  operated.  Up  to  that  time  the 
recapture  did  not  amount  to  anything,  because  the  railroads  had  not 
been  making  anything  hardly  at  all,  and  recapture  was  unimportant, 
relatively  speaking,  and  the  fact  is  that  a  great  many  lawyers 
thought  that  it  would  be  knocked  out  in  the  courts,  particularly  rail- 
road  lawyers,  so  they  did  not  give  so  much  consideration  to  that; 
out,  at  any  rate,  the  majority  indorsed  the  report  of  the  committee, 
and  from  that  time  to  this,  for  10  years,  it  has  been  the  policy  o^ 
the  National  Industrial  Traffic  League.  In  the  spring  of  1922,  in 
1  itoo ''^^•r?T'^"*l^  Congress,  we  caused  to  be  introduced  a  bill,  H.  R. 

m/'  ^hich  undertook  to  carry  out  this  resolution. 

rhat  bill  was  drawn  up  rather  hurriedly,  and  was  submitted 
merely  as  a  tentative  bill,  for  the  purpose  of  getting  the  suggestion 
before  the  committees  for  consideration.  ^         ^  s^ 

Now,  in  the  meantime,  about  1922  and  1923,  there  came  to  be 
quite  a  lot  of  bills  introduced,  recommending  this  and  that  and  the 
otner  kind  of  rate-making  rule,  or  scheme  for  regulating  the  rail- 
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roads,  some  of  which  we  thought  were  unfair  to  the  railroads.  They 
were  destructive.  The  railroads  themselves  were  more  or  less 
panicky,  and  they  felt  that  if  anything  should  be  undertaken  they 
might  get  legislation  that  had  not  been  properly  considered,  and 
they  felt  that  the  transportation  act  should  be  further  studied. 

I  think  this,  coupled  with  the  fact  that  the  recapture  clause  did  not 
amount  to  so  much  then,  and  coupled  with  the  further  fact  that  we 
had  a  lot  of  members  who  thought  that  it  ought  to  be  studied  fur- 
ther, prevented  the  league  from  pursuing  that  program  to  a  con- 
clusion in  those  days. 

In  April,  1924,  the  Senate  Committee  on  Interstate  Commerce^ 
Senator  Cummins  being  then  chairman,  held  hearings  on  a  bill  which 
proposed  to  repeal  section  15a.  There  were  other  bills  pending  which 
were  the  subject  of  discussion  before  that  committee  at  the  time,  some 
of  which  had  one  kind  and  some  another  kind  of  rate-making  rule. 
There  was  thought  on  the  part  of  some  in  the  Senate  that  a  rate- 
making  rule  could  be  devised  based  on  the  market  price  of  the  securi- 
ties, or  something  like  that. 

Mr.  Corning.  Would  you  repeat  what  you  said  about  the  resolu- 
tion of  1922?    I  did  not  catch  that. 

Colonel  Thom.  I  did  not  catch  that  either. 

Mr.  FuLBRioHT.  The  resolution,  action  taken  in  1922,  was  that 
we  disapproved  the  provisions  of  section  15a  and  thought  that  it 
should  be  repealed,  and  that  there  should  l)e  substituted  therefor  a 
simple,  flexiole  rule  which  recognized  the  right  of  the  carriers  to 
the  opportunity  under  normal  conditions  to  earn  a  fair  return. 

Mr.  Corning.  Thank  you. 

Mr.  FuLBRiGHT.  In  other  words,  a  statutory  expression  of  what 
we  considered  their  constitutional  right. 

That  was  the  result  of  the  committee's  deliberation  for  something 
over  a  year,  and  it  was  before  the  whole  league  for  several  months. 

When  the  hearings  came  on  in  April,  1922,  we  appeared  there 
and  at  that  time  the  views  which  were  expressed  were  somewhat 
similar  to  those  that  will  be  expressed  to  you. 

The  amount  of  recapture,  then,  of  course,  was  unknown.  In  fact, 
I  do  not  think  at  that  time,  the  Dayton-Goose  Creek  case  had  been 
decided. 

I  believe  that  Judge  Bledsoe  appeared  at  the  same  time,  and  he 
answered  the  contention  which  many  people  made  that  section  15a 
was  an  absolute  guaranty  to  the  carriers.  1  shall  not  undertake  to  ^o 
over  what  was  said  at  that  committee,  for  the  reason  that  it  wUl  be 
repeated  in  the  course  of  what  I  have  to  say  here. 

I  might  say  this,. however,  one  of  the  primary  reasons  why  we  ob- 
jected to  the  recapture  clause  was  that  it  was  calculated  to  stimulate 
m  manv  instances  uneconomic  operations.  We  pointed  out  that,  in 
our  judgment,  when  the  railroads  were  getting  up  to  a  point  that 
they  were  likely  to  be  called  upon  for  one-half  of  their  earnings 
above  a  certain  point,  there  was  a  tendency  to  spend  unduly  large 
amounts  for  maintenance  and  other  expenditures,  because  that  would 
reduce  the  net. 

It  was  more  or  less  of  a  recurrence  of  what  we  had  in  war  times,  in 
1919  and  1920  when  there  was  a  very  high  tax  rate,  where  industries 
spent  large  amounts  of  money  for  advertising  and  other  kinds  of 
expenditures  on  the  theory  that  the  Government  was  paying  at  least 


half  of  the  bill.  I  have  in  mind  an  instance  of  one  particular  concern 
that  spent  over  two  million  dollars  in  advertising  campaigns,  fiffur- 
mg  that  at  least  60  per  cent  of  it  was  being  paid  by  the  Government, 
because  they  were  m  the  high  tax  brackets  and  it  had  that  same 
natural,  human  impulse  in  the  case  of  some  of  the  carriers,  according 
to  our  estimation.  ° 

We  also  pointed  out  at  that  time  the  uneconomic  base  for  this  rate- 
making  rule.  Commissioner  Eastman  read  to  you  the  statement 
made  by  Mr.  Hanauer,  a  member  of  Kuhn,  Loeb  &  Co.,  which  state- 
ment was  made  before  the  commission  in  1922,  when  the  commission 
was  considering  reducing  the  rate  level.  That  statement  was  read 
by  the  speaker  then  to  that  committee.     It  is  as  good  an  exposition 

.  .  ^^u^^^'^^'"^^  ^^'^^^y  ^^  ^^^  rate-making  rule  as  has  ever  been 
stated  by  anyone. 

I  may  say,  we  did  not,  however,  read  the  excerpt  from  the  report 
of  this  committee,  and  its  prophecy  as  to  what  the  rate-making  rule 
would  be,  perhaps,  because  we  were  before  the  Senate  committee 

1  shall  revert  to  Senator  Cummins'  attitude  on  this  matter  a  little 
more,  later  on. 

T  ^oo^'"^  ^f""?  ""^  *.^*^  presentation.  That  is,  no  action  was  taken, 
in  1926  we  took  action  at  the  annual  meeting  which  contained  some 
things  I  would  like  to  read  to  the  committee. 

I  may  ^y  that  this  subject  came  up  every  year,  as  a  part  of  the 
-eport  of  the  legislative  committee,  and  has  been  before  our  members 
at  eyerv  general  meeting  we  have  ever  had  since  November,  1921 
We  indeed,  are  the  pioneers  of  the  movment  that  is  before  this  com- 
mittee to-dav.  A  lot  of  railroads  thought  that  this  was  going  to  do 
them  a  lot  of  good      In  niany  ways  they  have  had  disappointment. 

Colonel  Thom.  That  what  was  going  to  do  them  a  lot  of  good  ? 

Mr.  FuLBRiGHT  This  rate-making  rule  which  has  not  been  satis- 
lactory  to  them,  I  am  sure. 

Now  in  1926,  in  the  report  of  the  legislative  committee  which  was 
adopted,  1  think,  without  a  dissenting  vote— there  may  have  been 
one  or  two  dissenters— we  said  among  other  things,  the  following: 

onn?fi^Y  l^^\  'T^^^J'?  ""'^^  ™^*^^  ^"^  various  recent  court  decisions,  in  which 
fn  film  ,"  ^^  ^^''^  5*"l^  present-day  cost  of  reproduction  must  be  consXed 
n  fixinjr  a  value  to  be  used  ;,s  a  rate  bass.  There  has  been  no  change  in 
the  tendency  of  these  decisions.  The  question  has  not  been  passed  iirxm  b|  the 
courts  of  last  resort  with  respect  to  tiie  valuation  of  the  pr<,pertyT°onmion 
earners  by  the  Interstate  Commerce  Ccmmission  l^'I'^irj  or  common 

vu?tV^J  luJ^u    ^^^'"^  li««  arisen  a  contention  for  a  prudent  investment  or 
.?iu  «    ',i^  ^  "-  Supreme  Court  has  repeatedly  held  th;.t  cobt  is  not  value 
and  it  would  seem  that  the  provisions  of  15a  with  resi>ect  to  vjilue  must  mean 
the  value  as  of  the  time  that  the  rates  are  being  fixed 

IJnder  the  accounting  rules  of  the  Interstate  Commerce  Commission  carriers 
am  ,n\hL  n","^'^'^  leeway  in  making  improvements  in  their  properties,  which 
?1^  ,m>rirfv "  wh  ""^  maintenance,  but  which  do  in  fact  add  to  the  value  of 
tne  pror)erty.     \A  here  these  are  deducted  as  current  expenses  the  current  eirn- 

Ixfenrh'"''''^^^*".^^^  '^^"^  ""^^  ^^»^''^  "^»«  »"«y  ^^  d^»e  to  a  substantial 
coufmn.^^.T''^.*'.!  ^^  ^a^lefs  through  manipulation  or  operation  of  the  ac- 
itvtli  \  ?.  ^^^  commissnm.  nevertheless,  the  commission  has  no  author- 
HtxuwJf^r^  ^^^  ;>luation  of  the  properties  on  the  ground  that  a  proper 
exnon^w  ^u  ^,^I»?"^"tures  would  have  required  that  many  of  the  maintenance 
expenses  should  have  been  charged  to  additions  and  betterments.     The  thLrv 

renaered  on  April  12  of  this  year  in  the  case  of  the  Board  of  Public  UUUtr 
^^onuuissioners  of  New  Jersey   v.  New  York  Telephone  Company  ^ 


I 


84 


RAILROAD  LEGISLATION 


RAILROAD  LEGISLATION 


85 


I' 


I  shall  not  read  that,  because  the  members  of  this  committee  are 
quite  familiar  with  that  decision,  which  simply  held,  no  matter  how 
they  got  the  money,  whether  it  was  wrongly  charged  to  operating 
expenses  or  not,  if  they  had  put  it  into  certain  properties  and  it  in- 
creased the  value,  then  the  value  was  the  thing  to  be  determined 
and  it  could  not  be  reduced  because  of  the  fact  that  part  of  it  had 
been  taken  out  of  operating  expenses. 

Now,  gentlemen,  that  will  give  you  some  idea  of  why  the  shippers 
were  greatly  concerned  over  this  clause  at  that  time. 

Riimmiiiff  lip  the  forejxoinjr,  the  shipi^ers  of  the  country  fnce  the  following 
dilemna :  The  carriers,  under  the  present  accounting  rules  of  the  conmrssion, 
can  substantially  improve  their  properties  without  substantially  adding  to  the 
investment  but  the  cost  of  such  improvement  is  largely  charged  to  oi)eratiDg 
expenses.  The  oi^erating  exi)enses  are  bu'lt  up  to  such  an  extent  th^t  the 
carrier  shows  a  small  return:  whereas,  when  the  matter  of  valuing  the  property 
comes  up,  courts  will  require  the  commission  to  value  the  pr(»i)erty  based  on 
present-day  cost  and  include  tlierein  improvements  which  may  have  been 
charged  to  current  oi)erating  exi>enses  during  prior  years. 

As  an  example  of  the  forej:oing  one  might  cite  the  case  of  reballasting  rail- 
road lines.  Under  the  rules  of  the  connnission  all  ballast  necessjiry  to  reach 
the  maximum  height  and  width  of  ballast  previously  applied  is  charged  to 
operating  exi)enses.  If  a  carrier  desired  to  put  on  additional  ballast  to  a 
po'nt  three  inches  above  the  original  maximum  height  it  would  charge  it  to 
■operating  expenses  not  only  tlie  ballast  to  the  original  maximum  height  but 
all  of  the  expense  of  putting  the  roadway  in  shniie  for  the  application  of  all 
of  the  ballast  and  the  result  may  be  that  new  ballast  at  the  increased  price 
has  been  applied  far  in  excess  of  the  original  ballast  for  the  reason  that  the 
maximum  height  and  width  is  the  criterion  and  the  reason  that  all  of  the 
incidental  expenses,  such  ns  engineering  and  lin'ng  up  the  roadway  is  also 
charged  to  operating  expenses. 

Many  other  examples  might  be  cited  which  show  that  the  carriers  can  sub- 
stantially build  up  their  operating  expenses  in  such  a  way  that  the  value  of  the 
property  is  substantially  increased  above  what  necessary  maintenance  would 
produce.  We  believe  that  the  continuation  of  section  15a  as  a  law  will  practi- 
cally force  the  carriers  into  the  assertion  of  their  rights  under  the  above  dilemma 
and  that  the  repeal  of  the  provision  of  section  15a  would  leave  the  carriers  free 
to  follow  the  general  methods  pursued  prior  to  the  enactment  of  that  law. 
No  carrier  is  going  to  pay  excess  earnings  to  the  Government  if  it  can  find  a 
way  to  improve  its  properties  to  an  extent  that  this  may  be  avoided  by  charging 
such  improvement,  or  a  part  thereof,  to  operating  expenses.  The  carriers 
can  not  be  blamed  for  taking  this  course.  It  is  only  a  part  of  their  prudence 
business  policy,  and  on  the  otlier  hand,  when  the  recapture  litigation  reaches 
the  court  they  will  very  naturally  contend  that  the  property  must  be  revalued 
as  of  present-day  cost,  no  matter  from  what  source  the  money  came  which 
went  into  the  properties,  and  irrespective  of  the  fact  that  any  part  thereof 
may  have  been  charged  to  current  operating  expenses. 

I  think  that  is  a  very  significant  statement.  Of  course,  we  did 
not  know  the  extent  to  which  such  operations  took  place.  Tnere  was 
no  way  on  earth  to  tell  it.  It  may  or  may  not  be  the  case,  and 
doubtless  there  were  many  carriers  where  it  was  not  the  case,  but  it 
was  certainly  possible  to  do  so. 

In  1927,  there  was  a  little  further  development  in  our  attitude 
toward  this  legislation,  and  I  wish  to  read  you  just  a  few  excerpts 
from  that  action,  because  what  was  true  then,  I  think,  is  true  now, 
although  the  conditions  are  reversed  in  many  respects. 

I  might  say  that,  of  course,  under  present-day  conditions  prac- 
tically no  carrier  will  be  in  the  recapture  class,  and  none  of  these 
conditions  would  exist. 

Mr.  HuDDLESTON.  Let  me  ask  you  this  question.  You  are  arguing 
that  the  recapture  clause  is  improper,  because  the  carriers  will  evade 


it  through  improvements   charged  to   maintenance.     Is   not  that 
argument  applicable  to  any  rate  regulation? 

Mr.  FuLBRiGHT.  No,  sir;  for  this  reason— that  very  question,  by 
the  way,  was  raised  at  the  time— for  this  reason:  The  recapture 
singles  out  a  definite  amount  of  money  that  the  Government  is  going 
to  take,  based  upon  the  operations  for  that  year. 

Now,  prior  to  section  15a,  the  commission,  while  it  gave  consider- 
ation to  the  value  of  properties  and  to  the  book  investments,  never 
undertook  to  fix  rates  based  on  the  operations  of  any  particular  year, 
and  if  this  year  is  done  away  with,  then  that  condition  will  occur 
again.  Of  course,  you  had  the  added  inducement  to  the  carriers  that 
the  Government  is  going  to  take  50  per  cent  of  this  money,  put  it 
m  a  fund  not  belonging  to  the  Government— the  Attorney  General 
says  that  it  was  not  the  Government's  property— the  Supreme  Court 
said  that  it  did  not  belong  to  the  Government  and  was  not  the 
property  of  the  shippers,  but  it  is  going  to  be  put  into  that  special 
fund. 

It  has  been  my  observation,  Mr.  Huddlest^m,  that  under  the  normal 
regulations  of  the  commission  under  the  law  prior  to  the  1920  act, 
the  earners  never  undertook  particularly  to  build  up  operating 
exoenses  m  order  to  build  up  their  rate  basis. 

Mr.  HuDDLESTON.  Exccpt  as  to  the  yearly  feature  of  recapture, 
It  seems  to  me  that  the  situation  is  unchanged  under  the  transporta- 
tion act.  It  has  been  the  practice  of  the  railroads  from  the  begin- 
ning to  plough  earnings  into  the  road,  to  improve  the  road  con- 
stantly.  Every  well-conducted  railroad  is  constantly  adding  to  what 
*l  ''®J*"y  ^^^  capital  investment,  and  there  has  been  a  struggle  from 
the  begmnmg  of  regulation  between  the  regulatory  bodies  and  the 
carriers  to  have  a  system  of  accounting  which  will  prevent  that. 
Ihat  fight  has  gone  on  all  of  the  time.  The  effort  always  of  the 
r^latory  body  is  to  confine  the  carriers  to  a  fair  return,  and  the 
effort  of  the  carriers  is  to  get  a  fair  return  and  also  improve  their 
property  as  time  goes  on. 

I  do  not  see  any  difference  at  all,  except  in  the  recapture  pro- 
vision as  a  periodical  thing,  if  you  assume  a  constant  condition  of 
earning,  then  the  same  rule  applies  to  both  systems,  it  seems  to  me. 

Mr.  FuLBRiGHT.  You  are  correct  in  your  first  statement  as  to  what 
goes  on. 

There  is  this  distinction,  though,  that  may  not  be  clear  to  all 
members  of  the  committee,  although  I  am  sure  vou  recognize  it, 
and  that  is  it  is  perfectly  proper  for  a  carrier  to  plough  their  earn- 
ings back  into  the  property  to  improve  the  property  wherever  im- 
provements are  needed— they  have  done  that  to  an  extent  of  several 
bilhon  dollars,  as  I  shall  later  show  you,  since  1919— provided  it 
goes  back  in  as  improvements,  additions,  and  betterments,  and  they 
so  report  it.  The  great  bulk  of  the  improvements  have  been  prop- 
erly charged  as  additions  and  betterments,  but  there  are  so  many 
ways  under  those  necessarily  more  or  less  loose  accounting  rules 
that  when  it  comes  to  the  point  of  recapture  they  can  skin  around 
them,  and  there  would  be  a  disposition  to  do  so. 

Mr.  HuDDLESTON.  You  have  not  yet  shown  me  anything  definite, 
except  as  to  the  annual  period  of  figuring  and  of  accounting. 

Mr.  FuLBRiGHT.  In  the  first  place,  without  the  recapture  clause, 
the  railroads  would  keep  all  of  the  money  that  they  made. 
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Mr.  HrDDLESTON.  It  would  not  be  allowed  to  make  the  excess 
under  a  system  of  confining  their  earnings  to  a  fair  return. 

Mr.  FuLBRiGHT.  Well,  it  might. 

Mr.  HuDDLESTON.  Unless  they  juggled  accounts  so  as  to  improve 
the  road  and  were  permitted  to  earn  more  than  a  fair  return,  and 
that  is  what  you  are  accusing  them  of  doing,  and  in  that  you  are 
probably  right. 

Mr.  FuLBRiGHT.  No,  no;  wait  a  minute.  It  would  not,  if  you  took 
all  of  the  systems  in  a  group ;  but  when  you  undertake  to  fix  a  rate 
level  for  a  group,  we  know  that  some  carriers  are  going  to  earn  more 
than  others. 

Mr.  HuDDLESTON.  Now,  then,  your  argument  is  addressed  to  the 
group  system  of  rate  making,  and  that  is  quite  a  different  thing. 

Mr.  FuLBRiGHT.  Yes. 

Mr.  HuDDLESTON.  I  am  prepared  to  agree  with  much  of  the  criti- 
cism you  might  make  of  that,  but  to  come  back  to  the  proposition  of 
the  roads  improving  their  systems  and  charging  it  to  current  mainte- 
nance, I  can  not  see  any  difference  in  the  incentive  under  either  of 
the  systems,  except  the  point  I  mentioned,  that  they  have  got  to 
complete  the  operation  in  a  year  under  the  recapture  system. 

Mr.  FuLBRiGHT.  I  may  illustrate  it  just  this  way:  Take  a  road 
which  in  a  certain  year  has  very  good  business,  and  they  are  having 
very  profitable  operation  apparently.  There  is  no  way  for  charging 
that  against  any  other  year. 

Now,  whether  or  not  it  affects  the  rates  they  can  charge,  they 
figure  that  the  Government  is  going  to  come  in  and  claim  50  per 
cent  of  all  of  the  earnings  above  a  certain  point,and  that  is  an  addi- 
tional incentive  there,  Mr.  Huddleston,  that  would  not  be  tliere  if 
we  did  not  have  the  recapture  law. 

Mr.  Huddleston.  The  incentive  would  be  there;  higher  rates 
would  be  the  incentive.  We  have,  for  instance,  here  in  the  city 
of  Washington,  a  telephone  system  and  a  street-car  system  which  we 
are  trying  to  regulate.  Constantly,  the  complaint  is  made  that  they 
are  improving  their  property  without  adding  to  their  capital  ac- 
counts, yet  we  have  no  recapture  clause  in  their  regulation. 

Mr.  FuLBRiGHT.  In  my  opinion,  that  goes  on  very,  very  little  with 
the  railroads  under  normal  conditions. 

Let  me  add  to  that  this,  though,  Mr.  Huddleston,  this  league,  as 
the  result  of  this  report  appointed  a  special  committee  to  make  an 
examination  and  to  hire  experts  to  go  into  the  accounting  rules  of 
the  commission,  prescribed  for  railroads.  Up  to  that  time  the  ac- 
counting rules  of  the  railroads  had  been  sort  of  ex  parte  proceedings. 
The  railroads  made  their  presentation.  The  commission  did  not  get 
the  other  side  of  it,  except  as  its  officers  may  have  developed  it,  and 
we  felt  that  this  and  other  things  in  the  accounting  rules  should  not 
be  permitted  to  continue  under  any  condition.  The  commission  in- 
stituted an  investigation  of  the  accounting  rules  because  they  were 
then  having  some  controversy  with  the  railroads  over  them,  and  we 
intervened  in  that. 

We  have  had  very  extensive  hearings  and  the  lea^e  has,  I  think, 
presented  to  the  commission  from  the  standpoint  of  the  shipper3  the 
very  dangers  that  you  have  referred  to. 

Now,  the  commission  has  already,  in  the  depreciation  end  of  it, 
issued  an  opinion  and  order.    In  the  accounting  rules  end  an  opinion 


is  likely  to  come  out  any  time.  In  the  meantime  they  have  in  a  num- 
ber of  respects  made  the  rules  more  definite  and  certain  so  as  to 
prevent  some  of  these  things. 

Furthermore,  in  the  examination  of  the  accounts  the  commission 
has,  in  many  cases  found  expenditures  that  they  did  not  think  were 
proper  expenditures,  and  they  have  disallowed  them,  thereby  increas- 
ing the  income.  Commissioner  Eastman  told  you  that  the  net  in- 
crease that  they  had  obtained  in  railway  net  income  as  a  result  of 
their  examinations,  was  $61,000,000. 

Now,  the  most  of  that  came  about  through  disallowance  of  some 
of  these  expenditures  as  current  expenses,  or  they  may  have  been 
overmaintenance ;  they  may  have  been  chargeable  "^to  other  years. 

Now,  this  improvement  of  accounting  rules,  I  think,  is  going  to 
make  largely  for  the  elimination  of  that  difficulty  anyway,  but  you 
will  always  have  it,  because  it  can  not  be  regulated  and  you  can  not 
police  it  exactly. 

Mr.  Huddleston.  My  thought  is  that  it  is  a  defect  inherent  in  any 
system  of  rate  regulation  that  is  at  least  a  cost-plus  system  and  dis- 
courages efficiency.  It  promotes  waste  and  extravagance  wherever 
the  utilities  are  able  to  earn  above  the  limit  of  a  fair  return. 

Mr,  FuLBRiGHT.  Yes ;  I  think  that  is  so. 

Mr.  Huddleston.  That  is,  where  they  are  earning  up  to  the  limit 
you  can  not  get  away  from  that  if  you  are  going  to  have  regulation 
1  here  is  no  remedy  for  that  regulation.     You  either  have  that  regu- 
lation,  or  you  do  not  have  regulation. 

Mr.  FuLBRKJirr.  And  the  recapture  policy  and  the  section  15a  pol- 
icy, intensifies  it,  Mr.  Huddleston. 

Mr.  Huddleston.  During  an  annual  period. 

Mr.  FULBRIGHT.  Yes,  sir.  Take  this  for  example :  A  large  part  ol 
railway  improvement,  right-of-way  improvement,  maintenance  im- 
provement, IS  lust  ordinary  common  labor.  If  a  road  is  in  the  re- 
capture class  for  a  given  year  it  is  going  to  make  as  much  of  its 
maintenance  improvements  then  as  it  can  get  by  with,  at  a  time  when 
Its  business  is  best.  When  its  business  is  best,  all  industries  along 
the  line  are  at  their  height,  and  labor  is  less  plentiful  and  the  rail- 
kbor  ^'^*  ^^  ^^  ^"*^  *^^  market  at  that  time  for  the  additional 

Upon  the  other  hand,  if  they  did  not  have  this  year-to-year  re- 
t^apture  but  would  be  regulated  over  a  period  of  years  so  as  to  bring 
about  normal  conditions  they  could  defer  that  until  the  next  yearl 
some  of  those  maintenance  and  improvement  costs  could  be  deferred 
until  a  time  when  they  were  not  at  the  peak  of  their  business.  Con- 
yersely  during  the  times  of  depression  they  can  always  make  their 

^?/*TiT u*^  \^  ^^^^  ^"^^^^  because  at  that  time  they  can  not  only  get 
plentiful  labor  but  they  can  usually  buy  their  material  cheaper. 

It  IS  to  the  interest  of  private  industry,  as  well  as  to  the  interest  of 
maintenance  of  a  more  constant  condition  of  employment  on  the 
railroads  because  if  the  railroads  can  make  their  purchases  in  times 
wnen  business  is  dull  they  can  usually  save  a  good  deal  of  money  and 
rt  will  help  business  at  that  time. 

But,  to  have  a  law  that  has  a  tendency  to  put  the  peak  of  all  of 
their  expenses  at  the  time  of  the  peak  of  all  of  their  operations 
mtensifies  this  naturally  human  element  that  you  have  described  as 
«  bad  public  policy. 
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We  want  to  get  away,  as  far  as  we  can,  from  that.  We  are  getting 
away  as  far  as  we  can  in  the  improvement  of  these  accounting  rules. 
That  is  a  part  of  our  fight.    That  is  being  done  by  the  commission. 

This  committee,  of  course,  is  only  concerned  as  it  affects  the  gen- 
eral policy  of  protecting  the  public. 

From  the  report  at  our  1927  meeting  I  want  to  read  just  the  follow- 
ing three  or  four  paragraphs : 

At  the  last  annual  meeting  of  tlie  league,  the  league  reiterated  its  opposition 
to  section  15a  as  now  written  and  again  declared  that  some  statutory  declaration 
should  be  made  respecting  the  rigl)t  of  the  carriers  to  a  fair  return.  Reference 
was  also  made  to  practical  difficulties  which  were  being  encountered  in  the 
administration  of  section  19a  which  provides  for  valuation  of  railroad  prop- 
erties. The  league  also  advocated  that  the  recar»ture  provisions  of  section  15a 
be  repealed  and  that  the  repeal  be  made  retroactive. 

I  may  say,  that  the  first  time  that  action  was  taken  by  the  league, 
asking  for  a  retroactive  repeal  of  the  recapture,  was  at  the  1926 
meeting. 

Then  attention  is  called  to  the  fact  that  at  the  previous  session  of 
Congress,  through  the  efforts  of  this  committee,  a  bill  had  been 
introduced  designed  to  accomplish  this  repeal  ab  initio  and  restate 
the  rate-making  rule.  That  bill  was  introduced  by  Mr.  Newton,  then 
a  member  of  this  committee.  In  a  later  Congress  he  introduced 
another  such  bill.     In  that  bill  we  still  had  a  sort  of  a  rate  base. 

Now,  as  a  matter  of  fact,  our  organization  does  not  want  a  rate  base 
in  the  law.  We  thought  we  could  not  get  a  law  through  that  did  not 
have  a  rate  base  of  some  character  in  it.  All  of  the  time,  had  we 
been  free  to  write  the  legislation,  we  would  have  gone  back  to  the 
action  in  1922  and  prepared  something  which  got  away  from 'a  rate 
base  or  a  value  base  for  making  or  determining  the  rate  level. 

I  say  that,  because  here  to-day  you  are  considering  two  bills,  one 
of  which  is  on  a  rate  base  and  one  of  which  is  upon  a  broad  policy 
of  undertaking  to  maintain  an  efficient  transportation  machine  that 
is  very  flexible  and  we  think  it  should  be  flexible. 

We  said : 

Your  committee  has  given  a  great  deal  of  consideration  to  court  decisions  and 
commission  action  with  respect  to  the  administration  of  section  15a  and  section 
19a.  It  has  reached  the  conclusion  that  not  only  should  we  get  away  from 
the  statutory  requirements  of  aggregate  value  as  the  basis  of  rate  making  but 
also  from  the  statutory  requirements  as  to  ascertainment  of  value  under 
section  19a. 

The  investigations  which  have  been  conducted  under  section  19a  havfe 
developed  a  great  deal  of  valuable  historical  infermation  and  have  served  to 
present  a  more  complete  picture  of  the  physical  properties  of  the  carriers  than 
could  have  been  obtained  in  any  other  manner.  While  the  information  may  be 
of  value  in  the  administration  of  the  act  and  in  the  fixing  of  rates,  fares,  and 
charges,  it  is  not  believed  that  it  is  a  practical  benefit  either  as  a  rate  basis 
or  for  the  purpose  of  bringing  about  unification  of  carrier  properties.  The  task 
of  ascertaining  primary  value  as  of  original  valuation  date  should  be  com- 
pleted and  the  data  preserved  as  a  part  of  the  commission  records,  but  no 
further  effort  should  be  required  by  the  statute. 

I  may  say  that  the  action  in  1927  was  the  first  time  we  asked  that 
19a  be  done  away  with  (except  to  complete  the  primary  valuation). 
Of  course,  the  commission  should  keep  a  record  of  additions  and 
betterments  under  its  rules  so  that  such  information  would  be  avail- 
able when  it  is  wanted.  That  is  also  the  purpose  of  the  provision 
in  these  two  bills  with  respect  to  section  19a  as  I  understand  it.    And 


that  position  was  taken  in  1927  and  has  been  continued  to  be  the 
position  of  the  league. 

In  this  report  we  introduced  a  copy  of  that  Newton  bill,  but  we 
specifically  stated  that  it  was  tentative  only  and  I  do  not  know 
that  it  is  of  any  value  to  this  committee  to  go  back  and  examine  that 
bill. 

I  would  like  to  read  three  more  paragraphs  from  this  report 
because  it  will  shorten  other  presentation  I  will  make. 

The  present  law  places  each  year  on  a  separate  basis  in  so  far  as  the  recap- 
ture provisions  are  concerned  and  would  require  the  readjustment  of  the  rate 
level  from  time  to  time  as  the  operating  revenues  of  the  carriers  may  vary 
with  existing  conditions.  In  a  dull  year  when  there  is  little  business,  the 
rates  would  have  to  be  increased  and  in  a  prosperous  year  when  traflfic  is 
heavy,  they  should  be  reduced  if  the  commission  would  enforce  the  letter  of 
the  law. 

Now,  of  course,  the  commission  has  not  done  that.  It  is  correct, 
as  stated  by  a  member  of  the  committee  here  yesterday,  that  in  some 
proceedings  before  the  commission  the  carriers  have  claimed  that 
the  legal  interpretation  of  section  15a  was  just  that,  that  if  they  were 
not  making  the  return  that  the  commission  has  defined  as  a  standard 
return,  if  they  can  show  that,  then  the  commission  will  have  to 
raise  the  rates. 

There  is  another  school  of  thought  that  does  not  go  quite  that 
far  but  says  they  have  to  show  also  that  the  increased  rates  will 
yield  the  additional  revenue  and  then  the  commission  will  have  to 
r»iise  the  rates. 

There  are  two  schools  of  thought  on  it,  Mr.  Hoch,  among  the 
carriers.  One  is  that  the  bald  statement  that  you  made  yesterday, 
the  bald  showing  that  they  are  not  making  the  return  is  sufficient 
to  cause  the  commission  to  have  to  carry  out  this  mandate  of  the 
statute  and  adjust  the  rates. 

The  other  school  says  that  you  must  also  show  that  the  traffic 
can  and  will  bear  the  rates ;  that  is,  that  it  will  produce  additional 
revenue. 

Now,  it  has  been  the  position  of  the  shippers  for  the  most  part 
that  in  addition  to  that  they  must  show  that  the  rates  themselves 
\nll  be  just  and  reasonable  and  free  and  untrammeled  movement 
of  traffic  will  be  preserved. 

Mr.  HocH.  Would  it  interrupt  you  if  I  ask  you  a  question  there  ? 

Mr.  FuLBRiGHT.  No,  sir.  That  is  all  right,  any  time  that  you 
desire  to  ask  a  question.    I  have  no  set  speech. 

Mr.  HocH.  Was  my  statement  yesterday  correct,  as  far  as  your 
recollection  is  concerned,  that  at  the  time  the  transportation  act  was 
passed  no  one  contended,  publicly  at  least,  that  that  interpretation 
that  you  refer  to  was  the  correct  interpretation  of  15a  ? 

Mr.  FuLBRiOHT.  I  never  heard  of  it.  I  was  in  quite  a  few  of  the 
hearings  before  the  committees  and  appeared  before  the  commit- 
tees, I  believe  before  both  committees,  in  fact,  in  the  consideration 
of  the  matter  that  led  to  the  transportation  act. 

Mr.  HocH.  I  recall,  at  least  on  one  occasion,  I  think  twice,  before 
this  committee  counsel  for  railroads  have  specifically  denied  that 
that  was  their  interpretation  of  15a. 

Mr.  FuLBRiGHT.  Well,  there  has  been  quite  a  divergence  of  opinion 
among  railroad  lawyers,  as  well  as  other  lawyers,  as  to  what  section 
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15a  really  means  and  the  extent  that  the  mandate  was  compelling^ 
upon  the  commission. 

Mr.  HocH.  Well,  is  it  not  true  that  the  bill  711 0,  which  provides 
for  a  rate  base,  will  be  just  as  much  open  to  that  interpretation  as 
the  present  law  is  ? 

Mr.  FuLBRiGHT.  I  think  that  is  substantially  true. 

Mr.  HocH.  But,  as  I  noted  jresterday — I  did  not  elaborate  upon 
it — ^that  even  these  factors  which  are  enumerated  in  H.  R.  7116, 
which  the  commission  should  take  into  consideration,  are  not  named 
as  factors  which  they  should  consider  in  determining  directly 
whether  rates  are  just  and  reasonable,  but  are  factors  which  they 
shall  consider  in  determining  what  is  a  fair  return;  and,  having 
determined  that  a  certain  percentage  is  a  fair  return  upon  the  rate 
base,  then  there  is  nothing  in  the  statute  that  will  justify  them  in 
giving  any  further  consideration  to  those  factors  at  all. 

Mr.  FuiiBRiGHT.  Automatically  adjust  the  rates.  I  think  that 
7116  is  packed  full  of  litigation. 

There  will  be  a  great  deal  of  controversy  about  it.  For  example^ 
it  states  that  as  to  carriers  whose  properties  were  not  inventoried 
by  the  commission  under  section  19a  prior  to  1922,  they  shall  take 
as  the  property  investment  account  of  the  carrier  the  amount  which 
the  commission  finds  should  have  been  the  property  investment 
account  less  such  depreciation  reserve  as  the  commission  determines 
should  have  been  the  depreciation  reserve. 

Now,  that  means  for  almost  every  carrier  there  is  going  to  be  a 
big  controversy  on  the  determination  of  each  of  those  questions. 

I  think  that  you  have  just  switched  from  a  fuss  over  value  to  a 
fuss  over  the  rate  base,  and  that  is  the  reason  we  do  not  favor  the 
H.  R.  7116.    We  prefer  7117. 

I  may  say  in  that  connection,  gentlemen,  that  7117,  as  soon  as  it 
was  introduced,  was  circulated  to  the  members  of  the  league,  com- 
mittee of  the  organization,  and  to  the  members  of  the  executive 
committee  of  the  organization  together  with  some  statement  con- 
cerning the  effect  of  the  same,  and  I  am  authorized  to  state  that 
substantially  that  bill,  with  some  slight  changes  which  I  shall 
suggest,  should  meet  the  approval  of  the  shipj)ers  provided  it  carries 
with  it  the  cancellation  of  all  of  this  recapture  litigation  and  in 
that  connection 

Mr.  BuRTNESs.  Mr.  Chairman,  may  I  ask  a  question  ? 

The  Chairman.  Yes. 

Mr.  BuBTNESS.  Mr.  Fulbright,  I  do  not  want  to  misunderstand 
you.  Do  you  mean  that  it  would  not  meet  with  your  approval  if 
Congress  did  not  do  that  ? 

Mr.  Fulbright.  It  would  meet  with  the  approval  of  the  shippers  1 

Mr.  BuRTNESs.  Yes;  do  you  mean  that  it  would  not  meet  with 
the  approval  of  the  shippers  unless  it  also  carries  a  provision  for 
cancellation  of  excess  profits  claims? 

Mr.  Fulbright.  I  get  your  point.    Perhaps  I  made  a  mistake. 

Mr.  BuRTNESS.  Suppose  this  committee  did  not  adopt  that  policy^ 
then  would  it  be  your  position  that  we  had  better  maintain  rates 
under  section  15a  rather  than  as  provided  under  7117? 

Mr.  Fulbright.  That  is  all  right. 

Mr.  BuRTNEss.  I  was  wondering  how  strong  your  proviso  was. 


Mr.  Fulbright.  I  just  want  to  thank  you  for  leading  me  out  of 
the  hole  I  was  about  to  get  into. 

We,  of  course,  have  been  opposed  to  recapture  from  the  begin- 
ning. That  is  very  clear.  We  do  not  think,  in  the  first  place,  that  it 
is  practical,  and  in  the  second  place  we  do  not  think  that  it  is  fair ; 
the  principle  of  it  is  wrong,  and  we  therefore  think  that  it  ought  to 
be  repealed  from  the  beginning;  but  we  are  also  against  the  rate- 
making  rule. 

Now,  I  do  not  say  that  we  would  fight  7117  as  it  is.  We  would 
be  very  glad  to  take  that  legislation  in  lieu  of  what  we  have  to-day. 
We  would  certainly  get  away  from  those  evils. 

But  we  wish  to  recommend  that  it  be  amended  by  an  amendment 
which  I  have  passed  to  the  members  of  the  committee,  which  pro- 
vides for  the  retroactive  repeal  of  the  recapture  provision. 

I  wish  at  this  time  to  furnish  the  reporter  with  a  suggested 
amendment  to  H.  R.  7117,  supposed  to  cancel  the  recapture  clause. 
A  copy  of  that  has  been  furnished  to  each  member  of  the  committee. 

(The  proposed  amendment,  referred  to,  is  as  follows :) 

Suggested  amendment  to  H,  R.  7117  so  as  to  cancel  recapture  claims 

Eliminate  section  4  in  tlie  present  bill  and  add  to  section  1  two  paragraphs 
to  be  numbered  (4)  and  (5)  reading  as  follows: 

**(4)  On  and  after  the  effective  date  of  this  act,  all  moneys  which  were 
recoverable  by  and  paj-able  to  the  commission,  under  the  provlsious  of  para- 
graph (6)  of  section  15a  of  the  interstate  commerce  act,  as  heretofore  existing, 
shall  cease  to  be  payable  to  and  recoverable  by  the  conrmission,  and  all  proceed- 
ings pending  for  the  recovery  of  any  such  moneys  shall  be  terminated.  Within 
CO  days  from  and  after  the  passage  of  this  act  the  commissicm  shall  liquidate 
the  general  railroad  contingent  fund  as  then  existing  and  shall  return  to  each 
of  the  carriers  who  have  paid  recaptured  earnings  in  to  such  fund  such  propor- 
tion thereof,  after  due  allowance  for  differences  in  dates  of  payment,  as  the 
amount  paid  in  by  such  carrier  bears  to  the  total  amount  of  earnings  recap- 
tured from  all  carriers,  so  that  all  sums  whatsoever  realized  from  such  fund 
or  its  use  shall  be  distributed  to  the  contributing  carriers  in  prop<3rtiou  to  the 
amount  of  recaptured  earnings  paid  in  by  each  of  them  to  the  general  railroad 
contingent  fund,  after  making  due  allowance  as  aforesaid  for  differences  in 
dates  of  payment. 

"(5)  All  rtHiuirements  and  restrictions  imposed  by  the  provisions  of  para- 
graphs (6),  (7),  and  (8)  of  section  15a  as  to  the  one-half  of  the  excess  earnings, 
as  defined  therein,  which  a  carrier  is  permitted  to  retain,  are  hereby  removed 
and  repealed." 

The  Chairman.  What  difference  is  there  between  that  and  the 
suggestion  of  the  commission? 

Mr.  Fulbright.  It  is  based  on  what  the  commission  sent  up 
originally,  submitted  to  this  committee.  I  have  made  some  little 
refinements  of  language  there,  which  I  think  will  improve  it  some. 

I  furnished  a  copy  to  Commissioner  Eastman,  but  he  has  not  had 
time,  of  course,  to  pass  upon  it. 

Mr.  HuDCLESTON.  May  I  ask,  does  your  approval  of  7117  include 
the  clauses  (1),  (2),  (3),  and  so  on,  on  page  2? 

Mr.  Fulbright.  Yes;  but  we  are  going  to  suggest  other  clauses 
be  put  in  there,  Mr.  Huddleston,  which  I  shall  get  to  later,  and  we 
are  going  to  suggest  a  revision  of  one  sentence. 

Mr.  Huddleston.  You  approve  these  in  principle? 

Mr.  Fulbright.  Yes,  sir. 

Mr.  Huddleston.  You  would  rather  have  them  in  than  out? 

Mr.  Fulbright.  Well,  you  are  getting  a  little  ahead  of  my  storv, 
but  I  am  going  to  say  yes. 
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Mr.  HuDDLESTON.  That  is  the  story,  as  far  as  we  have  gotten. 

Mr.  FuLBRiGHT.  I  am  going  to  say  yes;  and  then  I  shall  explain 
later. 

Mr.  HuDDLESTON.  You  would  prefer  these  clauses  rather  than 
merely  a  simple  provision  that  the  commission  shall  fix  just  and 
reasonable  rates? 

Mr.  FiiLBRiGHT.  Under  ordinarv  normal  conditions,  I  think  that 
my  answer  would  have  to  be  no:  that  the  shippers  would  prefer  to 
have  a  simple  requirement  that  the  commission  maintain  just  and 
reasonable  rates,  giving  consideration  to  the  changes  in  the  conditions 
from  time  to  time  so  as  to  adjust  conditions  over  a  period  of  years, 
it  would  consider  normal. 

Mr.  HuDDLESTON.  It  is  not  necessary  to  give  the  commission  in- 
structions of  that  kind,  is  it  ? 

Mr.  FuLBRiGHT.  I  doubt  it. 

Mr.  HuDDLESTON.  Does  just  and  reasonable  rate  include  that? 

Mr.  FuLBRiGHT.  I  do  not  think  that  it  is  necessary  even  to  do  that, 
and  yet,  we  have  had  a  policy  of  law  here  that  took  each  year  by 
itself,  and  I  want  to  see  Congress  repudiate  that. 

Mr.  HuDDLESTON.  Repudiate  that? 

Mr.  FuLBRiGHT.  Yes,  sir. 

Mr.  HuDDLESTON.  Now,  of  course,  we  are  passing  upon  a  law, 
supposedly  for  normal  conditions,  which  we  hope  will  return  some 
time,  and  not  a  piece  of  emergency  legislation. 

And,  I  would  suggest  that  it  should  be  based  upon  ordinary  condi- 
tions. 

Mr.  FuLBRiGHT.  My  answer  to  your  question  would  be  pretty  much 
the  same  that  Commissioner  Eastman  made. 

Mr.  HuDDLESTON.  I  did  not  ask  him  that. 

Mr.  FuLBRiGHT.  Well,  he  made  those  answers,  I  believe,  to  some 
other  member  of  the  committee  who  brought  up  the  same  question 
as  to  whether  or  not  the  inclusion  of  these  specific  items  does  not 
place  undue  emphasis  upon  them,  and  whether  it  would  not  be  pref- 
erable just  to  leave  the  provision  that  the  commission  shall  see  that 
the  rates  are  just  and  reasonable. 

Now,  I  am  going  to  go  into  some  discussion  of  the  condition  that 
confronts  the  railroads  to-day.  Sometimes,  the  mere  repeal  of  a 
law  may  have  a  very  bad  effect,  from  the  standpoint  of  the  concep- 
tion of  the  public,  which  it  has  of  it,  and  I  will  get  to  that  later 
on  in  this  statement. 

The  Chairman.  Before  you  go  into  that,  Mr.  Fulbright,  I  would 
like  to  hear  you  state  your  position  on  what  you  think  of  the  policy 
that  has  grown  up  of  Congress  in  laws,  not  only  stating  what  they 
want  somebody  to  do,  that  is  their  agent,  but  to  go  into  a  declaration, 
of  long  declarations  of  policy.  Do  you  think  that  is  proper  law, 
or  not  ? 

Mr.  Fulbright.  You  are  asking  for  my  opinion  ? 

The  Chairman.  Solely. 

Mr.  Fulbright.  I  would  say,  no. 

The  Chairman.  Well,  is  not  that  the  most  that  page  2  does  in 
this  7117? 

Mr.  Fulbright.  Yes;  yet  I  think  that  ought  to  be  done  to-day; 
that  we  ought  to  have  something  along  that  line,  and  I  hope  before 


I  get  through  the  committee  will  realize  some  of  the  reasons  why 
I  sav  that. 

The  Chairman.  Our  trouble,  of  course,  has  been  with  transferring 
congressional  power  and  duties  to  boards  and  commissions,  and  their 
complaint  has  always  been,  that  where  and  when  we  started  out  to 
enumerate,  and  did  not  enumerate  all  of  the  contingencies  that  might 
arise,  that  they  are  more  befogged  than  they  would  be  if  we  did 
not  start  out  to  enumerate  them  at  all. 

Mr.  Fulbright.  I  think  that  I  can  find  you  here  a  declaration  made 
by  the  league  in  1922  or  1923.  We  were  opposed  to  statutory  rate 
making,  and  opposed  to  Congress  promulgating  any  kind  of  hide- 
bound rules  under  which  the  commission  should  make  fixed  rates. 
We  think  that  it  should  be  made  as  flexible  as  possible,  as  a  general 
proposition.  I  think  that  is  generally  the  view.  Certainly  it  is  the 
view  of  our  organization. 

Now,  the  reason  why  we  have  come  to  the  conclusion  that  the  stat- 
ute at  this  time  should  contain  some  assurance  is  because  of  what  we 
conceive  to  be  a  very  serious  situation  confronting  the  carriers  in 
their  credit  position  at  the  present  time.  Were  it  not  for  that  and 
we  were  going  along  normally,  I  would  say  that  the  best  thing  to 
do  would  be  to  wipe  out  15a  from  the  beginning  for  all  time,  and 
forget  it,  and  that  the  commission  would  handle  the  railroad  situa- 
tion just  as  well  as  it  would  if  you  put  all  kinds  of  instructions  in 
there  such  as  are  embodied  in  this  bill.  That  is  my  judgment,  and 
1  think  that  would  be  the  judgment  of  my  organization,  under  nor- 
mal conditions. 

Mr.  Garber.  May  I  ask  the  witness  a  question? 

The  Chairman.  Mr.  Garber. 

Mr.  Garber.  Before  leaving  the  discussion  of  your  proposed 
amendment,  m  section  (4)  in  relation  to  repealing  the  recapture 
clause,  do  you  consider  that  the  equities  of  the  case  would  warrant  a 
consideration  of  a  reasonable  charge  for  the  administration  of  the 
dause  to  be  deducted  from  the  amount  returned  to  the  respective 

tw'o'f"^?^!-'''^--  ^^^.^""'^  M^-  barber,  and  I  might  briefly  answer 
;nl    4Vi!^  time,  in  this  way  because  of  the  very  inequitable  opera- 
ion  of  the  recapture.    The  Pennsylvania  could  not  be  called  upon 
^  put  up  a  penny  of  it.    The  Seaboard  Air  Line,  now  in  the  hand^ 
of  a  receiver,  would  have  to  pay  part  of  it.    That  is  one  reason. 

^rnnL,^!^'  F^l\l  ^^^  ''^''''^^^  ^^^^^  ^^^^  ^c  deducted  from  the 
amount  paid  m  by  the  respective  carriers. 

Mr.  Ft^RiGHT.  Oh,  most  of  them  have  not  paid  anything  in  The 
h^l^'^L^^  '  lawyer  fighting  for  him  all  of  the  tim^e,  a  gSod 
S  '  ^^  ""^^^  ^^  ^""^  ^^^^^'  ^^^P^  «"^  «f  paying  in  Iny- 

^.  Garber.  Well^I  am  referring  to  the  amount  paid  in. 
paid  in         ''''''"'  ^  ^^^  ''''^^  ^^^  ^^^^*  $12,000,000 

eoS^ilT^f  •  ^^^2,^ould  the  Government  be  warranted  by  the 
S)n   f  '    'A^t  '""'^'i'^"  ^^^'1  ^^^^^  ^^^^^  h^^i^g  been  called  in  ques- 
n  dpHnpHL**"^  weaker  roads,  would  the  Government  be  warra^nted 
'n  deducting  a  reasonable  charge  for  the  administration  of  it« 
99150— S2 7 
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Mr.  FuLBRiGHT.  In  the  first  place,  the  money  does  not  belong  to 
the  Government.  It  does  not,  under  the  law,  and  the  Attorney  Gen- 
eral, I  think,  issued  a  very  clear  exposition  of  the  law  on  that  back 
in  1923, 1  think  it  was.  ,       v  -j  • 

In  the  second  place,  a  good  part  of  this  money  has  been  paid  in 
by  what  I  would  call  very  weak  lines,  and  you  would  be  putting  a 

burden  on  them.  .       j         •    ▼ 

For  instance,  I  have  in  mind  a  little  lumber  tap  line  down  in  Lou- 
isiana. There  is  a  big  claim  against  it.  The  commission  has  au- 
thorized the  abandonment  of  that  property  because  it  can  not  pay 
operating  expenses. 

Now,  should  you  call  upon  them  to  pay  a  part  of  this,  while  the 
Pennsylvania  Railroad  goes  scot  free,  because  Congress  adopted  a 
legislative  policy  that  is  now  found  to  be  unwise?  I  do  not  think 
so.     I  think  it  would  be  very  unfair. 

Mr.  Garber.  I  just  wanted  to  get  your  mature  and  considered 
judgment  on  it,  Mr.  Fulbright. 

Mr.  Fulbright.  Thank  you. 

Mr.  BuRTNESS.  Mr.  Chairman,  the  whole  force  of  Commissioner 
Eastman's  argument  was  in  favor  of  cancellation.  At  that  time  we 
had  not  read  the  bill  that  was  before  us.  I  assumed  during  his 
statement,  and  his  argument,  that  both  of  the  bills  before  us  pro- 
vided for  cancelation,  but  on  reading  them,  I  find  that  they  provide 
only  for  the  repeal  as  to  the  future.     I  do  not  quite  understand  that. 

The   Chairman.  That   was  explained   by   the   chairman   on  the 

record. 

Mr.  BuRTNESS.  That  was  probably  while  I  was  out. 

The  Chairman.  Mr.  Eastman  put  that  section  in  the  record  yes- 
terday, the  suggestion  for  the  repeal  from  the  beginning,  he  put  that 
in  the  record  yesterday. 

Mr.  BuRTNESS.  I  see ;  he  probably  explained  that  while  I  was  out. 

Mr.  Fulbright.  Commissioner  Eastman  really  recommended  and 
reported  a  repeal  from  the  beginning. 

Mr.  BuRTNESs.  I  realized  that.  So  your  recommendation  now,  in 
so  far  as  your  amendment  is  concerned,  your  suggestion,  so  far  as 
that  goes,  is  in  entire  harmony  with  the  recommendations  that  were 
made  by  Commissioner  Eastman? 

Mr.  Fulbright.  It  is  to  carry  it  out.  I  think  this  language  is  a 
little  better  than  that  recommended  by  the  commissioner.  Of  course, 
this  committee  can  consider  that. 

Mr.  BuRTNESs.  I  was  a  little  confused  as  to  whether  there  was 
any  difference  between  you  and  Commissioner  Eastman. 

Mr.  Fulbright.  I  appreciate,  gentlemen,  your  asking  me  any  ques- 
tions at  any  time,  because  we  went  to  understand  each  other. 

Mr.  HocH.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

Mr.  Chairman.  Mr.  Hoch. 

Mr.  HocH.  Right  on  this  question  of  the  retroactive  feature,  as  1 
said  the  other  day,  that  part  perplexes  me,  about  this  whole  thing. 
The  Supreme  Court  stated  that  this  recapture  fund  was  a  trust  fund 
and  did  not  belong  to  the  shippers,  and  did  not  belong  to  the  car- 
riers. It  was  a  trust  fund  held  by  the  carriers  for  the  use  of  the 
Government. 

Mr.  Fulbright.  Held  by  the  Government  for  the  use  of  tne 
carriers  ? 


Mr.  Hoch.  Well,  it  is  held  by  the  carriers  until  it  is  collected. 
Mr.  Fulbright.  Until  it  is  paid  in. 

Mr.  Hoch.  Until  it  is  paid  in.  It  is  held  by  the  carriers  as  a 
trust  fund. 

Mr.  Fulbright.  I  see. 

Mr.  Hoch.  So,  assuming  that  the  commission  is  correct  in  its 
accounting,  and  there  is  $378,000,000  as  a  just  claim  upon  the  car- 
riers. That  money  that  is  now  held  by  the  carriers  is  held  as  a  trust 
fund,  IS  it  not  ? 

Mr.  Fulbright.  According  to  that  theory  of  the  Supreme  Court, 
it  would  be  a  fund  in  a  trust  created  by  an  act  of  Congress  for  the 
particular  purpose,  which  purpose  has  never  been  carried  out,  and 
^^^^T    'tt  '  ^^^  ^^^^^  ^^  carried  out,  under  that  law. 

Mr.  Hoch.  Now,  as  a  matter  of  fact,  do  you  know  whether  the  car- 
riers have  set  aside  this  fund  into  a  trust  fund,  awaiting  the  final 
determining  of  this  case,  or  have  gone  ahead  and  used  it  for  other 
purposes  ? 

Mr.  Fulbright.  They  have  gone  ahead  and  used  if  for  other  pur- 
P^^ses.     1  am  going  into  quite  a  generalization 

Mr.  Hocii.  Now,  if  that  is  true,  speaking  very  bluntly,  if  the  com- 
mission is  correct,  that  is  a  violation  of  the  trust,  is  it  not « 

T  1  ..^^^I'^^'^'.Y^]^'  ^  ^"'  ^^^"^  ^"*«  qui^^e  a  discussion  of  that. 
1  do  not  think  that  follows  at  all.  I  may  say  now,  before  going  into 
it  more  fully  that  it  does  not  necessarily  follow,  because  the  basis 
upon  which  the  fund  may  be  determined,  the  approximate  amount  of 
the  fund  may  be  determined,  is  a  matter  in  which  there  is  such  a 
tremendous  difference  of  opinion  that  there  is  no  way  of  telling  what 
ought  to  be  set  aside  by  a  single  carrier. 

Mr.  Hoch.  You  know,  I  prefaced  my  statement,  by  assuming  that 
the  commission  is  correct  m  its  accounting,  then  the  carrierl  now 
Have  or  should  have,  m  some  fund  set  aside,  $378,000,000  for  the 
specific  purposes  stated  in  the  statute;  is  not  that  true^ 

Mr.  Fulbright.  Theoretically,  that  is  true. 

Mr.  Hoch.  Well,  practically,  is  it  not  true  ? 

Mr.  Fulbright.  I  do  not  think  so. 

ic  w  f'?^''*  }  r'  "^.^  ^f^'""^  ^^""^^^  *^^  practical  wisdom  of  it,  but 

s  not  that  a  statement  of  the  law.    I  am  not  meaning  to  suff-est  that 

there  may  not  be  justification  shown  hei^  but  if  the  lupreme  CouS 

fnd  /f  the  IT'''^-^^  '""^^^'  ^'  .^^^  '^  ^^"^^  that  ri^correet^ 
fho  '  ¥  ^.^'"^^ssion  IS  correct  in  its  accounting,  how  do  you  escape 
the  conclusion,  as  a  logical  proposition,  that  there  is  a  certain  fund 
which. now  exists  as  a  trust  fund  for  a  certain  purpose/    ^'"^  ^'"''^ 

J^^^^^i^s^^r  ^^^  ''  '^  ^  ^-^'  -til  ftiey  have 

anS'L^ra'claS^^^^  ''''  '''''  ^^^^  ^-^  --^^--^ 

Mr.  Fulbright.  I  will  give  this  illustration:  The  commi^m'nn  hnc 

zr:rt''TizT '' '%  ?.^^^^^^  ?^^^^  a^entr:"^^^^^^^^^^^ 

you  an  illustration     Take  L  l^ll  Yo^kUnTrT"^^^  NewV^^k 
Untral  and  its  affiliated  1  nes,  under  their  rennrf^  cawv^o/lt      u 
not  earned  anything  that  is  subjS  to  bei^s^t  w5et\&td: 
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and  the  coumiission's  audit  of  their  accounts  shows  that  they  have 
according  to  my  underetanding. 

Mr.  HocH.  But,  Mr.  Fulbright,  my  question 

Mr.  Fulbright.  May  I  finish? 

Mr.  HocH.  Yes. 

Mr.  FuLRBiGHT.  The  commission,  in  their  interpretation  of  the 
definition  of  what  constitutes  a  system  in  the  statute  did  not  follow 
what  the  New  York  Central  did,  because  of  different  undei-standing 
of  what  constitutes  a  system,  they  found  that  there  would  be  some 
recapturable  claims  against  the  New  York  Central. 

Now,  they  set  that  down  for  hearing  to  determine  whether  or  not 
they  came  within  the  statute.  They  had  to  go  into  a  lot  of  evidence 
on  all  of  those  matters,  to  find  out  the  ways  in  which  the  property 
is  handled  and  the  property  is  managed  and  all  of  that,  and  that 
still,  I  believe  is  undecided. 

We  do  not  know  whether  there  is  a  trust  fund  or  not  for  the  New 
York  Central. 

I  do  not  see  how  we  can  say  that  there  is  a  trust  fund  when  the 
commission  has  not  determined  what  it  is,  and  the  railroads  them- 
selves do  not  know  what  it  is. 

Mr.  HocH.  Well,  the  commission  has  made  a  finding  up  to  date 
of  certain  amounts  due  to  this  specific  fund  by  the  carriers.  Now, 
Mr.  Eastman  stated  that  it  was  probably  somewhat  less  than 
$379,000,000.  ; 

Now,  of  coui-se,  if  we  assume  that  the  commission  is  all  wrong  in 
its  accounting,  and  ultimately  that  it  should  be  found  that  there 
was  not  anything  owing  to  the  Government,  of  course,  there  would 
not  be  any  fund;  but  we  are  not  justified  in  assuming  that,  are  we? 

Mr.  Fulbright.  I  do  not  think  that  that  is  a  correct  interpreta- 
tion of  what  Mr.  Eastman  undertook  to  say.  There  is  only  a  very 
small  portion  of  this  $378,000,000  upon  which  the  commission  has 
yet  reached  the  point  where  it  can  say  that  is  the  amount  due.  A 
great  deal  of  this  is  just  absolutely  guesswork  and  in  trying  to  make 
some  estimate  for  their  purposes.  For  instance,  I  endeavored  to 
ascertain  and  asked  how  much  was  being  claimed  against  the  South - 
em  Pacific,  and  they  said,  "  Well,  we  have  set  up  a  tentative  figure 
here  of  $4,243,051,"  but  that  is  so  indefinite  it  is  just  a  guess. 

Mr.  HocH.  Leaving  out  of  consideration  those  estimates,  it  is  true, 
is  it  not,  tjiat  the  commission  has  made  demands  upon  the  carriers 
for  certain  payments? 

Mr.  Fulbright.  To  keep  themselves  clear,  they  made  demands  just 
as  soon  as  they  could  make  any  kind  of  a  tentative  figure.  They 
issued  a  general  form  of  order  so  as  to  take  care  of  everything  that 
the  law  in  its  administration  required,  and  that  is  what  they  should 
have  done. 

Mr.  HocH.  Is  there  any  question  but  what  in  some  years  some  of 
the  carriers  earned  materially  above  the  fair  return ;  could  there  be 
any  question  about  that  in  some  years  ? 

Mr.  Fulbright.  No. 

Mr.  HocH.  Now,  to  the  extent  then  that  they  did  in  those  years 
earn  above  a  fair  return,  they  are  holding  that  excess,  are  they  not, 
for  a  certain  purpose  as  set  out  in  the  statute  ? 

Mr.  Fulbright.  Yes. 


Mr.  HocH.  Now,  as  a  matter  of  fact,  in  those  cases  and  eliminating 
any  cases  about  which  there  can  be  any  question,  have  the  carriers 
had  any  right  to  use  any  part  of  that  excess  for  any  purpose  other 
than  that  provided  in  the  statute  ? 

Mr.  Fulbright.  Oh,  yes ;  I  do  not  think  that  the  statute  as  to  how 
it  should  be  used,  would  apply  to  that  as  to  the  character  of  the  use. 

Mr.  HuDDLESTON.  Mr.  Hoch,  may  I  call  your  attention  to  some- 
thing that  carries  out  your  suggestion,  subsection  5  of  section  15a 
provides  that — 

it  is  hereby  declared  that  any  carrier  which  receives  such  an  income  so  in 
excess  of  its  fair  return,  shall  hold  such  part  of  the  excess  as  hereinafter  pre- 
scribed as  trustee  for  and  shall  pay  to  the  United  States. 

Mr.  HocH.  Yes.    That  is  precisely  what  I  had  in  mind. 

Now,  then,  as  a  matter  of  fact,  do  you  know  whether  the  carriers  in 
any  of  those  cases  have  used  any  of  that  excess  for  purposes  other 
than  those  provided  in  the  statute? 

Mr.  Fulbright.  Where  it  has  been  in  some  way  determined,  I  do 
not  know :  I  do  not  know  of  any  such  cases. 

Mr.  Hoch.  Is  there  any,  or  has  anyone  prepared  any  figures  as  to 
the  dividends  paid  by  railroads  in  those  years  in  which  they  earned 
upon  the  basis  of  those  figures  at  least,  an  amount  in  excess  of  fair 
return  ? 

Mr.  Fulbright.  We  have  made  no  such  compilation,  but  person- 
ally I  know  some  of  them  paid  dividends  in  years  when  the  recapture 
clause  was  in  effect. 

Mr.  Hoch.  Did  they  pay  dividends  that  otherwise  would  not  have 
been  paid,  from  those  excess  earnings  that  were  made  during  those 
years? 

Mr.  Fulbright.  I  do  not  think  so.  I  do  not  think  that  is  correct. 
I  do  not  know  of  any  instance  that  occurred.  I  think  that  some  of 
the  carriers  pursued  a  rather  unwise  dividend  policy,  but  I  do  not 
think  it  would  have  any  reference  to  that. 

The  Chairman.  Well,  you  say  that  you  do  not  know  of  any  car- 
rier that  has  paid  a  dividend  that  would  not  have  paid  a  dividend  if 
it  had  not  had  to  pay  over  to  this  claim  ?  Or,  you  just  do  not  know, 
probably,  is  that  correct  ? 

Mr.  ]f uLBRioHT.  Of  course,  I  have  never  made  any  actual  check. 
I  would  not  like  to  hazard  a  statement.  I  do  not  tnow  anything 
about  it,  never  having  made  an  actual  check.  I  know  some  carriers 
had  recapture  claims  against  them,  and  they  paid  dividends. 

The  Chairman.  And  larger  dividends  than  they  would  have  paid 
if  they  had  to  pay  in  to  the  recapture  fund? 

Mr.  Fulbright.  No;  I  can  not  say  that,  because  as  a  matter  of 
fact,  those  carriers  had  on  their  books  unappropriated  surpluses  set 
lip  sufficient  to  meet  any  possible  recapture  claim. 

The  Chairman.  Has  that  been  general  among  the  railroads? 

Mr.  Fulbright.  I  think  nearly  all  of  the  properties  in  the  recap- 
ture class  have  had  unappropriated  surpluses  set  up  on  their  books, 
the  unappropriated  surpluses,  you  see,  they  may  have  been  invested 
in  some  securities  like  some  of  the  securities  some  of  the  rest  bought, 
not  worth  hardly  anything  to-day;  but  I  do  not  know  of  any  in- 
stance that  would  indicate  that  the  carrier  had  gone  ahead  and  paid 


III 


II 


\': 


i 


'i  m\ 


i     i 


98 


RAILROAD  LEGISLATION 


RAILROAD  LEGISLATION 


99 


out  money  to  stockholders  to  avoid  the  recapture  in  any  way.  I  do 
not  think  that  has  occurred.  I  may  say  this,  though,  that  I  think 
that  Congress  has  got  to  look  at  this  thing  from  a  much  broader 
standpoint  than  the  mere  technical  proposition  as  to  whether  or  not 
the  carriers  should  have  earmarked  and  set  aside  in  the  Treasury  so 
many  gold  notes  to  meet  what  it  might  have  conceived  to  be  a  claim 
against  it.  I  realize  the  meaning  of  tnis  wording  of  the  statute  which 
is  for  the  purpose  of  protecting  the  Government,  when  it  asserts  that 
claim. 

Mr.  BuRTNESs.  This  claim  would  be  a  preferential  claim,  a  trust 
fund,  in  the  event  that  the  railroad  went  into  the  hands  of  a  receiver, 
or  into  bankruptcy,  or  anything  of  that  sort,  under  the  statute? 

Mr.  FtiLBRiGHT.  In  1924  I  cited  authorities  to  support  what  I 
thought  the  contingency  would  be,  that  it  would  be  a  preferential 
claim  above  other  creditors,  because  a  claim  of  the  Government,  and 
1  do  not  know  whether  that  would  apply  to  it  or  not.  I  would  not 
tmdertake  to  go  into  the  niceties  of  that. 

Mr.  BuRTNESS.  After  all,  the  practical  question  which  confronts  us 
is  what  is  the  best  thing  to  do  with  it,  whether  to  cancel  it  or  whether 
to  insist  upon  its  collection,  in  view  of  the  fact  that  not  only  the 
statute,  but  the  Supreme  Court  has  recently  held  that  these  funds, 
whatever  they  may  be,  are  not  in  reality  the  property  of  the  carrier. 
Mr.  Ftjlbmght."  I  do  not  think  any  carrier  will  undertake  to  go 
out  and  put  himself  beyond  the  pale  by  going  ahead  and  paying  out 
this  fund  when  it  has  been  called  on  to  do  that.     I  do  not  have  any 
idea  that  that  has  been  done,  because  I  have  kept  in  pretty  close 
touch  with  the  lawyers  that  are  handling  these  questions  for  these 
lines,  and  I  know  a  number  of  lawyers  who  are  handling  these  mat- 
ters, and  you  know  that  lawyers  will  tell  each  other  things  that  they 
would  not  tell  you.     I  do  not  think  that  there  has  been  any  of  that. 
Mr.  BuRTNESs.  Coming  down  to  the  practical  matter,  we  will  ad- 
mit that  this  money  is  not  legally  the  property  of  the  carriers  and 
it  is  not  the  property  of  the  shippers.     Now,  does  it  not  boil  itself 
down  to  the  questionas  to  whether,  because  of  the  fact,  possibly,  that 
an  injustice  has  been  done  to  these  carriers  in  the  past,  we  would  be 
justified  to  give  them  this  money? 
Mr.  FuLBRiGHT.  Yes. 

Mr.  BuRTNESS.  And  that  really  amounts  to  pretty  nearly  the  same 
thing  as  if  we  appropriate  it  out  of  the  Treasury,  it  seems  to  me. 
It  happens  to  be  such  a  fund,  because  of  the  operation  of  provisions 
of  law,  and  would  not  have  been  set  aside  or  collected  if  it  had  not 
been  for  the  excess  earnings  provisions. 

Mr.  HocH.  I  did  not  mean  by  my  question  to  indicate  that  there 
is  not  a  practical  question  to  be  passed  on.  It  is  a  practical  question, 
but  I  do  think  that  whatever  the  facts  are  we  ought  to  state  them, 
and  if  we  should  decide  that  cancellation  is  justifiable  we  ought  to 
decide  on  the  face  of  what  the  law  was  and  not  some  theory  that  the 
law  was  something  else. 

Mr.  FuLBRiGHT.  I  agree  with  you  there. 

Mr.  BiTRTNESS.  In  view  of  that  fact,  I  think  that  this  would  amount 
almost  to  the  same  thing  as  an  appropriation  out  of  the  Treasury 
of  the  United  States. 


Mr.  Nelson.  I  think  that  vou  would  have  to  qualify  that  to  some 
extent,  in  view  of  the  fact  that  this  fund  was  set  up  for  trust  pur- 
poses. How  could  the  question  arise  as  to  the  appropriation  of  this 
out  of  the  Treasury,  when  it  has  never  been  in  the  Treasury  of  the 
United  States  ? 

Mr.  BuiJTNESS.  It  is  a  trust  fund;  theoretically  it  should  be  in  the 
Treasury  of  the  United  States  for  certain  purposes,  and  by  canceling 
it  we  would  be  appropriating  it  back  to  the  people  from  whom  it 
was  collected. 

Mr.  FuLBRiGHT.  Mr.  Burtness,  the  Treasury  of  the  United  States 
could  not  use  that  for  any  governmental  purpose. 

Mr.  Burtness.  I  realize  that,  of  course. 

Mr.  Fulbright.  It  is  a  trust  fund,  and  the  trust  has  failed.  That 
is  really  what  has  happened. 

Mr.  Burtness.  That  is  probably  true. 

Mr.  Fulbright.  It  certainly  has  failed,  we  know  that. 

Mr.  Burtness.  That  is  the  best  justification  for  the  proposal. 

Mr.  Fulbright.  Yes. 

I  was  going  to  add  to  an  answer  just  here  that  this  contention  as  to 
the  interpretation  of  section  15a  as  to  its  influence  in  a  particular  rate 
case  has  been  a  matter  of  great  concern  to  many  of  our  members.  As 
to  the  ordinary  rate  case  where  a  shipper  is  dissatisfied  with  some 
particular  rate,  the  law  is  so  drawn,  and  wisely,  that  he  does  not 
nave  to  jzo  and  hire  a  lawyer  to  handle  his  case.  The  traffic  man 
himself  goes  in  and  presents  his  case  to  the  commission  and  in 
a  lot  of  these  cases  they  have  been  confronted  by  a  lot  of  high- 
powered  railroad  lawyers  asserting  a  lot  of  rights  under  section 
15a.  Things  like  that  have  just  made  it  more  or  less  of  a  bugaboo 
to  some  of  them.  Incidentally,  it  is  a  very  material  aid  to  those  of 
us  who  get  our  livelihood  out  of  representing  shippers,  but  my 
opinion  is  that  the  law  ought  to  be  as  simple  as  you  can  make  it, 
in  order  that  the  ordinary  layman  can  go  before  the  commission 
and  present  his  case  and  get  it  handled  there.  I  do  not  believe  that 
in  ordinary  conditions  there  is  one  case  out  of  four  in  which  there 
is  a  lawyer  retained  to  handle  and  yet  this  rate  base  will  be  some- 
thing else  they  will  be  bringing  up  before  them,  and  it,  like  the 
recapture  clause,  will  be  very  profitable  for  the  lawyers  but  hard 
on  the  fellow  that  pays  the  bill. 

Now,  I  want  to  say  this,  that  this  recapture  clause,  as  suggested 
by  Mr.  Eastman,  had.  its  birth,  I  believe,  in  the  imagination  of  Mr. 
Warfield,  who  was  then  president  of  the  Seaboard  Air  Line.  The 
Seaboard  Air  Line  was  more  or  less  of  a  weak  sister  in  the  south.  I 
do  not  think  Mr.  Warfield  ever  dreamed  his  line  would  be  called 
on  to  put  in  anything  in  the  recapture  fund.  It  was  a  kind  of  a  line 
that  Senator  Cummins  felt  would  get  some  benefit  out  of  this  fund. 
Senator  Cummins's  idea  was  that  the  rich  lines,  such  as  the  New  York 
Central,  the  Pennsylvania,  the  Union  Pacific,  Southern  Pacific,  Illi- 
nois Central,  and  the  Burlington  should  be  called  upon  to  create  a 
fund  which  the  commission  could  administer  to  help  out  the  weak 
and  maintain  a  unified  transportation  machine.  He  also  was  very 
much  enamored  with  those  provisions  of  law  which  sought  to  bring 
about  a  consolidation  of  weak  lines  with  strong  lines. 
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I  know  that  he  very  greatly  exaggerated  the  weak  line  problem. 
That  was  because  of  his  studying  ot  the  reports  of  carriers  without 
knowing  whether  that  carrier  was  in  fact  a  part  of  a  strong  line 
or  not. 

But,  however  it  may  have  been — and  I  hope  that  nothing  I  say 
about  Senator  Cummins  will  give  the  impression  that  I  am  in  the 
least  disrespectful  to  him.  He  was  a  great  man  and  one  of  my  best 
friends. 

Mr.  Nelson.  May  I  ask  a  question? 

The  Chairman.  Mr.  Nelson. 

Mr.  Nelson.  I  have  been  very  interested  in  your  various  proposi- 
tions Mr.  Fulbright,  and  I  can  see  that  perhaps  some  of  them,  if  put 
into  effect,  might  be  of  help  to  the  railroads,  but  could  you  tell,  in 
just  a  word,  how  all  of  these  things  are  going  to  help  the  shippers, 
briefly?     The  time  is  almost  up. 

Mr.  Fulbright.  They  are  going  to  help  the  shippers,  because 
they  will  help  to  improve  the  railroad  credit. 

Mr.  Nelson.  Is  that  all? 

Mr.  Fulbright.  That  is  one  reason.  They  are  going  to  help  the 
shippers,  because  they  will  assist  the  railroads  in  getting  back  where 
they  can  buy  some  of  our  goods. 

Mr.  Nelson.  Buy  what? 

Mr.  Fulbright.  Buy  goods. 

Mr.  Nelson.  Is  that  all? 

Mr.  Fulbright.  They  are  going  to  help  the  shippers  in  that  we 
will  get  away  from  the  danger  of  being  called  upon,  through  some 
court  order,  to  confront  an  increase  of  rates  at  the  time  when  indus- 
try can  not  stand  it.  It  will  help  the  shippers  in  prosperous  times 
in  that  we  will  not  have  some  artificial  statute  here  that  we  believe 
will  unduly  stimulate  uneconomic  practices  upon  the  part  of  the 
railroads. 

As  I  stated  in  my  prepared  statement,  efficient  service  is  just  as 
important  to  the  shippei*s  as  reasonable  rates,  and  we  believe  that 
the  present  condition  confronting  the  carriers  is  critical. 

Mr.  Nelson.  Which  of  those  do  you  consider  as  of  the  greatest 
benefit  to  the  shippers,  which  particular  one  of  those  that  you  have 
mentioned  ? 

Mr.  Fulbright.  Well,  I  would  say 

Mr.  Nelson.  You  are  liable  to  get  a  raise  of  rates  at  any  time? 

Mr.  Fulbright.  No;  I  do  not  think  so. 

Mr.  Nelson.  Do  you  think  that  this  will  prevent  a  raise  of  rates? 

Mr.  Fulbright.  Of  course,  I  do  not  believe  that  the  railroads  will 
stop  operating  if  they  all  went  into  receiverships,  but  when  you  get 
the  roads  down  to  the  bottom,  it  affects  all  of  us.  The  railroads  are 
just  absolutely  essential  to  the  lifeblood  of  our  social  and  economic 
fabric. 

Mr.  Nelson.  What  is  the  greatest  benefit  to  the  shipper  of  all 
these  things  that  you  have  mentioned  here  during  the  last  hour  and 
a  half? 

Mr.  Fulbright.  I  would  say  a  flexible  system  of  rate  regulation 
that  will  assure  him  efficient  and  economical  transportation  is  pri- 
marily what  he  wants  and  that  everything  I  have  said  is  criticising 
a  law  that  tends  to  the  opposite  direction. 

Mr.  Nelson.  Thank  you. 


Mr.  Fulbright.  Now,  instead  of  working  like  the  author  thought 
it  would  do,  this  law  has  produced  some  of  the  most  grotesque  re- 
sults, and  I  mentioned  the  Southern  Pacific  a  while  ago,  with  a  small 
claim  relatively;  the  Burlington  has  a  very  small  one— I  do  not 
believe  that  it  has  any,  according  to  Mr.  Eastman— the  Union  Pa- 
cific's claim  is  $8,000,000;  the  claim  against  the  Southern  Railway 
is  several  times  that. 

Now,  here  is  the  way  it  works. 

The  Chairman.  Mr.  Fulbright,  we  are  going  to  have  to  adhere 
to  our  rule,  and  stop  at  this  point. 

How  much  more  time  will  it  take  you  to  complete  what  you  desire 
to  say?  Of  course,  the  committee  will  take  your  time  to  a  verv 
great  extent.  ^ 

Mr.  Fulbright.  Of  course,  interrogation  by  the  committee  has 

think  per- 


^,       ,       ^      .,       ^         ,     -  speak  to  the  representatives  of 

the  class  1  railroads  and  short  lines  before  they  leave  this  room. 

All  right,  we  will  adjourn  until  10  o'clock,  Tuesday  morning. 

(Thereupon,  at  11.46  o'clock  a.  m.,  an  adjournment  was  taken 
until  10  o'clock  a.  m.,  Tuesday,  January  26,  1932.) 
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TUESDAY,  JANXJABY  26,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  C. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Rayburn  (chair- 
man) presiding. 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  R.  C.  FUIBRIGHT,  CHAIRMAN  LEGISLATIVE  COM- 
MITTEE  THE  NATIONAL  INDUSTRIAL  TRAFFIC  LEAGUE— 
Resumed 

The  Chairman.  Mr.  Fulbright,  I  dislike  very  much  to  start  with 
these  few  members,  but  we  are  going  to  adhere  to  our  rule  to  start 
at  10  o'clock  a.  m. 

You  may  proceed. 

Mr.  Fulbright.  Statement  was  made  by  the  speaker  at  the  session 
Friday  to  the  effect  that  if  the  commission  had  to-day  on  hand  a 
revolving  fund,  or  the  fund  of  $378,000,000  claimed,  it  would  be 
of  no  substantial  benefit  to  the  carriers. 

The  Chairman.  Who  made  that  statement,  Mr.  Fulbright? 

Mr.  Fulbright.  I  said  that. 

Commissioner  Eastman,  in  his  statement  indicated  that  it  would 
be  of  some  benefit  if  we  had  it  to-day.  Of  course,  he  did  not  go  into 
detail  on  it,  and  I  am  quite  sure  that  what  he  had  in  mind  was  that 
there  would  be  some  carriers,  strong  enough,  and  in  a  financial 
condition  to-dav,  with  good  enough  prospects  to  comply  with  the 
requirements  of  section  15a  to  the  effect  that  they  could  furnish 
assurance  of  their  ability  to  repay  the  loan  within  the  time  fixed 
therefor  and  to  meet  their  other  obligations  in  connection  with  the 
loan.  The  trouble,  however,  is  that  those  carriers  that  are  really  in  a 
condition  whereby  they  could  meet  that  requirement  are  not  the  ones 
that  need  it  worst.  The  restrictions  of  the  statute  are  so  severe 
tliat  an  agent  acting  for  the  Government,  and  as  a  trustee  of  that 
fund,  must  keep  within  those  restrictions.  That  makes  it  more  diffi- 
cult to  get  money  from  the  fund,  if  it  were  available,  than  it  would 
be  to  borrow  it,  even  to-day,  through  private  channels. 

When  we  recessed  on  Friday,  I  had  just  started  to  give  some 
"lustrations  of  how  this  recapture  law  has  worked  out.  Of  course, 
you  can  have  numerous  illustrations  to  demonstrate  its  unfairness. 
1  just  checked  up  a  few  roads,  some  of  which  I  knew  about  to  start 
With,  to  see  the  effect  of  this  recapture  provision.    I  took  the  Nickel 
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Plate,  the  New  York,  Chicago  &  St.  Louis  Ry.  Co.,  which  owiis 
approximately  twenty-eight  hundred  miles  of  road  and  operates 
about  a  hundred  miles  more,  one  of  the  best  located  properties  in  the 
central  freight  association  territory.  It  is  a  direct  line  from  St. 
Louis  to  Buffalo,  through  Cleveland  and  Toledo,  and  serves  a  rich 
territory.    Now,  they  have  a  recapture  claim,  according  to  the  figures 

I  saw,  of  something  over  $15,000,000  against  that  road. 

From  19*21  to  1931,  inclusive;  that  is,  to  the  end  of  November, 
the  average  earnings  upon  the  book  investment  of  that  line  were 
4  per  cent,  almost  exactly  4  per  cent.  In  1931,  for  the  11  months, 
it  earned  at  the  rate  of  1.05  per  cent. 

Mr.  HuDDLESTON.  Duriug  what  years  did  they  earn  this  excess? 

Mr.  FuLBRiGHT.  They  had,  I  think,  excesses  claimed  for  1925, 1926, 
and  1927. 

There  were  no  other  years  when  they  would  be  within  that  class. 

I  may  say  in  this  case,  Mr.  Huddleston,  there  is  a  substantial 
variation  in  the  carrier's  book  investment  account  and  what  the 
commission  claims  to  be  its  value.  Value  is  very  much  less.  But, 
even  under  the  commission's  basis,  it  would,  in  most  years,  be  far 
below  the  standard  return.  For  example,  in  1930,  it  earned  2.32 
per  cent  upon  book  investment.  In  1921  they  earned  3.50  per  cent; 
in  1928,  which  was  a  very  prosperous  year,  they  earned  4.2  per  cent. 

Mr.  Huddleston.  Is  it  not  confusing  to  make  that  comparison 
with  book  investment,  when  it  has  been  decided  that  the  value  is 
much  less?  Who  not  give  the  figures  based  on  the  value  ascertained 
by  the  commission? 

"^Mr.  FuLBRioHT.  I  understand  that  it  has  not  yet  been  finally 
ascertained.  We  know  in  some  cases  it  is  excessive,  and,  of  course, 
in  this  case,  the  amount  of  the  excess  I  do  not  know. 

Mr.  Huddleston.  Of  course,  if  you  have  no  idea  what  the  value 
of  the  carrier's  property  is,  then  any  figuring  of  excess  is  mere 
speculation. 

Mr.  FuLBKiGHT.  I  think  that  is  correct,  and  yet  even  as  the  com- 
mission has  valued  that  property,  there  are  only  3  years  out  of  the 

II  in  which  they  earned  any  excess. 

Mr.  Huddleston.  Your  calculations  call  attention,  not  to  the  com- 
mission's valuation,  but  to  book  value. 

Mr.  Fulbright.  And,  I  wish  I  could  tell  you  the  i-eal  valuation, 
but  I  can  not. 

Mr.  Huddleston.  Can  you  not  tell  us  what  the  excess  was  as  de- 
termined by  the  commission? 

Mr.  Fulbright.  I  would  be  very  glad  to  supply  that  for  the 
record. 

Mr.  Hut>dleston.  That  is  the  only  thing  that  gives  me  any  help. 

Mr.  Fulbright.  You  understand  that  they  are  dealing  still  with 
a  figure  that  is  not  finally  determined.  The  figure  the  commission 
determined  is  on  the  basis  that  has  been  condemned  by  the  Supreme 
Court,  so  still  we  do  not  know  what  the  figures  are  going  to  be. 

Mr.  Huddleston.  Then,  if  we  assume  that  the  book  value  is  the 
true  value,  there  would  be  no  excess  to  be  repaid ;  is  that  not  correct  ? 

Mr.  Fulbright.  That  is  true. 

Mr.  Huddleston.  Then  that  does  not  afford  the  "horrible  ex- 
ample "  that  you  are  looking  for  ? 


Mr.  Fl'Lbrioht.  If  you  take  the  book  value  of  the  carriers  as  a 
whole,  taking  the  commission's  figures,  figures  found  by  the  com- 
mission, it  will  run  about  95  per  cent,  because  in  some  cases  the  com- 
mission value  exceeded  the  book  value.  That  is  true  of  our  own 
Texas  lines. 

Mr.  Huddleston.  We  are  talking  about  this  particular  carrier. 

Mr.  Fulbright.  Yes;  but  you  understand  that  so  far  as  the  in- 
vestment that  the  owners  of  the  property  had  put  into  it,  they  only 
got  4  per  cent  for  the  period. 

Now,  it  may  have  bfeen  improvidently  invested;  it  may  not  have 
been. 

Mr.  Huddleston.  Of  course,  it  may  not  have  been  invested  at  all. 

Mr.  Fulbright.  Well,  I  think  it  was  in  that  case,  but  at  any  rate 
for  the  past  two  years  that  property  has  been  in  a  pretty  hard  way 
under  any  basis  of  valuation. 

Now,  they  also  have  a  half  interest 

Mr.  Huddleston.  Pardon  me  a  minute  for  interrupting  you. 

Mr.  Fulbright.  That  is  all  right.  I  am  glad  to  have  you  ask  me 
any  questions. 

Mr.  Huddleston.  It  seems  that  in  this  aspect  of  your  criticism  of 
the  recapture  clause  it  is  addressed  to  the  fact  that  it  covers  an  an- 
nual period  and  not  a  period  sufficiently  long  to  be  truly  representa- 
tive of  the  carriers'  earning  capacities. 

Mr.  Fulbright.  I  think  that  is  correct.  That  is  primarily  what 
we  have  discussed. 

Mr.  Huddleston.  So  that  if  there  was  a  10-year  period  instead  of  a 
1-year  period,  there  would  be  no  excess  to  be  recaptured. 

Mr.  Fulbright.  Only  in  about  a  very  few  sporadic  instances,  and 
there  would  be  none  of  the  major  lines,  maybe,  if  the  recapture  clause 
took  in  a  10-year  period. 

Mr.  Huddleston.  It  seems  that  your  criticism  of  the  recapture 
clause  is  addressed  to  the  annual-period  method  instead  of  some 
other  method. 

Mr.  Fulbright.  Well,  I  think  it  is.  My  criticisms  the  other  day 
were  primarily  addressed  to  the  policies  of  the  carriers  on  their 
expenses  as  they  might  affect  the  shippers. 

Now  I  will  deal  more  as  it  affects  the  carriers  than  it  does  the 
shippers,  and  I  may  say  the  shippers  are  interested  in  that,  indirectly, 
m  wanting  to  see  the  most  efficient  system  of  transportation  that  they 
can  get,  but  I  want  to  point  out  also  that  there  are  a  few  lines  of 
railroads  where  if  you  averaged  the  whole  period,  their  income  would 

fk  ^?T-^f ^^?.?^  ^  P®^  ^^^*  ^^  ^^  average.  Now,  it  so  happens  that 
tne  Nickel  Plate  is  m  a  pretty  bad  way,  but  they  have  a  half  interest 
m  a  line  that  runs  from  Toledo  to  Detroit,  known  as  the  Detroit  & 
i  oledo  Shore  Line,  163  miles  of  road,  in  which  the  investment  is 
relatively  small  because  they  do  not  have  any  very  large  terminal 
properties.  The  investment  is  only  about  $10,000,000.  Now,  that 
^etroit  &  Toledo  Shore  Line  is  owned,  half,  by  the  Grand  Trunk 
Western,  and  half  by  the  Nickel  Plate.  That  road  is  two  railroads  ia 
one  It  has  all  of  the  connecting  business  between  Toledo  and  De- 
troit for  both  systems.  It  is  a  joint  property.  As  a  result  of  that 
11  has  double  the  traffic,  practically,  that  there  would  have  been  lor 
each  of  the  lines  if  each  of  the  railroads  had  their  own  line.  In  that 
way  It  is  an  economy  for  both  of  them,  but  the  Detroit  &  Toledo 
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Shore  Line  has,  on  the  same  basis,  earned  for  the  whole  period,  11 
years  less  one  month,  about  8^4  per  cent  on  the  investment;  but, 
mind  you,  part  of  that  earning  is  tor  the  benefit  of  the  Nickel  Plate 
and  part  of  it  for  the  benefit  of  the  Grand  Trunk,  which  is  not  in 
recapture  as  I  recall.  There  are  numerous  cases  where  there  are 
terminal  properties  that  I  shall  get  to  directly  that  are  owned  by  a 
number  of  lines  where  the  terminal  property  goes  into  recapture, 
but  it  is  very  unusual  for  a  class  1  line  to  go  into  that  class,  where 
you  take  it  as  a  whole. 

Now,  another  illustration  of  it  is  the  Denver  &  Rio  Grande 
Western,  operated  through  the  mountains  of  Colorado,  and  has  been 
known  as  a  man-killer  railroad.  Perhaps  the  most  difficult  opera- 
tion, as  a  whole,  of  any  railroad  in  the  country — for  many  years 
that  property  was  in  receivership,  barely  paid  operating  expenses, 
and  for  5  of  the  11  years  it  made  less  than  2  per  cent  on  its  invest- 
ment.    Against  that  there  is  a  substantial  recapture  claim. 

I  might  give  you  a  still  better  illustration  of  it,  the  Orient.  I 
suppose  this  committee,  the  members  who  have  been  here  a  good 
while,  will  remember  the  Orient  and  the  tale  of  its  troubles.  It 
was  always  in  the  red,  and  along  in  1928  they  discovered  oil  out 
.there,  and  where  it  had  been  operating  at  a  deficit  for  three  of  the 
previous  seven  j^ears  and  never  made  as  much  as  1  per  cent  on  its 
investment,  in  that  year  it  ran  right  up  into  recapture  class  and 
made  about  11  per  cent,  and  in  the  next  year  it  had  some  claim 
against  it,  as  a  result  of  which,  although  they  had  many  obligations 
upon  which  they  were  in  arrears,  and  although  they  had  run  through 
several  years  without  making  anything,  as  soon  as  they  do  make 
something,  why,  there  is  a  claim  put  upon  part  of  the  act,  and 
they  are  put  in  the  recapture  class. 

There  are  a  number  of  those  examples.  I  recall  one  particularly, 
that  I  have  in  mind,  the  Louisiana  &  Northwestern.  For  a  number 
of  years  they  practically  did  not  have  anything.  They  came  here 
and  tried  to  have  that  road  abandoned. 

Mr.  Parker.  They  also  wanted  to  abandon  the  Orient,  or  a  part 
of  it,  did  they  not  ? 

Mr.  FuLBRiGHT.  No;  they  came  to  Congress  to  get  some  help  in 
connection  with  their  financing.  I  have  forgotten  what  it  was, 
Mr.  Parker. 

Mr.  Parker.  I  thought  that  they  came  here  and  asked  to  be 
allowed  to  abandon  part  of  the  road. 

Mr.  FuLBRiGHT.  I  do  not  recall  that;  but  they  came  up  here,  I 
think,  trying  to  get  their  indebtedness  to  the  Govermnent  revised 
in  some  way. 

The  Chairman.  Has  the  Orient  ever  paid  back  what  it  owed  to 
the  Government? 

Mr.  FuLBRiGHT.  I  can  not  answer  that.  I  assume  it  has  now, 
•because  it  made  some  money. 

This  Louisiana  &  Northwestern,  in  2  yeai"s  out  of  the  11,  made 
some  money.  It  had  been  operating  in  the  red  most  of  the  time 
until  1922,  when  they  discovered  oil  in  territory  in  Louisiana  served 
by  it,  whereupon  it  jumped  into  the  recapture  class  for  a  couple 
of  years. 

-  Now,  there  are  lots  of  those  cases,  those  kinds  of  instances.  The 
discovery  of  oil  or  mineral  may  for  a  time  build  up  the  road  and 


give  a  large  amount  of  traffic.  In  the  case  of  oil,  that  does  not  last 
very  long,  because  when  pipe  lines  come  into  the  field  a  large  part 
of  that  tonnage  is  taken  away  by  pipe  lines  which  are  more  econom- 
ical transportation  facilities  for  crude  oil. 

The  Chairman.  Mr.  Fulbright,  was  there  any  very  great  necessity 
or  any  very  great  wisdom  in  building  the  Kansas  City,  Mexico  & 
Orient,  anyhow,  in  the  beginning?     What  was  the  promise  there? 

Mr.  Fulbright.  I  do  not  think  there  was. 

The  Chairman.  What  was  the  promise  on  that  road? 

Mr.  Fulbright.  I  do  not  think  there  was  any  very  greiat  promise. 

The  Chairman.  It  was  a  dream  on  the  part  of  somebody  that 
wanted  to  go  and  build  a  road  from  Wichita,  Kans.,  to  the  Pacific, 
down  through  Texas  and  Mexico.  They  have  not  got  there  yet, 
have  they? 

Mr.  Fulbright.  And  that  leads  me  to  this  thought:  I  believe 
there  are  a  number  of  roads  that  were  built  without  any  sufficient 
economic  justification  for  their  being.  I  have  in  mind  one  road  that 
was  built  by  a  man  who  had  sold  out  an  invention  for  a  large  sum 
of  money.  He  always  had  wanted  to  be  a  railroad  president,  so  he 
built  a  $20,000,000  railraod  paralleling  a  road  that  had  been  in  opera- 
tion for  many  years,  where  manifestly  both  of  them  could  not  suc- 
ceed, and  that  has  been  one  of  our  weak  lines  fastened  upon  us. 
That  has  been  my  criticism  of  the  tears  that  have  been  shed  over  the 
weak  lines.  Some  of  the  weak  lines  represented  an  improvident  in- 
vestment to  start  with,  and  I  never  have  felt  that  the  man  who  put 
his  money  into  a  well-located  railroad,  had  gone  in  and  made  a 
wise  investment,  should  be  re(^uired  to  turn  his  earnings  over  to 
some  man  who  made  an  improvident  investment. 

That  is  the  basic  principle  of  this  recapture.  It  is  the  basic 
theory  of  having  this  policy  to  pool  the  earnings,  with  which  the 
national  Industrial  Traffic  League  is  not  in  sympathy.  It  has  never 
been,  from  the  beginning. 

Mr.  MiLLiGAN.  Mr.  Fulbright,  have  there  not  been  many  instances 
where  communities  have  been  built  up  along  those  lines  and  they 
have  become  a  public  necessity  to  those  communities? 

Mr.  Fulbright.  Yes,  that  is  true,  and  I  do  not  refer  in  that  con- 
nection to  a  road  that  has  been  built  out  in  a  new,  undeveloped 
territory. 

Mr.  MiLLiGAN.  You  are  referring  to  parallel  lines? 

Mr.  Fulbright.  I  am  referring  to  lines  that  were  built  where 
there  were  already  transportation  facilities  there.  Of  course,  you 
stopped  that  in  the  1920  act.  In  the  1920  act  you  put  in  a  provision 
that  it  must  be  in  the  public  interest  before  they  can  build  the  road. 

The  Chairman.  Do  you  think  that  if  that  had  been  in  the  act 
smce  1887,  that  that  would  have  cured  a  lot  of  our  difficulties  ? 

Mr.  Fulbright.  Undoubtedly. 

The  Chairman.  We  never  would  have  had  that  situation? 

Mr.  Fulbright.  We  never  would  have  had  that  situation. 

The  Chairman.  Has  not  our  trouble  always  been  the  weak  sisters, 
anyhow  ? 

Mr.  Fulbright.  That  has  been,  more  than  anything  else,  the 
cause  of  all  of  these  remedies  suggested  from  time  to  time,  nostrums, 
to  cure  the  railroad  troubles.    As  I  said  the  other  day,  it  was  pri- 
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marilv  the  principal  argument  back  of  Senator  Cummins's  idea  in 
that  feature  of  this  bill. 
In  1930 

Colonel  Thom.  Would  you  object  to  repeating  your  statement,  Mr 
Chairman  ?    I  did  not  catch  it. 

The  Chairman.  I  think  I  asked  if  a  great  deal  of  our  present  ills 
would  not  have  been  cured  if  the  convenience  and  necessity  provi- 
sions  m  the  act  of  1920  had  been  in  effect  or  had  gone  into  effect  with 
the  interstate  commerce  act  in  1887,  and  that  without  that  a  great 
many  of  our  so-called  weak  sisters  were  built,  and  they  have  been  a 
venr  great  trouble  in  trying  to  find  remedies  for  a  difficult  condition 

Colonel  Thom.  Thank  you. 

HT "^^^TM V  ^^"^t^*  However,  allow  me  to  say  this :  I  quite  agree  with 
Mr.  Milligan  that  after  a  railroad  is  built  somewhere,  and  indus- 
tries and  communities  have  been  built  up  along  it,  it  is  a  very  great 
tragedy  to  rip  it  up  and  take  it  away. 

Mr.  FuLBBiGHT.  Certainly.    There  have  been  a  lot  of  properties 
that  have  had  to  keep  on  operating  without  any  profit  to  the  owners 
and  sometimes  at  a  loss  and  have  been  in  receiverships,  where  you 
could  not  abandon  them  because  of  that  condition  having  arisen. 
But  at  the  same  time,  there  have  been  many  lines  that  simply  do 

play  an  important  part 

The  Chairman.  Take  the  Missouri  &  North  Arkansas :  The  com- 
mission allowed  the  people  to  cease  o[jerations  on  that  line,  back 
several  years  ago.  I  remember  that  I  went  down  to  the  commission 
with  two  representatives  from  the  State  of  Arkansas  and  conferred 
with  Mr.  Myers.  He  said,  '*  Now,  gentlemen,  there  is  no  way  for  us 
to  keep  this  railroad  running.  If  you  can  find  anybody  that  is 
willing  to  lose  $300,000  like  these  people  did  last  year,  we  will  let 
them  operate  it." 
Mr.  Kell  finally  got  that  road,  did  he  not  ? 
Mr.  FuLBRiGHT.  I  think  it  did. 

The  Chairman.  I  think  that  Mr.  Kell  got  the  road,  and  began 
putting  his  wheat  and  other  grains  over  it,  and  then  they  struck 
some  oil  along  it,  and  it  came  out  in  a  way.  I  do  not  know  how 
far  it  is  out  now. 

Mr.  FuLBRiGHT.  Well,  there  has  been  a  great  many  of  those  weak 
lines  that  have  been  absorbed  through  the  policy  of  consolidation. 
In  fact,  I  would  say  in  the  Southwest  a  large  part  of  our  weak-line 
problem  has  been  solved  through  the  matter  of  strong  lines  taking 
over  the  weak  lines. 

The  Chairman.  Which  is  the  greatest  justification  that  has  been 
offered  for  consolidation? 
Mr.  Fulbright.  Yes:  that  is  correct. 

In  that  connection,  1  want  to  mention  the  Louisiana  &  Arkansas 
There  is  a  line  of  some  400  miles  of  main  line,  owning  and  operating 
800  miles  in  Louisiana  and  Arkansas.  That  is  a  road  that  was 
owned  originally  and  operated  for  many  years  by  people  who  had 
large  timber  interests  in  that  country.  That  road  was  conservatively 
built,  conservatively  operated,  and  they  had  two  years  in  which 
they  ran  in  the  recapture  class,  1923  and  1925. 
The  Chairman.  That  is  the  Louisiana  &  Arkansas? 
Mr.  Fulbright.  Yes,  sir. 
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And,  their  earnings  for  the  past  three  years  have  averaged  around 
3  per  cent,  and  for  the  whole  period  of  11  years  4.2  per  cent  upon 
propertjr  investment.  ^ 

Now,  investment  in  that  case  is  quite  close  to  valuation.  I  do  not 
remember  the  exact  figures,  but  it  is  very  close.  There  is  some 
difference,  however. 

Now,  I  want  to  go  back  for  a  minute  to  the  Nickel  Plate.  Just  a 
minute,  because  it  illustates  another  point.  They  have  $20,260  000 
bonds  that  are  maturing  this  year.  They  have  also  equipment  obli- 
gations m  excess  of  $1,000,000.  ^    f        ^  u"ii 

That  road,  in  that  connection,  I  just  want  to  read  into  the  i-ecord 
the  range  of  its  bonds  and  show  what  happened  to  it.  Its  first  mort- 
gages are  conservative  mortgages  with  a-high  rating.  Its  first  4's 
mature  m  1937.  They  were  selling  above  pir  in  thf  early  part  of 
the  year.    They  declined  to  75i/i.  ^  ^ 

Colonel  Thom.  What  year  ? 

Mr  Fulbright.  In  1931.  These  are  1931  ranges  I  am  giving  you. 
aiTihl  ""T'  h  ^^^g^g«  t^at  "matures  this  year,  1932,  betrs  interest 
?017/  Th  ?^  ^  1^,^\^^^^:  A  year  ago  those  bonds  were  selling  at 
101%.  That  was  last  spring.  Before  the  close  of  the  year  they  liad 
gone  down  to  14%.  In  other  words,  for  $145  you  bought  a  $1  000- 
mortgage  bond  of  that  railroad.  Their  refunding  5yA  mature  in 
eaJlv  iZ"  f  Tq'^f  '"'^  1^  ^^'""^  ''^^''  mortgages,  S)ld  at  107  in  the 

?r  '  down  from  93  to  17. 

P,.r!!w  !!l  ^A^^'"''!''^  ^^^^^  ^""^^^  maturities,  in  the  face  of  a  poor 
hn^Xf  ?h  ^-^  ^^^r'^  *''^  ^^'  ^^^'^  y^^^«'  i«  there  any  question 
a^«i,r.f  fiof  ''^^J'^'}'S  claim  of  the  commission  for  $15,000,000 
K  or.H?h^'?F''*^  ''  ^'f  about  the  worst  thing  that  can  happen 

for^^To^  L  \  ''  '  P''!^  P^'l^^  ^^^  ^^^^^^  *^  the  price  of  $145 
for  a  $l,000-mortgage  bond  on  that  property. 

morHrSlikeT''*''"'^  '"'"'  ^"^  ^^'''  ^'^  "^^^^  ^^^"^  *^^*  ^«^ 
The  Erie  is  not  much  better. 

in?r«i?n«Hl''''l^  ^^^^  railroads  to-day  are  confront- 

t£1  at      T  ''^^''^  *^^y  ^*^^  *  ^^^g^  ^"^^^^  of  maturing  notes. 
lifZoxZ    "''  "'"''^  '"'  ^^^^'  ^"*  ^^  '^^^  ^^^  1^^^'  they^ave  a 
The  Chairman.  Let  me  ask  you  this,  Mr.  Fulbright  •  The  stook 
holders  and  directors,  and  especially  the  directo^  and  office^  of 

n'c"mTon4l\r  rr  "^T  ^  ^^^^'  ^^  the?  noTo'wnel 

"or^Tf  tTe'con^^^^^^^^^  ^  ^^^^  ^'^^  ^^^  ^^^^  -^  — t 

Mr.  Fulbright.  Why,  that  is  correct,  and  that  is  what  Mr  East- 

oZrZ^''  ;-^'^  he  said  that  the  Chesapeake  &  Ohio  had  a  lot  of 

The  Chairman.  They  made  a  good  return  ? 

to^I;  .^^'if'''''''T-  ^^i'  ^'""K  ^^  Chesapeake  &  Ohio-I  am  going 
to  get  to  the  coal  roads  and  deal  with  that  group  directlv  ifvof 
wiff  allow  me  I  will  just  wait  about  that.  ^  ^  airectly,  if  you 

nnl^:  .""clt^oTo.^^^^       P^^^*^^^"^  ~^^^^^<^  these  roads 
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Mr.  FuLBRiGHT.  Common  control,  not  practical  consolidation. 
Thev  have  got  a  long  ways  to  go  yet  with  the  commission. 

The  Chairman.  I  know,  but  when  it  is  actual  and  not  legal, 
that  is  another  thing. 

Mr.  FuLBRioHT.  I  say  that  there  is  a  group  of  financiers  that  are 
very  greatly  financially  interested  in  that  whole  group  of  lines. 

1  he  Chairman.  And,  they  have,  through  devices  of  holding  com- 
panies, without  having  gotten  consent  of  the  Interstate  Commerce 
Commission,  done  that. 

Mr.  FuLBRiGHT.  Yes.  We  have  got  a  good  deal  of  it  in  this  re- 
port, this  investigation  that  has  been  macte  by  the  committee. 

I  will  speak  of  how  they  have  acquired  that.  The  point  that  I 
am  trying  to  make  is  that  among  that  group  there  are  a  number  of 
lines  that  are  in  a  most  serious  situation,  so  far  as  their  credit  is 
concerned,  and  the  Chesapeake  &  Ohio,  is  the  one  strong  line  of  the 
group,  and  is  confronted  with  the  largest  claim  of  any  single  line 
in  the  United  States,  so  that  it  is  prevented  by  that  claim  from 
helping  the  other  lines  that  need  the  help. 

The  Chairman.  You  believe  that  any  financial  group  that  con- 
trols one  railroad  should  be  allowed  to  acquire  another  without  the 
consent  of  the  Interstate  Commerce  Commission  ? 

Mr.  FuLBRiGHT.  No,  I  do  not.  I  was  not  going  to  discuss  that, 
because  it  is  not  before  the  committee  now. 

The  Chairman.  I  understand  that,  but  it  is  going  to  be. 

Mr.  FuLBRiGHT.  It  is  going  to  be,  and  I  shall  be  here,  when  it 
comes  up ;  that  is,  if  I  can. 

I  must  say  our  organization  has  gone  into  that  subject,  also,  Mr. 
Chairman,  as  we  have  into  many  others.  We  are  acutely  interested 
in  all  of  these  problems  of  transportation,  because  they  affect  the 
shippers.  They  atlect  the  public,  and  that  is,  the  prime  interest  we 
have,  and  only  interest  we  have. 

No  railroad  company  can  have  anything  to  say  in  our  organiza- 
tion. We  will  not  even  let  a  representative  in  our  meetings.  They 
are  executive,  and  sometimes  we  work  along  with  them,  and  some- 
times we  are  on  the  other  side  from  them. 

It  is  not  necessary  to  go  into  any  more  examples.  I  suppose  when 
Mr.  Cain  comes  up  with  his  short-line  railroads  he  will  give  you 
hundreds  of  them  and  cite  inequalities  of  them,  but  you  will  find 
cases  where,  for  just  one  year,  out  of  the  11  years  since  that  act  has 
passed,  where  the  carrier  has,  by  some  good  streak  of  fortune,  in 
some  way,  made  a  good  return  away  above  an  average  return  and 
brought  itself  in  the  recapture,  and  you  just  can  not  pick  out  a 
period,  unless  you  made  the  period  so  long  that  it  would  make  it 
practically  a  permanent  proposition,  that  would  not  work  injustice 
m  some  cases. 

Now,  I  want  to  go  from  that;  I  want  to  go  into  the  effect  of  sec- 
tion 15a  on  refinancing.  It  is  desirable  that  railways  be  financed 
in  part  by  bonds  and  in  part  by  stock.  Perhaps  the  most  desirable 
condition  would  be 

Colonel  Thom.  Before  the  witness  gets  away  from  that,  may  I 
get  you.  Mr.  Chairman,  or  some  member  of  the  committee,  to  ask 
him  this  question :  Whether  the  fact  that  some  of  these  roaas,  some 
of  them  are  brought  into  the  recapture  class,  was  not  due  to  rates, 
but  due  to  fortuitous  conditions  of  traffic  on  those  roads. 


Mr.  FuLRRraHT.  I  may  say  that  I  am  going  to  discuss  the  rate  situ- 
ation in  a  general  way  later.  I  will  answer  that  question  by  saying 
yes,  there  were.  For  the  most  part,  it  would  not  be  because  of  rates. 
It  was  because  of  other  conditions.  I  shall  point  out  that  the  roads 
with  the  lowest  rates  on  a  ton -mile  basis  are  the  ones  that  have  the 
biggest  recapture  claims  usually. 

It  has  been  the  theory  of  some  students  of  transportation  that 
approximately  half  of  the  capital  structure  of  railways  should  be  in 
stock  and  approximately  half  in  bonds.  Of  course,  that  is  an  ideal. 
I  do  not  think  there  has  ever  been  a  time  when  there  was  as  much  as 
50  per  cent  of  the  outstanding  capitalization  in  stock.  In  1911  bonds 
constituted  54.6  per  cent;  in  1913  it  was  54.8  per  cent,  and  the 
remainder  was  stock. 

Now,  it  is  desirable  to  have  a  law  so  that  under  normal  conditions, 
railway  improvements  can  be  financed  certainly  as  much  out  of  stock 
sales  as  out  of  borrowed  money,  and  that  is  in  the  public  interest, 
because  if  the  major  part  of  the  value  of  a  carrier  consists  of  bonds, 
they  have  got  an  absolute  requirement  to  pay  that  interest,  and  if 
they  do  not  pay  it,  why,  receivership  follows,  and  with  receivership, 
large  expenses,  which  ultimately  come  back  on  the  public,  also  ineffi- 
cient operation.  If  the  major  part  of  the  capitalization  is  stock,  the 
stockholders  simply  have  to  forego  their  returns,  their  dividends, 
and  they  can  do  nothing  about  it. 

It  is  desirable  for  any  business  institution  to  reduce  its  indebted- 
ness and  at  least  put  itself  in  a  safe  position  so  that  in  times  of 
depression,  they  will  not  have  such  heavy  bills  of  interest  to  pay.  Of 
course,  it  has  been  a  part  of  the  policy  from  the  beginning,  has  been 
a  permanent  policy,  that  a  large  proportion  of  the  railroads'  capitali- 
zation, should  be  bonded  indebtedness,  with  a  series  of  underlying 
primary  mortgages,  and  series  of  junior  mortgages,  or  overlying 
mortgages. 

Now,  since  the  first  of  January,  1920,  to  the  close  of  1930,  the  rail-  / 
roads  increased  their  capitalization  over  $3,000,000,000 — well,  it  is 
$3,244,000,000  in  round  figures. 

Now,  of  that  amount,  approximately  two-thirds  of  it  was  in 
bonded  indebtedness.  $2,115,193,000  consisted  of  bonded  indebted- 
ness, while  the  stock  capitalization  increased  only  $1,128,441,000. 

Now,  remember  that  we  went  through  a  generally  prosperous 
period ;  we  went  through  a  period  when  it  was  an  easy  thing  to  sell 
stock,  about  the  greatest  era  of  stock  purchasing  generally,  on  the 
part  of  the  public,  that  has  ever  been  known,  and  yet  through  that 
period  it  was  significant  that  the  refinancing  or  new  financing  ob- 
tained by  railroads  had  to  be  most  of  it,  in  the  shape  of  bonds. 

Now,  why  was  that?  In  the  first  place  we  have  got  a  policy  of 
law,  a  theory  that  on  its  face  restricts  the  amount  that  a  railroad 
may  earn  in  any  year,  no  matter  how  good  the  times  may  be,  puts 
a  restriction  on  it,  and  does  not  make  any  provision  as  to  how  they 
can  get  returns  in  bad  years,  just  as  Mr.  Hanauer  described. 

Now,  you  are  not  going  to  buy  stocks  in  institutions  like  that,  when 
you  can  buy  stocks  in  some  other  utility  that  does  not  have  that  kind 
of  a  regulatory  restraint  hanging  over  it.    That  is  a  simple  answer. 

And,  the  total  capitalization  during  the  11  years'  period  increased 
16.6  per  cent.  Funded  indebtedness  increased  approximately  20 
per  cent,  and  the  stock  about  12%  per  cent. 
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I  have  referred  to  the  situation  as  to  the  bonds.  This  present 
market,  of  course  has  affected  the  price  of  all  bonds,  and  all  securi- 
ties  ai-e  at  such  a  low  figure  that  in  some  instances  they  seem  absurd 
iiut  thLs  has  been  particularly  hard  on  the  carriers,  because  it  is 
necessary  for  them  to  do  a  substantial  amount  of  financing  out  of 
junior  securities,  and  when  the  market  for  junior  securities  is  gone 
why,  It  somewhat  paralyzes  their  credit.  To-day  the  investing  pub- 
lic, when  It  looks  at  railroad  securities,  does  not  only  consiiler  these 
general  market  conditions,  but  they  consider  also  the  possibilities  of 
all  of  these  additional  claims  that  may  come  from  the  Government, 
the  result  of  all  of  this  restrictive  legislation. 

You  will  not  go  out  here  and  buy  a  house  if  somebody  tells  vou 
that  you  are  buying  a  lawsuit.  You  do  not  want  a  lawsuit.  You 
want  to  invest  your  money.  You  will  not  buy  bonds  on  these  rail- 
roads if  you  think  that  they  are  going  to  be  thrown  into  litigation 
with  big  claims  by  the  Government,  and  that  operates  as  an  addi- 
tional  restriction.  Of  course,  fundamentally,  the  big  trouble  of  the 
railroads  is  that  they  just  have  not  got  the  business.  But,  added  to 
all  of  that,  all  of  these  things  affecting  industry  generally,  you  have 
got  the  force  of  these  hundreds  of  millions  of  dollars  that  are  hang- 
ing as  claims  over  them,  and  we  do  not  know  how  much  they  are 
m  most  cases  we  do  not  know  how  much  they  may  develop  m  the 
cases  we  have  not  even  heard  of.  It  is  bound  to  have  a  tremendously 
.  depressing  effect  which  is  cumulative  to  all  of  the  other  ills  that 
\J  aitect  railroads  and  industries  generally  at  this  time 

I  am  not  going  to  take  your  time,  biit  I  would  like  to  just  read  in 
the  record  some  of  the  figures.  I  spoke  of  the  Denver  &  Rio  Grande 
Western,  which  has  quite  a  recapture  claim  against  it.  Its  general 
6  s  declined  from  83  to  15  last  year.  I  have  fn  mind,  for  ex-ample, 
the  Western  Pacific  first  mortgage  5's. 

Mr.  BuLwiNKLE.  Mr.  Fulbright,  how  long  has  that  recapture  claim 
been  against  the  railroads  that  you  just  named  ? 
•   ^l'  Fulbright.  Well,  I  can  not  answer  that  question.    It  has  been 
in  the  development  for  some  time.    It  has  not  yet  reached  the  state 
of  litigation. 

Mr.  BuLwiNKLE.  Then,  what  did  you  say  their  bonds  were  the  1st 
of  January,  1931? 

Mr.  Fulbright   I  have  not  got  it  for  the  1st  of  January,  but  in 
the  early  part  of  the  year,  it  reached  the  high. 
Mr.  BuLwiNKLE.  The  early  part  of  the  year  ? 
Mr.  Fulbright.  The  early  part  of  the  year  it  was  85, 1  think  it  was. 
Mr.  BULWINKLE.  Then,  what  did  it  go  to  in  the  latter  part  of  1931  ? 
Mr.  Fulbright.  Fifteen. 
Mr.  BULWINKLE.  How  long  has  the  claim  been  hanging  over  that 

Mr  Fulbright.  Well,  I  can  not  answer  that,  but  I  get  your  point 
and  I  want  to  answer  your  point,  and  that  is  that  this  recapture' 
claim,  in  normal  times  with  everything  going  along  nicely,  with  a 
good  outlook  for  the  railroads,  it  does  not  operate  so  badly  on  their 
credit,  but  when  they  need  money  worst  is  when  it  comes  in  worst 

Now,  remember,  a  lot  of  these  roads  are  in  good  condition  on  their 
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Mr.  Bulwinklk.  In  connection  with  that,  let  me  ask  you  this: 
What  was  the  price,  we  will  say,  of  United  States  Steel  stock  on  the 
same  dav  ? 

Mr.  I^ulbright.  Well,  I  would  have  to  look  up  those  figures,  but 
I  can  give  the  range  for  last  year  right  here.  Probably  there  are 
some  others  present  who  can  tell  you  more  about  that  than  I  can. 
I  do  not  have  any  United  States  Steel  stock.  Of  course,  there  was  a 
tremendous  decline,  as  we  all  know,  and  when  you  come  to  railroad 
stocks,  the  Southern  Railway  went  from  one  hundred  and  sixty  and 
odd,  to  8  or  9,  I  think  it  was.  I  am  talking  here  about  bonds,  not 
stocks. 

Mr.  Bulwinkle.  No.  Now,  coming  back  to  the  Nickel  Plate. 
You  stated  that  just  now.  How  long  has  that  claim  been  hanffinff 
over  the  Nickel  Plate?  ^    ^ 

Mr.  Fulbright.  I  do  not  know. 

Mr.  Bulwinkle.  Has  not  that  Nickel  Plate  known  of  the  recap- 
ture claim  for  a  good  many  years  ? 
Mr.  Fulbright.  No,  sir. 
Mr.  Bulwinkle.  Since  1926  or  1927? 

Mr.  Fulbright.  I  think  probably  it  was  not  made  known  until  a 
year  or  so  ago;  two  or  three  years  ago.  It  has  been  known  that 
they  would  have  a  claim,  but  nobody  knew  how  much  it  was. 

The  commission  has  not  gone  out  and  shouted  to  the  world  how 
much  they  were  going  to  claim,  because  they  realize  that  it  is  too 
indefinite.  Thev  have  to  go  through  all  of  this  engineering  work, 
and  lay  a  predicate  for  all  of  the  litigation,  before  they  can  get 
where  they  can  say  there  is  a  certain  amount. 

Mr.  Bulwinkle.  That  is  all  I  care  to  ask,  Mr.  Chairman. 

Mr.  Fulbright.  But  the  point  is  that  recapture  claim  against 
the  Nickel  Plate,  ^y^  years  ago,  under  conditions  then  existing  would 
not  be  such  a  tremendous  burden  on  the  Nickel  Plate,  however  unfair 
it  might  be  to  take  money  away  from  the  Nickel  Plate  when  we  do 
not  take  any  away  from  the  Pennsylvania  that  parallels  it,  which 
IS  a  strong  road. 

Mr.  Bulwinkle.  The  point  that  I  wanted  to  get,  Mr.  Fulbright, 
was  the  recapture  clause  of  section  IHa,  from  your  statement  just 
now,  IS  the  sole  cause  of  the  depression  of  the  bonds  of  the  Nickel 
Plate,  and  that  other  railroad  you  named. 

Mr.  Fulbright.  I  do  not  mean  that.  Oh.  no:  do  not  understand 
me  to  testify  to  any  such  a  thing  as  that.  That  is  not  correct.  All 
bonds  have  gone  down.  We  know  that.  But,  the  point  is,  the  re- 
ca[)ture  claim  asserts  its  influence  to  destroy  the  credit  during  the 
time  when  the  credit  is  most  needed,  during'the  time  when  the  rail- 
road is  most  seriously  in  need  of  its  financing. 

The  impending  maturities  and  present  lack  of  earnings  are  bad 
enough  of  themselves,  but  when  you  put  on  top  of  that  the  recapture 
claim,  it  makes  it  a  lot  woi-se. 

Mr.  Bulwinklk.  Then,  if  they  had  i>aid  this  claim  when  it  was 
made  against  them,  they  would  not  have  had  this  condition  existing. 

Mr.  Fulbright.  I  do  not  believe  that  thev  have  gotten  up  to  the 
point  of  demanding  it  yet. 

Mr.  Bulwinkle.  Alf  right. 

Mr.  Fulbright.  I  want  you  to  remember  this  feature  of  this  law, 
I  tried  to  stress  it  the  first  day.     The  way  that  this  thing  is  working 
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out,  it  is  the  most  embarrassing  thing  on  earth,  because  it  takes  yeai-s 
and  years  to  get  to  the  point  of  collecting  the  money,  and  it  will 
continue  to  do  that  from  now  on,  if  you  keep  it  in  the  law,  and  a 
different  condition  obtains  entirely  when  it  comes  to  collecting  the 
money  than  those  w^hen  the  earnings  were  had. 

Now,  that  is  because  you  have  got  to  have  a  judicial  ascertainment 
of  value;  you  have  got  to  have  a  judicial  ascertainment  as  to  hoAv 
the  money  was  spent ;  you  have  got  to  go  into  the  controversy  as  to 
whether  there  was  overmaintenance  or  undermaintenance,  or  whether 
there  has  been  a  proper  accounting  of  some  item  on  one  account  when 
it  should  have  been  on  another  account,  and  all  of  those  things. 
Mr.  Parker.  Mr.  Chairman,  I  would  like  to  ask  a  question. 
The  Chairman.  Mr.  Parker. 

Mr.  Parker.  Mr.  Fulbright,  can  you  give  anv  estimate  of  how 
much  the  suit  in  the  case  of  the  O'Fallon  cost  'i 

Mr.  Fulbright.  No.  I  understand  that  perhaps  that  the  repre- 
sentatives of  the  railroads  are  going  into  the  cost  of  amending  this 
law.  We  made  some  estimates,  the  league  did,  about  a  year  and 
a  half  ago,  of  the  total  costs  of  the  valuations  and  recapture,  and 
we  estimated  at  that  time,  at  about  $177,000,000, 1  think  it  was,  some- 
thing like  that. 

Mr.  Parker.  I  was  thinking  of  the  costs  of  litigation  that  the  rail- 
roads are  likely  to  encounter,  or  face,  when  they  go  into  court  and 
try  to  adjudicate  the  cases  that  we  have  in  mind. 

Mr.  Fulbright.  It  runs  into  a  very  large  figure,  because  you  have 
got  to  have  expert  engineering,  and  accounting  skill,  as  well  as  some 
legal  talent,  incidentally,  and  litigation  of  that  kind  is  very  exi>en- 
sive. 

Mr.  Shallenberger.  You  are  arguing  here,  Mr.  Fulbright,  that 
because  the  railroads  have  earned  profits  under  the  recapture  clause 
it  hurts  their  credit.  I  should  think  that  it  would  help  my  credit, 
if  I  was  earning  an  excessive  unfair  income. 

Mr.  Fulbright.  Where  a  road  continues  to  earn  a  large  return  it 
wnll,  of  course,  not  hurt  its  credit  veiy  much  to  have  a  claim  against 
it;  but  in  a  majority  of  the  instances,  the  vast  majority  of  the  in- 
stances, there  are  just  two  or  three  years  out  of  a  period  of  11  years 
that  it  has  run  up  over  this  mark,  and  that  is  where  the  claim  has 
arisen,  and  you  have  had  the  depression  of  one  period  followed  bv 
the  depression  of  another,  and  during  the  time  of  the  depression  is 
when  this  becomes  most  serious. 

Mr.  Shallenberger.  I  note  in  connection  with  that  your  answer 
to  Colonel  Thom,  that  these  railroads  earned  their  excess  profits, 
as  a  result  of  fortuitous  traffic.  That  is,  by  good  fortune  they  re- 
ceived more  traffic  than  they  expected ;  is  that  not  the  reason  that  any 
railroad  has  earned  excess  profits? 

Mr.  Fulbright.  Well,  that  is  not  so  easy  to  answer. 

Colonel  Thom.  My  question  did  include  fortuitous  business. 

Mr.  Shallenberger.  Very  well. 

Colonel  Thom.  I  mean  some  special  condition. 

Mr.  Fulbright.  In  many  cases  it  is  because  of  some  peculiar 
situation  that  is  temporary,  and  in  very  few  cases  has  it  been  such 
that  there  has  been  a  fairly  permanent  earning  above  it.  There  is 
a  case  that  I  shall  get  to. 
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Mr.  Parker.  I  think  that  one  of  the  cases  that  was  brought  out 
by  the  short  lines  was  the  railroad  that  runs  up  into  the  Yosemite 
Valley.  During  the  San  Francisco  exposition  they  had  earnings  in 
excess  and  were  held  for  recapture,  and  it  was  the  only  j^ear  they 
ever  had  been  out  of  the  red.  I  think  that  was  testified  here  by  the 
short-line  people  when  we  had  the  short-line  hearings. 

Mr.  Fulbright.  It  all  goes  to  show  that  this  recapture  did  not 
strike  where  Senator  Cummins  thought  that  it  was  going  to  strike, 
the  Pennsylvania  and  New  York  Central  and  the  Union  Pacific  and 
Southern  Pacific.  All  of  their  claims  are  relatively  small  claims. 
On  the  other  hand,  some  roads  that  were  then  considered  weak  have 
become  strong  and  have  gone  into  large  recapture  class,  while  other 
roads  have  just  had  a  good  year  along  now  and  then. 

Mr.  Milugan.  Mr.  Fulbright,  is  it  your  opinion  that  the  recapture 
clause  should  be  repealed  in  toto  or  spread  over  a  period  of  years? 

Mr.  Fulbright.  I  can  not  understand  or  see  tliat  anv  good  is  going 
to  be  accomplished  by  the  retention  of  the  principle  of  recapture  as 
a  principle  or  policy,  no  matter  how  you  undertake  to  spread  it. 

Mr.  MiLLiGAN.  Then,  in  your  opinion  it  should  be  repealed? 

Mr.  Fulbright.  It  should  be  repealed  and  this  endless  tide  of 
btigation  should  be  stopped,  because  you  can  not  collect  the  money 
without  having  an  enormous  amount  of  litigation,  and,  besides,  as 
those  claims  are  made  and  attempt  to  collect  them  it  affects  the 
credit  of  many  of  the  roads  to-day.  As  I  stated  in  my  opening 
statement,  they  have  been  built  up  under  a  ijeneral  rate  adjustment 
with  which  the  public,  as  a  whole,  is  satisfied.  The  Supreme  Court 
has  found  this,  that  the  public  has  no  right  to  their  money  back ; 
the  Supreme  Court  has  found  that  it  does  not  belong  to  the  Govern- 
ment.   It  is  a  trust  fund.    Now,  the  trust  has  failed. 

I  want  that  understood,  that  that  is  the  position  of  the  shippers 
of  the  country  as  a  whole.  Our  organization  presents  a  cross-sec- 
tion of  the  shippers  of  the  country  as  a  whole. 

Mr.  GiLLEN.  Mr.  Chairman,  may  I  ask  a  question  ? 

The  Chairman.  Mr.  Gillen. 

Mr.  GiLLEN.  Mr.  Fulbright,  can  you  cite  any  instance  where  a 
railroad  line  has  failed  to  obtain  credit,  where  a  recapture  claim  was 
a  factor  in  the  refusal  to  extend  the  credit? 

Mr.  Fulbright.  The  Frisco ;  the  St.  Louis  &  San  Francisco,  had 
a  $10,000,000  maturity  due  last  year.  They  had  a  recapture  claim 
against  them.  They  finally  just  made  up  what  they  call  a  "  rescue 
party  to  raise  that  money.  They  had  to  pay  7.63  per  cent,  I  be- 
lieve It  was,  to  get  that  money.  They  did  succeed  in  doing  it,  but  at 
tremendous  odds.  That  was  last  year.  I  do  not  think  they  could  do 
It  at  all  now. 

Take  the  Frisco  as  an  illustration :  That  line  has  had  to  write  to  the 
taxing  authorities  in  my  State  (Texas)  and  to  two  or  three  other 
States — Arkansas  and  Oklahoma — telling  them  that  they  were  un- 
able to  pay  the  State  tax  that  matures  this  month.  They  want  to  pay 
the  taxes  as  soon  as  they  can,  but  they  are  unable  to  raise  the  money, 
and  pay  their  taxes.    And  yet,  we  have  got  a  recapture  claim. 

Mr.  Gillen.  What  was  the  amount  of  the  recapture  ? 

Mr.  Fulbright.  I  do  not  remember  the  details  of  it,  Mr.  Gillen. 

I  might  say  to  you  that  I  think  that  the  situation  that  the  Nickel 
Plate  confronts  is  very  substantially  affected  by  the  claim,  when  you 
have  got  bonds  maturing  next  year  that  are  on  the  bargain  counter. 
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The  Seaboard  Air  Line  went  into  a  receivership,  and  had  a  large 
recapture  claim  against  it.  Undoubtedly  that  interfered  with  Ss 
ability  to  refinance  its  obligations. 

The  Pere  Marquette,  I  think,  has  suffered  the  same  way.  The  Pere 
Marquette  has  a  claim  of  over  $8,000,000  against  it,  and  only  3  years 
out  of  the  11,  has  run  over  6  per  cent,  and  in  1931  it  barely  paid 
operating  expenses. 

Mr.  GiLLEN.  What  I  was  after  was  whether  or  not  the  theory  that 
you  advanced  is  really  working  out  in  practical  test  for  the  railroads. 

Mr.  FuLBRioHT.  Well,  of  coui-se,  it  is  difficult  to  sav  what  was  the 
particular  factor. 

Mr.  GiLLEN.  What  are  the  specific  instances  that  have  come  to  your 
attention  that  have  been  factors  in  credit  being  withheld? 

Mr.  FuLBRioHT.  Mr.  Gillen,  there  is  not  any  question  but  what 
it  is  bound  to  be  a  factor  in  every  case  of  refinancing,  where  the  re- 
capture claim  is  pending.  I  would  not  put  up  my  money  for  securi- 
ties as  readily  where  there  was  a  recapture  claim  involved  as  I  would 
in  some  corporation  where  they  were  not  confronted  with  that  pos- 
sibility. It  is  bound  to  be  an  element.  Of  course,  everything  else  is 
affecting  credit  now,  when  you  go  to  borrow  money.  It  is  not  pe- 
culiar to  the  railroads,  but  the  very  stress  of  these  other  conditions 
makes  the  recapture  feature  manifest  itself.  It  seems  to  me  to  be  but 
natural.  If  you  were  called  upon  to  invest  in  some  securities  of  the 
Pere  Marquette  or  the  Nickel  Plate,  which  serves  your  State,  you 
would  think  a  long  time  about  this  possibility  of  these  claims. 

Mr.  Gillen.  I  can  see  that,  but  1  just  wanted  to  know  how  far 
it  had  been  worked  out  in  actual  practice. 

Mr.  FuLBRiGHT.  Well,  of  course,  I  can  not  give  you  details  of  any- 
thing like  that.  I  can  only  give  you  my  opinions  from  observation 
of  the  sections  of  the  country  with  which  I  am  familiar.  I  think  that 
it  has  very  tremendously  affected  the  credit  of  our  southwestern 
lines. 

Mr.  Shallenberger.  Have  the  railways  attempted  to  set  up  a  re- 
serve fund  at  any  time  to  take  care  of  recapture  claims? 

Mr.  FuLBRiGHT.  You  are  getting  to  my  next  point  which  I  wanted 
to  develop.  That  is  a  natural  question.  Why  have  they  not  got  the 
money?  They  have  gone  through  a  period  of  prosperity.  Why  do 
they  not  have  the  money? 

And  I  want  to  go  back  in  my  answer  to  that  question  to  what  the 
condition  was  when  the  railroads  got  these  properties  back  from  the 
Government  in  1920.  The  railroad  machine  in  this  country  was 
in  very  bad  condition.  A  very  large  percentage  of  their  equipment 
was  in  bad  order.  I  think  there  was  something  more  than  25  per 
cent  of  the  locomotives  that  were  in  bad  order.  A  very  large  per- 
centage of  the  car  equipment  was  in  bad  order.  They  had  insufficient 
equipment  for  the  business  of  that  period.  During  1920  we  were 
confronted  with  car  shortages,  running  sometimes  up  into  several 
hundred  thousand  cars.  There  was  a  tremendous  car  shortage.  The 
shippers  were  unable  to  get  any  efficient  service  on  the  railroads.  It 
was  a  very  unsatisfactory  condition.  The  railroads  had  been  con- 
fronted with  a  lot  of  maturing  obligations  and  there  was  a  demand, 
practically,  of  the  public,  that  the  railroads  expend  very  large  sums 
to  enlarge  their  facilities  and  put  them  in  shape  so  they  could  effi- 


ciently serve  the  public.    There  was  such  a  demand  for  capital  ex- 

P^'JSi^."^®^  ^  ^  ^^^^  ^y  ^^^  railroads  of  this  country,  from  1920 
to  1924,  or  1925 

Mr.  Parker.  But  they  put  in  about  $7,000,000,000. 
Mr.  FuLBRiGHT.  I  was  going  to  give  that. 
Mr.  Parker.  That  is  my  i-ecollection. 
Mr.  FuLBRiGHT.  I  was  going  to  give  that  to  you. 
Mr.  Parker.  $7,000,000,000  in  betterments  in  10  years. 
Mr.  Ivi^EiGUT.  From  1920  to  1930,  inclusive,  additions  and  better- 
$8^8^91  OW)^^      railroads,  as  reported  to  the  commission,  was 

Mr.  Shallenberger.  Where  did  they  get  the  money  ? 

Mr.  FuLBRiGHT.  I  am  going  to  tell  you  about  that. 
an^nX^^^  that  period  they  increased  their  capitalization  by  $3,343,- 
606,000,  so  that  they  went  out  and  got  that  much  from  the  public, 
by  seUing  bonds  for  two-thirds  of  that  and  stock  for  one-third.  The 
other  five  billion  they  ploughed  into  it  out  of  their  earnings.  As  a 
matter  of  fact  all  of  the  railroads,  according  to  the  lal  annual 
report  of  the  Interstate  Commerce  Commission,  had  a  net  railway 
operating  income  for  the  11  years  of  $7,835,034,564,  which  was  k 
half  billion  dollars  less  than  they  spent  for  additions  and  better- 
ments during  that  period.  In  other  words,  they  spent  more  money 
'iZome^  betterments  than  their  entire  net  railway  operating 

Mr.  Mapes.  Mr.  Chairman,  may  I  ask  a  question? 
Ihe  Chairman.  Mr.  Mapes. 

H^mi^h^fT'n^^-  ^"l^^^igJ^t  assuming  that  the  recapture  clause  of 
It^f^    ^^^  ^  repealed,  that  is  only  one  item  in  the  section  and 

he  section  was  based  upon,  as  I  understand  it,  the  idea  of  grouping 
to  «ir'i?^.^  and  allowing  a  rate  which  would  provide  a  fair  returS 
to  all  of  the  railroad  properties  used  for  transportation  purposes 

n  the  group.    It  seems  to  lue  that  one  of  the  important  thinKfo^ 

on  n^'^"''  '^  '^  ^l'"''""^^'  .^^""  '-''''  ^'^  ^  ^  made  aftei  sec- 
tion loa  IS  repea  ed,  if  it  is  going  to  be  repealed.    I  would  like  to 

ask  you  si>ecihcally,  do  vou  think  that  this  language,  this  declara? 
tion  in  paragraph  (5)  of  section  15a,  as  follows,1s  a  true  statement : 
(5)  Inasmuch  as  it  is  impossible  (witliout  regulation  and  control  of  tim 
ZT^ltf""^  '^^  connnerce  of  the  United  States  consideiTas  a  who^e^ to  ita  f 
lish  unifonu  rates  upon  competitive  traffic  which  will  adeqLtely  sustaS  all 
t  e  carriers  which  are  engaged  in  such  tratlic  and  which  a?e  indLe"m^^^^  to 
the  communities  to  which  they  render  the  service  of  transportatioif  wi  ho,i? 

«fTnH«n  '^'"t  ^'  '^"^"^  T"*^^^^  ^^  ^^^^*^'«  «  "^^  railw  ^v  .^?ating  ?^^^^^ 
stantially  and  unreasonably  in  excess  of  a  fair  return  upon  the  va  iie  nf  fh^ir 
railway  property  held  for  and  used  in  the  service  o^naTportatio.? 

Do  you  think  that  is  a  fair  statement  ? 

Mr.  FiLBRioHT.  No:  I  do  not,  for  conditions  to-day,  but  before  I 
answer  that,  Iwould  Hke  to  correct  my  previous  stateinent,  where  I 
said  net  inconie,  that  they  expended  more  for  additions  and  better- 
ments than  their  entire  net  income,  I  meant  entire  net  railway  oper- 
ating income.    I  do  not  mean  outside  income. 

Now,  let  me  answer  your  question,  Mr.  Mapes.  That  is  not  at  all 
true,  as  true  as  it  was  when  this  was  written.  There  are  cases 
where  that  would  be  the  situation  to-day,  but  when  this  was  written 
there  were  numerous  cases  where  that  would  be  the  case.  Take  for 
example,  the  Union  Pacific,  before  it  obtained  the  Los  Angeles  & 
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Salt  Lake  Railway.  The  Los  Angeles  &  Salt  Lake  had  a  very  smaU 
earning,  and  still  has  a  small  earning.  It  did  not  have  that  to  spread 
It  over.  Now,  take  the  question  of  numerous  weak  lines,  being  ac- 
quired by  the  Santa  Fe,  and  weak  lines  acquired  by  lines  like  the 
Kock  Island  and  the  Santa  Fe,  and  the  Pennsylvania,  and  all  of 
these  other  lines  that  have  acquired  weak  lines. 

Mr.  Mapes  Is  it  not  true  to-day  and  will  it  not  continue  to  be  true 
until  the  railroads  of  the  country  are  merged  into  a  few  lartre 
systems  ?  o  b^ 

Mr.  FuLBRiGHT.  As  they  consolidate,  it  will  be  less  true,  of  course 

Mr.  Mapes.  Yes. 

Mr.  FuLijRiOHT.  The  point  I  am  making  is 

Mr.  Mapes  (interposing).  If  it  is  true  to  any  extent,  how  can  the 
commission  fix  rates  that  are  fair  to  all  of  the  roads,  and  that  will 
give  them  this  credit  to  which  you  refer  and  which,  I  think,  everv- 
body  concedes  they  ought  to  have,  without  taking  into  consideration 
the  group  idea  of  valuation  and  of  rates  ^ 

Mr.  FuLBRiGHT.  The  commission  must  take  into  consideration  the 
needs  ol  the  group  as  a  whole,  and  it  means  that  there  must  be  some 
cases  whei-e  earnings  are  a  great  deal  more  than  they  will  be  other- 
wise. 

Prior  to  the  time  when  we  had  this  transportation  act,  the  commis- 
sion did  that  very  thing. 

Mr.  Mapes  Is  there  going  to  be  any  way  without  the  group  idea, 
which  the  bill  before  us  proposes  to  repeal,  is  there  any  way  of  pre- 
venting certain  roads  from  getting  this  unreasonable  return  as  the 
statute  says  and  at  the  same  time  making  it  possible  for  certain  other 
roads  to  get  a  fair  share  of  the  traffic;  is  there  any  way  to  do  that? 
^  Mr.  FuLBRiGHT.  Well,  as  I  say,  I  do  not  think  there  is  going  to 
be  any  case  where  they  would  get  unreasonable  returns.  I  believe, 
Mr.  Mapes,  that  if  you  put  your  money  in  a  well  located  property 
that  has  had  a  conservative  policy,  put  itself  in  a  position  to  give 
the  public  the  best  possible  service,  and  I  put  my  money  into  one 
that  has  had  a  very  poor  policy  and  poorly  located,  and  may  compete 
with  you,  you  are  entitled  to  a  better  return  on  that  than  I  am,  as  a 
matter  of  logic. 

Mr.  Mapes.  Do  you  have  the  idea  that  the  short-line  association 
will  subscribe  to  that  ? 

Mr.  FuLBRiGHT.  I  do  not  know  what  they  will  say. 

Mr.  Mapes.  I  think  that  it  is  pretty  safe  to  say  thkt  they  will  not. 

Mr.  FuLBRiGHT.  I  know  this 

Mr.  Mapes  (continuing).  Does  that  not  mean  that  you  are  coinff 
to  put  out  of  operation  the  weak  roads? 

Mr.  FuLBRiGHT.  Well,  some  of  them  probably  will  so  out  of 
operation.  ^ 

Mr.  Mapes.  Well,  pretty  generally? 

Mr.  FuLBRiGHT.  No;  because,  for  the  most  part,  thev  will  be  gradu- 
ally absorbed  into  other  systems.  If  a  road  has  an  economic  excuse 
for  Its  existence,  ultimately,  in  my  judgment,  it  will  become  a  part 
of  some  one  ol  the  major  systems.  You  can  just  look  at  the  railroad 
map,  in  my  own  territory,  the  Southwest,  and  see  how  that  has  been 
going  on  for  the  last  50  years.  It  was  accelerated,  I  think,  by  the 
transportation  act,  with  respect  to  the  acquisition  of  control,  but 
has  been  going  on  all  of  the  time,  and  is  still  going  on  in  that  terri- 
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tory,  and  will,  until  every  line  that  has  an  economic  justification  for 
its  existence  comes  into  some  particular  system  that  is  strong  enough 
to  assume  its  relative  burden  and  participate  in  a  general  rate  level. 
We  used  to  have  a  lot  of  lines  in  Texas,  Mr.  Mapes,  that  had  what 
we  called  arbitrary  rates,  had  a  much  higher  rate  obtain  than  the 
mam  line.  They  were  the  branch  lines. 
Now,  that  has  almost  disappeared. 

Mr.  Mapes.  If  section  15a  were  repealed,  do  you  think  the  com- 
mission would  be  justified  in  allowing  a  rate  which  would  permit 
any  road  to  make  an  unreasonable  return? 
Mr.  FuLBRiGHT.  No ;  and  I  do  not  think  it  would. 
Mr.  Mapes.  So  there  would  not  be  any  unreasonable  return  for 
any  road,  under  your  theory,  if  the  commission  did  its  duty  with 
the  section  repealed? 

Mr.  Fui.BRiGHT.  I  think  that  the  commission  can  be  relied  upon 
to  try  to  see  that  the  ])ublic  gets  just  and  reasonable  rates  at  the 
lowest  possible  level,  which  is  compatible  to  the  maintenance  of  the 
systems  of  transportation  as  a  whole.  In  doing  so,  I  do  not  think 
that  it  will  permit  any  road,  as  a  permanent  policy,  to  have  what 
would  be  a  materially  unreasonable  return.  It  may  have  a  much 
better  return  than  some  other  road,  by  reason  of  its  location,  or  by 
reason  of  its  service,  or  policy. 

Mr.  Mapes.  If  the  traffic  conditions  are  such  that  it  gets  practically 
all  of  the  business,  under  a  given  rate,  it  might  make  a  reasonable 
return  and  deprive  another  road  of  almost  any  return;  is  that  not 
true? 
Mr.  FuLBRiGHT.  Yes;  that  is  true. 
Mr.  Mapes.  How  are  you  going  to  avoid  that? 
Mr.  FuLBRiGHT.  Theoretically,  you  can  not  avoid  it;  but  I  say 
practically,  the  instances  have  been  brought  down  to  where  they 
are  relatively  few.  You  can  not  adjust  it;  it  is  not  possible  to  draw 
any  statute  that  will  hew^  the  line  exactly,  as  I  see  it.  Rate  making 
is  not  an  exact  science.  It  is  intensely  a  practical  question.  It  is 
a  practical  problem  in  the  first  place  of  the  railroads  themselves 
and  they  are  anxious  to  build  up  their  business  and  get  the  traffic. 
It  is  a  practical  problem  of  the  shippers,  and  the  commission,  and 
you  can  not  lay  down  any  rule  of  thumb  by  which  it  may  be 
governed. 

Mr.  Mapes.  Do  you  think  that  the  bill  before  us  gives  the  commis- 
sion as  much  instruction  and  as  much  light  in  that  respect  as  could 
reasonably  be  expected? 

Mr.  FuLBRiGHT.  Do  you  refer  to  H.  R.  7117? 

Mr.  Mapes.  Yes. 

Mr.  FuLBRiGHT.  I  offered  an  amendment  with  respect  to  recapture, 
and  as  to  your  question,  I  want  to  make  one  or  two  other  suffffestions 
on  that  bill. 

On  page  2,  in  the  sixth  line,  I  want  to  insert  another  clause,  to  be 
numbered  3,  and  have  the  existing  3  changed  to  No.  4,  and  I  w  ant 
to  insert  in  that  this  clause  3. 

The  Chairman.  Which  section,  Mr.  Fulbright? 

7117^'  "^^^^^^^"^'  ^^^^^^^  ^'     ^^^^  ^^  P^^^  ^  ^^  *^®  bill,  H.  R. 
Mr.  Parker.  Wliere  does  that  come,  did  you  say? 
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Mr.  FuLBRiOHT  (reading) : 

(3)  To  the  maintenance  of  rates  and  charges  under  which  a  free  movement 
of  commerce  may  be  fostered  and  preserved. 

Mr.  BuLKwiNKLE.  That  is  in  line  6? 

Mr.  FuLBRiGHT.  Yes,  sir:  and  3  would  be  4.    This  reads: 

..f  ^V  1^  **^®  maintenance  of  rates  and  charges  under  which  u  free  movement 
of  commerce  may  be  fostered  and  preserved. 

Mr.  Mapes.  Will  that  help  much  to  avoid  the  situation  I  called 
attention  to? 

Mr.  FuLBRiGHT.  I  think  it  is  a  recognition  that  one  of  the  cardinal 
things  to  be  naaintained  is  a  free  movement  of  conunerce.  It  will 
not  keep  one  line  from  earning  more  net  revenue  than  another  line 
I  hope  that  we  will  never  have  a  law  that  will  do  that,  kill  the 
initiative  on  the  part  of  railroad  men,  because  that  individual  initia- 
tive and  competition  is  what  we  want  preserved  to  assure  us  the  best 
service  in  the  long  run.  We  want  a  man  to  have  a  chance  to  makt- 
a  little  more  than  is  made  on  other  lines,  because  that  is  <roing  to 
encourage  hini  to  do  something  useful,  by  giving  us  a  better' service 
by  helping  us  in  some  way,  in  order  to  help  himself,  and  I  hope* 
that  we  will  never  get  to  the  point  that  we  have  got  to  equalize  everv- 
body  and  make  one  road  just  have  the  same  opportunity,  and  be 
entitled  to  earn  just  as  much  as  any  other  road,  because,  if  you  .lo 
your  individual  initiative  is  gone,  and  that  is  a  very  vital  issue* 
Ihat  is  what  has  made  the  railroads  of  this  country  what  they  are 
to-day. 

THien  we  were  up  here  on  the  consolidation  bill,  as  you  remember 
we  fought  the  railroads,  because  they  did  not  have  in  that  bill  a 
specihc  provision  that  the  competition  was  to  be  substantially  pre- 
served and  this  committee  decided  that  we  were  right  in  the  matter 
and  the  railroads  came  then  and  said  they  would  <ro  alontr  witli 
us  on  it.  ./  t»  e- 

Now,  we  do  not  want  that  eliminated.  We  think  that  that  is  one 
of  the  tendencies  of  section  15a,  to  discourage  that  initiative,  and 
you  can  not  get  any  law  that  will  leave  that  initiative,  that  will  not 
let  one  road  earn  more  than  another. 

Now,  the  commission  has  got  to  deal  with  that  section  2  the  best 
it  can.  Commissioner  Eastman  referred  to  these  coal  i-oads  over 
here  in  Virginia.  He  said,  now,  the  coal  industry  is  in  a  pretty  had 
situation,  because  of  competition,  and  that  there  may  be  consi'dera 
tion  given  to  the  lowering  of  rates  and  outlet  to  tidewater  to  help 
that  industry,  and  in  that  way  they  will  take  back  from  the  roads 
some  of  the  money  that  they  have  built  up  in  the  handlin.^  of  that 
trainc. 

Those  are  all  practical  problems.  We  liave  got  to  meet  everv 
one  of  them,  when  they  come  along,  and  in  my  judgment  they  caii 
not  be  met  by  a  rule  of  the  statute,  but  they  have  got  to  be  met 
by  the  commission  and  by  the  shippers,  and'the  railroads  in  their 
day-to-day  controversies. 

Mr.  Mapes.  To  the  extent  that  theory  is  adoj)ted,  it  seems  to  me 
that  we  abandon  the  plan  of  building  up  an  efficient  transDortation 
system  for  the  country  as  a  whole. 

Mr  FULBRIGHT.  Not  at  all.  We  are  in  favor  of  consolidations, 
consolidations  which   will   strengthen   the  financial   structure   and 
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make  better  rail  systems.  We  would  rather  have  two  strong  sys- 
terns  competing  for  our  business  than  to  have  one  strong  system  and 
one  weak  system. 

Mr.  Mapes.  Perhaps  I  should  have  qualified  what  I  said,  until 
the  roads  are  all  merged  into  a  few  large  competing  systems. 

Mr.  FULBRIGHT.  Mr.  Mapes,  they  have  pretty  nearly  done  that. 
1  here  has  been  enormous  progress  in  that  direction.  Rome  was 
not  built  in  a  day,  and  this  can  not  be  done  in  a  day. 

We  believe  that  we  should  just  let  the  thing  follow  natural  eco- 
nomic  coupses,  with  some  general  guidance,  such  as  this  committee 
promulgated  m  your  consolidation  bill  here  two  or  three  years  ago 
with  some  protection  against  indirect  holding  companies  evading 
tnaL  siaxute. 

We  believe  in  the  natural  course  of  business  that  there  will  come 
a  number  of  rail  systems  in  each  section  of  the  country,  competing 
for  the  business,  and  the  weak-line  problem  will  completely  dis- 
appear. It  has  largely  disappeared  in  the  last  11  years.  In  some 
sections  it  IS  largely  gone. 

Mr.  Parker.  Mr.  Chairman,  I  know  that  when  the  New  York 
(  entraj  wanted  to  buy  some  of  the  small  lines,  that  the  commission 
insisted  that  the  New  York  Central  should  buy,  when  they  were 
given  permission  to  buy  the  rest  of  those  lines,  they  had  to  buy 
certain  other  lines.  v   '^ 

Mr.  FuLBRiOHT.  I  know  there  was  a  large  number,  but  I  can  not 
answer  as  to  that. 

Mr.  Parker.  Well,  I  know  they  are  all  up  in  my  State. 

Mr.  Fulbriqht.  Yes. 

Mr.  Parker.  The  Delaware  &  Ulster  was  one. 

Mr.  Fulbrioht.  Yes. 

Mr.  Parker.  And  one  of  the  roads  was  one  that  went  up  to  Johns- 
town,  and  one  or  two  other  small,  weak  roads,  that  the  New  York 
Central  desired  to  buy,  and  when  they  came  before  the  commission 
Four  permission  to  buy  them,  I  think  the  rest  of  the  Big 

Mr.  Fulbrioht.  Yes. 

iU^\^''^^u^'  ^""f  ''''^  ""^  f^^  *^™^  «^  ^^^  permission  was  that 

they  should  buy  and  operate  those  roads.    I  know,  in  the  papers  just 

he  other  day   it  was  stated  that  they  had  just  agreed  to  tfte  price 

for  instance,  to  the  Delaware  &  Ulster.    The  Delaware  &  Ulster' 

has  been  a  white  elephant  always.    It  does  not  rurthrough  my 

/t^S"'  ^"^  '^  ^^^  "^^^^^  ^^^^  a  money-maker  ^     ^ 

Mr.  FULBRIGHT.  Does  section  15a  have  anything  to  do  with  that« 

Mr.  Parker.  I  will  grant  you  that.    What  bought  that  to  mv 

mind  was  the  questions  of  Mr.  Mapes.  ^  ^ 

Mr  crailJaT?"'*  ^'*  ^^^^'•"^^^'  ^^y  I  ^^y  t^is  in  that  connection, 
The  Chairman.  Mr.  Thom,  just  a  moment,  please. 

nectt^^^l  «f  f}?"'*  ^  JH^^^^^t^  ^^  pake  a  statement  in  that  con- 
nection  that  the  commission  made  public  its  finding  in  resoect  to  thp 
Southern  Pacific  acquiring  the  Cotton  Belt,  and  attXd  the  co"^^^^^ 
nTired  ^f  .  the  Southern  Pacific  coulA  ac JuiS  Cot^^^^^^^^^ 
erritory    '         ^  ""^  ""^^'"^  ^^^  '^^^^  ^^^'  ^^  ^^^^  immediate 
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T^u     ^^y^^^i^?'^-  4^^'  ^y  ^^®  ^^y^  ^^®r®  is  another  illustration 
ine  L/Otton  iJelts  tirst  term  union  bonds,  maturing  in  1952  had 

^^'J^o.f^'J  l^  P  ^^  ^^®  ^^^se  of  the  year.    Those  are  bonds  that  back 
m  1930  sold  above  par. 

Now  then,  this  consolidation  policy,  which  is  also  being  en- 
couraged, I  think,  by  Congress,  has  in  other  ways  helped  to  brinff 
about  the  difficulties  of  the  railroads  to-day— for  example,  I  do  not 
know  this  except  from  hearsay,  but  1  understand  that  the  Baltimore 
&  Uhio,  m  acquiring  the  Alton,  had  to  borrow  some  money  on  short- 
term  notes,  my  recollection  is,  about  $19,000,000.  This  may  not  be 
accurate.  But,  those  were  short-term  obligations  to  take  over  a 
property  that  was  in  receivei-ship,  and  tlie  people  served  by  that 
line  wanted  to  see  it  in  some  strong  hands.  It  had  been  very  weak 
and  there  was  that  kind  of  obligation  there.  There  have  been  a 
lot  of  those  accumuhiting. 

For  example,  in  the  year  1932,  the  railroads  have  the  lowest  volume 
of  maturing  bonds  of  any  year  that  I  can  recall,  only  about  some- 
thing less  than  $70,000,000  bonds  mature  this  year.  They  have  got 
$110,000,000  of  equipment  obligations  maturing  tliis  year;  they  have 
got  about  $243,000,000  of  short-term  notes  maturing,  which  runs  the 
whole  total  up  to  something  over  $400,000,000. 

Now,  that,  of  course,  makes  that  situation  pretty  acute,  in  many 
cases,  and  yet  a  great  deal  of  those  obligations  have  been  incurred 
in  buying  weak  hues,  or  in  carrying  out  something  that  they  thought 
was  in  the  public  interest. 

I  have  in  mind,  for  example,  Bufl'alo,  up  in  your  section,  where 
the  New  lork  Central  had  started  a  program  of  rebuilding  the 
terminal  in  Buffalo,  that,  in  the  long  run,  will  render  it  more'  able 
to  efficiently  and  economically  serve  the  public. 
They  are  spending  many  millions  of  dollai-s. 
Now,  the  New  York  Central  borrowed  a  good  deal  of  that  money 
on  short-term  notes.  Conditions  are  such  that  they  thought  that 
they  would  have  difficulty  to  do  any  long-term  financing. 

Now,  there  is  a  great  deal  of  that  that  has  been  done.  As  a  result 
of  all  this  policy  of  expansion,  the  roads  find  themselves,  to-day,  with 
a  much  bigger  transportation  machine  than  today's  traffic  needs. 
They  have  got  a  surplus  of  facilities. 

Now,  you  may  say  they  have  unwisely  expended  their  money  in 
making  the  improvements  to  their  proi)erties,  that  they  ouglit  to  have 
laid  it  up  in  the  banks  for  this  rainy  day.  You  know,  hind-sight 
IS  much  better  than  foresight.  The  railroads  were  doing  just  what 
industry  did.  Factories  all  over  the  country  enlarged  their  plants. 
They  ploughed  their  earnings  back  into  enlarged  facilities;  farmers 
enlarged  their  farms.  They  bought  more  land,  and  it  was  generally 
done.  Why,  we  all  thought  that  you  could  not  go  wrong  in  buying 
America.  Everybody  thought  we  were  going  into  a  permanent  era 
of  prosperity— that  is,  nearly  everybody— and,  they  did  the  same 
thing. 

Conservative  business  men  enlarged  their  manufacturing  facilities 
and  spent  their  money  that  way,  so  that  if  we  condemn  the  rail- 
roads for  having  spent  their  money  in  building  up  their  plants,  we 
have  to  condemn  ourselves. 

Mr.  HuDDLESTON.  PHvate  industry  is  being  forced  to  take  their 
losses. 
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Mr.  FuLBRiGHT.  And  so  are  the  railroads. 

Mr.  HuDDLESTON.  Well,  are  they? 

Mr.  FuLBRiGHT.  In  the  first  place,  while  they  are  taking  their 
losses,  Mr.  Huddleston,  I  think  I  can  say 

Mr.  Huddleston.  The  farmer,  who  bought,  at  a  high  price,  more 
land  than  he  had  any  use  for,  has  lost  it. 

Mr.  FuLBRiGHT.  Well,  are  not  the  railroads  taking  a  loss  if  they 
fail  to  make  a  return  on  their  investment  for  the  next  5  or  10  years  ? 

Mr.  Huddleston.  But  they  are  wanting  the  Government  to  com© 
to  their  rescue. 

Mr.  FuLBRiOHT.  Yes;  they  came  up  here  and  wanted  a  15  per  cent 
increase  last  summer,  but  they  did  not  get  it. 

Mr.  Huddleston.  They  got  an  increase  all  right. 

Mr.  Fulbrioht.  They  got  a  surcharge  there,  yes,  but  the  point  I 
am  makmg  is  that  they  do  not  get  the  return. 

Mr.  Huddleston.  You  called  attention  to  the  vast  expansion  of 
terminal  facilities.  I  think  that  everybody  knows  that  there  has 
been  an  enormous  expansion  of  that  kind  that  was  wholly  unneces- 
sary and  that  sound  judgment  would  not  have  dictated. 

The  issue  is,  shall  the  public  now  pay  for  it? 

Mr.  Fulbrioht.  I  am  not  advocating  the  public  now  payincr  for  it 
I  do  not  think  they  should.  But,  Mr.  Huddleston,  we  have  got  to 
judge  that  by  what  will  ultimately  be  necessary,  by  reason  of 
conditions  and  needs  that  exist  in  the  future. 

Mr.  Huddleston.  They  may  or  may  not  be  needed  in  the  future 
depending  upon  whether  business  expands,  or  what  happens 
Nobody  knows.  ^ 

•    ^^'  ?^^y^^^^"T-  I  ^^^ii^k  tJ^at  what  the  New  York  Central  is  spend- 
ing m  Buffalo  will  prove  wise. 

Mr.  Huddleston.  When  we  go  into  a  number  of  cities  we  find 
new  and  magnificent  passenger  terminals  that  serve  no  practical 
purpose  and  which  merely  appeal  to  the  sense  of  beauty  and  power 
and  that  sort  of  thing;  but  they  represent  an  improvident  invest- 
ment, I  think. 

Mr.  Fulbrioht.  Mr.  Huddleston,  I  find  myself  agreeing   with 
you  on  a  lot  of  things.    I  think  that  is  correct,  that  they  have  built 
a  lot  of  fine  passenger  stations,  for  a  traffic  that  looks  like  it  is  eone 
most  of  it.  ^       ' 

Mr.  Huddleston.  Frequently  they  were  not  built  with  a  practical 
object  in  view;  they  were  built  for  show. 

Mr.  Fulbrioht.,  I  think  that  you  can  take  a  total  of  that  over 
the  country  and  you  will  find  that  it  does  not  amount  to  a  great  deal. 
I  know  that  I  went  into  that  somewhat  on  one  of  our  general  rate 
cases.  I  thought  that  I  had  something,  but  when  I  undertook  to 
total  it  up,  it  was  so  small  in  the  total,  that  it  got  lost. 

Then,  of  course,  to  some  extent,  I  think  that  the  railway  passenger 
terminal  ought  to  be  an  attractive  place  to  the  public.  I  think  it 
ought  to  be  something  that  will  be  in  keeping  with  civic  improve- 
ments of  the  town. 

I  think  that  they  have  overdone  it  in  a  lot  of  cases,  just  like  you  do 
but  when  you  take  the  total  of  that,  I  have  been  surprised  at  how 
little  it  totals  up.     I  could  not  make  much  of  a  case  out  of  it. 

You  will  find  that  the  railroads  have  made  mistakes,  just  like 
everybody  has  made  mistakes,  but  on  the  whole  they  have  certainly 
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spent  a  great  deal  of  money  in  additional  facilities,  which,  while 
they  are  not  needed,  to-day,  we  believe  will  ultimately  be  needed 
Mr.  HuDDLESTON.  I  notice  that  you  have  15  minutes  left  before 
adjournment  time,  and  I  assume  it  is  not  your  purpose  to  take  ud 
another  day.  ^         r     r-  |# 

Mr.  FuLBRiGHT.  I  hope  not. 

Mr.  HuDDLESTON.  I  want  to  direct  attention  to  some  specific  mat- 
ters here,  apart  from  this  very  general  discussion  we  have  been 
having.  I  want  to  call  your  attention  to  a  provision  of  section  1, 
of  the  interstate  commerce  act : 

AH  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property  or  in  the  transmission  of  intelligence  by  wire 
or  wireless  as  aforesaid,  in  connection  therewith,  shall  be  just  and  reasonable 
and  every  unjust  and  unreasonable  charge  for  such  service  or  any  part  thereof 
is  prohibited  and  declared  to  be  unlawful. 

Is  there  anything  wrong  with  that  rule  of  rate  making  ? 

Mr.  FuLBRiGHT.  I  think  it  is  absolutely  right. 

Mr.  HuDDLESTON.  Is  anything  in  addition  to  that  required  ? 

Mr.  FuLBRiGHT.  If  we  were  not  in  this  condition,  I  have  been 
describing  to-day,  I  would  say,  to-day 

Mr.  HuDDLESTON.  We  are  passing 'a  law  for  general  application. 

Mr.  FuLBRiGHT.  Yes,  sir. 

Mr  HuDDLESTON.  Wherein  does  any  kind  of  condition  at  any  time 
justify  anything  in  addition  to  this? 

Mr.  FuLBRiGHT.  Mr.  Huddleston,  we  can  not  get  away  from  the 
real  effect,  the  real  existence  of  public  psychology.  The  railroads 
to-day  are  not  nearly  so  bad  off  as  this  investment  record  would 
indicate.  It  is  largely  a  matter  of  psychology  and  to  just  simply 
repeal  the  whole  law,  why,  wipe  it  out  from  the  beginning,  if 
everything  were  going  along  nicely  and  all,  I  would  say  that  it 
would  be  all  right  to  do  that,  but  to-day  I  really  believe  that  there 
ought  to  be  left  in  that  section  something  so  that  the  public  will  not 
feel  that  Congress  had  abandoned  them,  so  to  speak,  but  that  Con- 
gress still  has  the  opinion  that  there  shall  be  consideration  given 
to  maintaining,  at  least  under  normal  conditions,  free  movement 
of  traffic. 

Mr.  HuDDLESTON.  All  of  those  things  are  considered  by  the  Com- 
mission, and  have  been  passed  upon  in  many  cases  in  deciding  what 
is  a  just  and  reasonable  rate. 

Mr.  FULBRIGHT.  Oh,  yes,  sir ;  and  they  will  continue  to  be,  if  you 
repealed  the  whole  thing,  so  far  as  that  is  concerned. 

Mr.  Huddleston.  Now,  it  is  your  idea  that  we  should  go  out  and 
do  something  more,  or  pretend  that  we  are  doing  something  more, 
so  as  to  satisfy  an  unintelligent  public  psychology  and  I  say  "  unin- 
telligent "  only  because  of  your  description  that  it  requires  mere 
words  and  gestures,  and  it  is  not  satisfied  merely  with  sound  reasons. 

Mr.  FuLBRiGHT.  I  think  that  Congress  has  frequently  confronted 
that  same  situation  and  has  had  to  deal  with  it. 

Mr.  Huddleston.  Congress,  of  course,  is  confessedly  unintelligent. 

Mr.  FuLBRiGHT.  I  do  not  mean  that,  but  I  mean  that  you  have 
confronted  situations  where  you  have  had  to  deal  with  that. 

Mr.  Huddleston.  What  you  are  trying  to  get  us  to  do,  it  seems 
to  me,  IS  to  try  to  speak  to  a  public  psychology  that  we  are  to  assume 
IS  suffering  from  an  inferiority  complex.     Do  you  not  think  that 
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we  can  trust  the  public  to  know  their  rights  and  have  a  reasonable 
amount  of  sense?  My  own  thought  about  it,  let  me  say,  is  that  the 
public  are  not  umntelligent,  but  tTiey  have  got  plenty  of  intelligence, 
and  do  not  need  gestur^  and  posturing  in  order  to  be  reached  and 
if  the  public  knows,  and  the  public  does  know,  so  far  as  the  public 
JLTiT'^i'''  this  matter   that  just  and  reasonable  rates  r^uire 

i>v  fnl  onit'"^  ^''''^1  '^^^^  ^  considered,  then  what  is  the  neces- 
sity  for  anything  more? 

Mr.  Fdmriqht.  Well,  I  believe  that  the  investing  public,  I  would 

Mr'  rr^^^  ^°"7^»*  "«  to  satisfy  that  kind  of  sentiment? 

Mr.  J^  uLBRioHT.  I  want  Congress  to  show,  in  its  act,  bv  repealing 
his  section  15a,  that  it  means  to  say  that  it  is  not  ignoring  the  fS>t 
that  investors'  rights  should  be  considered  by  the  commission 

Mr.  Huddleston.  Would  it  be  possible  for  anyone  fSir  with 

Mr.  FuLBHiQHT.  Well,  they  argue  that  if  you  reduce  the  ton-mile 
earnings  vou  are  reducing  the  nit  revenue  oi  the  carriers  and  thev 

.itr  H?'®^™^.  I  am  particularly  interested  to  know  iust  what 
office  section  15a  performs.    What  is  the  purpose  and  e^ect  of  ^ 

10  De  axed*    Apart  from  the  recapture  features ?  ' 

Mr    iuLBRiOHT.  I  think  that  the  effect  of  it— I  have  tried  t« 

Si^'""-''"  ^^"  *°  "^^"^PP^'^t  both  the  ship^i^II  ^:f£ 

.V^creted^utsidrK  ^  '"^  ^3  ?oulThTv'e*bl"getr' 
onUTrlwo'  oThe MinL'  ^d'^  i^m  "TnlrT ^'*'^^  ?°"* 
It  l^ks  like  the  only  thing  to  bi  ^t^wSJ' l^"t' redu'ceXT"^' 

u^^jih^fdisiz;^  t:t^^t^^ 
^^^r^^zatt^  tTCJi-te??h?ToSi 

H  R  7m Tr""/!  ^*  y°.r  '•^«*  that" these  clauses  of  this  bill 

Mr.  PcMRi/jHT.  No  sir;  I  do  not  think  so. 

PsychoSSStilT  ""  ^"''^^^^""^  ^'^^  -l«»y  to  deal  with  a  ' 
89150—32 9 


126 


BAILBOAD  LEGISLATION 


RAILROAD  LEGISLATION 


127 


Mr.  FuLBRiGHT.  I  do  not  think  it  can  be  ignored. 
Mr.  HuDDLESTON.  Am  I  correct  in  saying  that  is  your  sole  purpose 
in  advocating  it  ? 

Mr.  FuLBRiGHT.  I  would  say  now,  speaking  from  the  standpoint 
of  the  shippers,  that  would  be  our  purpose;  that  would  be  ft.  I 
believe  I  am  correct  in  that. 

Mr.  HuDDLESTON.  In  other  words,  to  cause  the  investors  to  feel  that 
Congress  was  more  friendly  toward  the  carriers  than  would  be  the 
feeling  if  we  merely  leave  the  law  in  exactly  the  same  shape,  with 
the  other  words  in  it? 

Mr.  FuLBRiGHT.  No,  sir ;  because  clause  3  says  that  they  should  give 
consideration  to  the  necessity  in  the  public  interest  that  the  carriers 
furnish  transportation  at  the  lowest  rates  consistent  with  adequate 
service  and  this  clause  that  I  suggested  that  they  should  give  con- 
sideration to  the  maintenance  of  rates  and  charges  under  which  a 
free  movement  of  commerce  may  be  fostered  and  preserved.  We  do 
not  want  to  ignore  that. 

Mr.  HuDDLESTON.  What  does  that  mean,  in  addition  to  "  just  and 
reasonable  rates  "  ? 

Mr.  FuLBRiGHT.  Well,  it  means  what  I  have  thought  that  the  Hoch- 
fcmith  resolution  meant. 

Mr.  HuDDLESTON.  In  other  words,  you  want  to  address  the  psychol- 
ogy  of  the  investor  and  then  you  want  to  turn  the  other  way  and 
address  the  psychology  of  the  shipper? 

Mr  FuLBRiGHT.  I  do  not  imagine  that  would  be  one  side  that  I 
would  want  to  ignore  entirely. 

Mr.  HuDELESTON.  It  occurs  to  me  then  that  St.  Elizabeths  might 
be  a  good  place  to  deal  with  both  of  those  interests.     [Laughter  ] 

Mr.  FULBRIGHT.  Well,  they  are  both  things  that  have  to  be  taken 
intoconsideration,  I  think.    I  think  we  are  agreed  on  that 

While  I  am  on  that  subject,  Mr.  Huddleston,  I  would  like  for 
^®/T?iT^r^  ^i  *^®  committee  to  notice  the  last  sentence  on  page  2 
of  7117.  Mr.  Burtness  called  my  attention  to  the  interpretation  of 
that  sentence  which  I  did  not  think  was  intended  by  Air.  Eastman, 
and  Mr.  Eastman,  upon  inquiry,  stated  it  was  not. 

That  sentence  may  be  interpreted  as  declaring  that  rates  shall  be 
keot  upon  one  level  all  of  the  time. 

Now,  it  was  not  the  purpose  of  the  author  to  do  so.  I  have  here 
a  sentence  that  I  would  like  to  read  into  the  record,  and  I  can  have 
copies  of  this  made  and  furnished  to  the  committee.  Instead  of  the 
sentence  as  written  there,  I  have  this  to  offer : 

diL^rpHnn^^ffi^'lif  ^^^^""^^  ^^  the  commission  in  the  exercise  of  Its  sound 
discretion,  to  so  adjust  the  general  level  of  rates  from  time  to  time  as  to 
produce,  as  nearly  as  may  be,  over  a  reasonable  period  of  years  revenues 
consistent  with  the  standard  herein  set  forth :  iVorS^ed/xhat  nothin^Terei^ 
shall  be  construed  to  require  the  commission  to  increase  the  lev  el  of  rat^  in 

^slerftr''''"''  ''''*''''''''  '■'  '"  '""''''^  '^"  '"'""  during  timJ^^f'e^onTmfc 

coi'[i^"^'J!'"5'^i^^*  *""  Commissioner  Eastman,  by  the  way,  and  he 
said,  offhand,  it  seemed  to  him  to  be  carrying  out  the  thought.  If 
he  wants  to  present  anything  further  to  the  committee  on  it,  of 
course,  he  can  do  so.  ' 

I  would  have  liked  to  have  gotten  one  other  subject  that  I  wanted 
to  discuss  before  I  get  through,  and  the  time  is  almost  up,  but  I 


want  to  go  into  the  question  of  the  rate  level.  A  question  that  has 
been  asiced  here  by  some  of  the  members  of  the  committee,  that  is, 
whether  or  not  the  rate  level  was  unreasonable  under  which  these 
recapture  provisions  have  accumulated. 

Upon  the  whole  the  rate  level,  I  think,  has  been  considered  as 
just  and  reasonable.  There  are  always  particular  rates  and  particu- 
lar commodities  which  are  not  satisfactory  to  any  of  those  involved, 
llie  way  these  recapture  claims  have  developed  the  question  arises 
as  to  whether  or  not  there  is  a  class  of  railroads  that  are  in  this 
recapture  class,  because  they  have  charged  unreasonably  high  rates. 

Commissioner  Eastman  mentioned  two  of  those  classes  the  other 
day.  There  is  a  third  class  that  he  did  not  mention,  and  that  is  the 
terminal  railways.  I  will  use  as  an  illustration  the  Terminal  Rail- 
way Association  of  St.  Louis.  That  is  a  railway  terminal  company 
that  IS  owned  by  all  of  the  lines  that  enter  St.  Louis.  Each  has  an 
interest  m  it.  It  is  a  great  economy  in  that  they  do  not  have  to 
duplicate  any  facilities.  It  has  accumulated  in  the  course  of  these 
years  quit«  a  little  bit  of  earnings.  Now,  the  lines  that  own  it, 
practicallv  none  of  them,  have  earned  the  fair  return,  if  you  take 
the  period  as  a  whole.  There  are  no  recapture  claims  agaiiist  them. 
But,  against  that  terminal  railway  association  there  is  over  $8,500,000 
being  claimed  as  recapturable. 

Now,  the  terminal  railway  association  has  simply  acted  as  an  agent 
m  handhng  the  shipments  for  those  trunk  lines.  The  general  public 
rate  structure  was  not  affected  by  what  it  did.  What  its  earnings 
were  should  have  gone  right  into  the  coffers  directly  of  all  of  the 
tenant  lines  that  were  interested  in  it.  Much  to  my  surprise  there 
is  over  $40,000,000  of  claims  against  these  terminal  railways  that  are 
just  simply  agencies. 

Now,  so  far  as  the  rate  level  is  concerned,  the  public  has  been  able 
to  get,  perhaps,  lower  rates  because  of  the  practice  of  the  railroads 
to  construct  these  terminal  facilities,  because  it  shifts  this  enormous 
use  of  duplication  of  facilities  which  would  provide  investment  on 
which  they  could  claim  returns. 

The  Chairman.  Mr.  Fulbright,  our  hour  to  close  has  arrived,  and 
we  have  promised,  to-morrow,  to  hear  some  other  gentlemen,  who 
have  been  waiting  here.  If  you  can  not  answer  the  questions  that 
have  been  asked  you  and  complete  your  remarks  in  the  record  of 
what  you  want  to  say,  of  course,  we  will  have  to  have  you  come  back 
some  other  day,  but  there  is  one  other  gentleman  in  the  room  who  has 
been  waiting  here  since  last  week  for  20  minutes,  and  then  we  have 
the  State  commissioners  here,  and  their  representatives,  and  I  have 
told  them  that  they  could  go  on  to-morrow.  I  told  them  that  last 
Friday. 

Mr.  FuMRiGHT.  That  is  all  right.  I  have  perhaps  15  minutes 
more,  and  I  will  put  myself  at  the  disposal  of  the  committee. 

The  Chairman.  I  thought  probably,  in  connection  with  the  ques- 
tions that  have  been  asked  you,  that  you  might  get  in  that  part,  or  you 
could  put  it  in  the  record  at  the  end  of  your  remarks. 

Mr.  Fulbright.  Perhaps  I  would  have  an  opportunity  before  the 
committee  closes  the  subject. 

The  Chairman.  We  are  going  to  try  to  close  the  hearings  on  this 
bill  next  week,  because  we  have  got  a  great  many  other  matters 
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that  we  have  to  go  into  at  an  early  date.  At  least,  for  the  present, 
we  have  to  go  on. 

Mr.  FuLBRiGHT.  I  have  onlv  about  15  minutes  more.  Of  course, 
the  questions  that  are  asked  me  drag  out  that  time  a  little  more. 

The  Chairman.  To-morrow,  we  will  go  on  with  the  State  com- 
missioners, at  10  o'clock. 

(Thereupon,  at  11.47  o'clock  a.  m.,  the  committee  adjourned  to 
meet  the  lollowing  morning,  Wednesday,  January  27,  1932,  at  10 
o'clock  a.  m.) 
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WEDNESDAY,  JANTJABY  27,  1932 

House  op  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D,  C, 
The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Rayburn  (chair- 
man) presiding. 

The  Chairman.  The  committee  will  come  to  order. 

Mr.  A.  L.  Holton,  vice  president  Intrastate  Railroad  Co.,  was 
to  have  been  here  this  morning.  He  was  not  here.  He  was  sup- 
posed to  have  20  minutes  this  morning,  but  he  is  not  here.  We  wUl 
therefore  hear  Mr.  Benton. 

STATEMENT  OF  JOHN  E.  BENTON,  SOLICITOK  OP  THE  NATIONAL 

ASSOCIATION   OF  KAHEOAD   AND   ITTILITY   COMMISSIONEES 
WASHINGTON,  D.  C.  vuiiuiixDoxuj^jiaw, 

'nie  Chairman.  Will  you  qualify,  Mr.  Benton,  so  that  the  com- 
mittee can  hear  you. 

Mr  Benton.  My  name  is  John  E.  Benton.  I  am  the  general 
solicitor  of  the  National  Association  of  Railroad  and  Utilities  Com- 

q/""'?''??^  ^  u^^^L^'  '?v  ^^^  ^^^^  Building  at  810  Eighteenth 
btreet,  NW.,  Washington,  D.  C.  I  have  been  directly  or  indirectly 
engaged  m  regulatory  work  since  1911.  In  that  vear  I  was  ap- 
pointed  to  the  pubhc  service  commission  of  New  Hampshire,  upon 
which  I  served  for  four  years.  Thereafter  I  was  general  solicitor 
of  the  bureau  of  valuation  of  the  Interstate  Commerce  Commission, 
Which  place  I  resigned  upon  become  general  solicitor  of  the  Na- 
tional  Association  of  Railroad  and  Utilities  Commissioners,  in  De- 
cember, 1919,  and  I  have  held  that  place  since. 

That  association  was  organized  in  1889,  at  the  instance  of  Judge 
Oooley  then  chairman  of  the  Interstate  Commerce  Commission. 
He  called  the  first  meeting  of  the  commissioners,  and  was  the  first 
president  of  the  association.  It  comprises  within  its  membership 
all  of  the  members  of  the  State  regulatory  commissions  of  the  United 
states.  The  members  of  the  Interstate  Commerce  Commission  are 
also  membere  of  the  association. 

The  association  is,  however,  primarily  an  agency  of  the  State 
commissions  and  is  maintained  by  them.  It  is  the  agency  through 
Which  the  State  commissions  ordinarily  make  recommendations  to 
the  Congress  touching  upon  proposed  legislation.  In  determining 
the  position  which  the  association  should  take,  upon  such  legislation. 
It  is  not  customary  for  the  members  of  the  I^t^rstate  (fommerc^ 
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Commission  to  take  any  part.  Accordingly,  what  I  shall  say  here 
to-day  is  to  be  understood  as  said  purely  on  belialf  of  the  State 
commission  membership  of  the  association. 

The  affairs  of  the  association,  Mr.  Chairman,  are  administered 
through  the  medium  of  annual  conventions  at  which  matters  of 
interest  to  the  State  commissions  generally  and  to  the  public  as  to 
matters  with  which  the  State  commissions  deal,  are  considered.  The 
association  elects  officei's  and  has  standing  committees.  Matters 
relating  to  legislation  are  committed  under  general  resolutions  to 
our  committee  on  legislation.  That  committee  has  been  in  session 
in  the  city  of  Washington,  this  week,  and  the  chairman  of  the  com- 
mittee is  here. 

If  I  may,  Mr.  Chairman,  I  want  to  present  Hon.  Andrew  R. 
MacDonald,  of  the  Public  Service  Commission  of  Wisconsin,  who 
is  chairman  of  that  committee,  who  will  make  a  statement  preceding 
my  own. 

STATEMENT  OF  Ain)REW  MacDONALD,  OF  THE  WISCONSIN  FUBUG 

SEEYICE  COMMISSION 

The  Chairman.  All  right,  Mr.  McDonald. 

Mr.  Ma(  DoxALD.  There  is  no  statement  to  make  on  my  part,  Mr. 
Chairman. 

The  Chairman.  I  wish  that  you  would  qualify,  Mr.  MacDonald. 
Give  the  reporter  your  name,  and  tell  us  what  position  you  hold. 

Mr.  MacDonald.  I  happen  to  be  chairman  of  the  legislative  com- 
mittee of  the  National  Association  of  Railroad  and  Utilities  Commis- 
sioners. Andrew  MacDonald,  of  the  Wisconsin  Public  Service 
Commission. 

You  called  on  ISIr.  Benton  first.  Mr.  Benton  started  out  to  make 
the  explanation  I  would  make,  so  there  is  nothing  for  me  to  say.  Mr. 
Benton  is  general  solicitor  of  the  association  and  authorized  to  speak 
for  the  association. 

I  have  read  Mr.  Benton's  statement,  and  agree  with  the  statement 
he  is  about  to  make.  It  was  presented  to  the  committee  and  approved 
by  it. 

STATEMENT  OF  JOHN  E.  BENTON— Besnmed 

Mr.  Benton.  I  thought  it  proper,  Mr.  Chairman,  to  make  it  clear 
that  this  statement  was  made  on  behalf  of  the  State  commission 
membership  of  the  association,  as  distinguished  from  the  entire  mem- 
bership, which  includes  the  Interstate  Commerce  Commissioners, 
although  it  will  appear  from  what  I  say  that  the  association  comes 
here  to  support  in  the  main,  the  recommendations  for  revision  of 
section  15a,  which  have  been  made  by  the  Interstate  Commerce  Com- 
mission. It  would,  perhaps,  be  more  accurate  to  say  that  the  Inter- 
state Commerce  Commission  recommends  now,  legislation  which  the 
State  commissions  long  urged  upon  Congress,  in  fact,  ever  since  the 
transportation  act  was  passed. 

Wlien  the  transportation  act  was  under  consideration  in  the  Con- 
gress, the  national  association,  representing  the  State  commissioners, 
appeared  and  protested  against  those  provisions  of  section  15a  which 
have  been  under  discussion  here  since  the  opening  of  the  hearing. 
I  want  to  read  brieflv  from  the  statemeiit  then  macie  on  behalf  of  tne 


association  by  Hon.  Charles  E.  Elmquist,  who  was  my  predecessor 
as  general  solicitor,  on  October  28,  1919,  at  a  hearing  on  H.  R.  4378, 
which  became  the  transportation  act. 

Mr.  Elmquist,  in  a  discussion  of  this  particular  part  of  the  pro- 
posed legislation,  in  the  course  of  his  discussion,  stated : 

A  number  of  plans  which  have  been  submitted  here  call  for  a  guaranty  of 
railroad  return  by  a  rule  of  rate  making,  whicli  imposes  upon  the  commis- 
sions the  duty  of  prescribing  rates  whidi  will  establish  a  sure  return  upon 
properties  within  a  given  region,  a  division  of  excess  profits  and  a  Govern- 
Dient  fund  to  serve  as  a  shock  absorber  for  the  protection  of  the  weak  lines, 
and  a  certain  return  upon  the  investment  account  of  railroads  with  certain 
clussiflcation  territories. 

I  do  not  know  of  any  regulating  commission.  State  or  Federal,  who  believes 
that  the  Government  should  guarantee  the  return  of  carriers.  I  have  talked 
with  many  members  of  the  State  commissions  and  asked  them  liow  they  could 
prepare  rates  which  would  result  in  guaranteeing  a  return  to  the  carriers 
wittiin  their  own  States.  It  seems  to  be  the  general  opinion  that  a  guaranty 
is  impossible  of  fulfillment,  because  none  of  us  can  foretell  the  operating  con- 
ditions, the  movement,  kind  or  volume  of  freight,  the  climatic  conditions,  or 
wlicther  in  one  section  of  the  country  there  will  be  a  large  crop  and  a  complete 
or  partial  failure  in  another  section.  Economic  factors  play  a  large  part 
in  every  rate  controversy.  Practical  considerations  must  address  themselves 
to  the  intelligence  and  judgment  of  a  regulating  tribunal  at  the  time  the  rate 
question  is  presented.  We  also  fear  that  any  attempt  by  the  Government  to 
guarantee  the  return  of  the  carriers  would  result  in  inefficiency  of  operation, 
extravagance  in  the  conduct  of  the  officers  and  employees  who  control  these 
companies,  and  would  result  in  constantly  increasing  operating  costs,  and  gen- 
erally mounting  transportation  charges  which  would  add  to  tlie  burden  of  the 
American  people. 

I  have  read  that,  because  very  concisely,  Mr.  Elmquist  then  pointed 
out  the  very  difficulties  and  bad  results  which  would  arise  from  the 
enactment  of  the  section  then  proposed,  which  have  been  encountered 
as  shown  to  you  by  Commissioner  Eastman's  statement  last  week. 

However,  notwithstanding  the  fact  that  those  views  found  ap- 
proval by  this  committee,  which  at  first  reported  adversely  on  15a, 
as  Commissioner  Eastman  recalled  to  you,  the  exigencies  of  the 
situation  then  existing  finally  induced  the  House  to  accept  the  section 
as  it  passed  the  Senate,  and  it  became  a  law,  in  1920. 

In  1921,  after  observing  the  operations  of  the  transportation  act, 
and  particularly  that  section  known  as  section  15a,  the  State  com- 
missioners in  their  annual  convention  passed  a  formal  resolution 
declaring  that  the  rate-making  plan  embraced  in  section  15a  was 
"  uneconomic  and  unsound  "  and  recommended  the  immediate  repeal 
of  that  section. 

They  did  not  stop  with  that,  as  some  members  of  this  committee 
then  serving  will  remember.  Bills  were  drawn  to  provide  for  the 
outright  repeal  of  section  15a,  which  were  introduced  in  this  House 
as  the  Sweet  bill,  and  in  the  Senate  as  the  Capper  bill. 

The  Sweet  bill  was  H.  R.  6861,  and  the  Capper  bill  was  S.  1150. 
Extended  hearings  were  held  before  this  committee,  in  which  repre- 
sentatives of  the  State  commissioners  appeared,  and  stated  at  length 
the  criticisms  which  lay  against  the  section.  However,  without 
entering  into  the  reasons  for  it,  the  amendatory  legislation  was  not 
enacted.  However,  the  claim  that  the  rate-making  plan  was  "un- 
economic and  unsound  "  then  urged  upon  Congress,  and  the  posi- 
^on  then  taken  by  the  association,  has  been  ever  since  maintained. 
This  matter  has  been  considered  by  the  State  commissioners  in 
several  annual  conventions,  and  no  less  than  seven  times  formal 
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resolutions  have  been  passed  memorializing  Congress  to  repeal  section 
15a  in  toto. 

The  association  has  never  considered  section  15a  without  declar- 
ing the  same  to  be  unsound  and  uneconomic,  or  without  asking  Con- 
gress  to  repeal  the  same  outright. 

Action  was  last  taken  by  the  association  with  reference  to  this 
section  at  its  annual  convention  in  November,  1930.  The  matter  wa« 
at  that  time  very  fully  considered  and  a  resolution  adopted  which 
dealt  with  all  the  matters  which  are  covered  by  these  two  bills  now 
pending  before  the  committee  which  have  been  introduced  by  Chair- 
man Rayburn.  Because  of  the  thoroughness  of  the  consideration,  I 
think  it  well  to  state  somewhat  fully  how  the  matter  then  came  to 
be  taken  up,  and  the  extent  to  which  it  was  considered. 

There  was  then  pending  before  Congress  Senate  bill  4005,  which 
was  commonly  called  the  Howell  bill,  which  proposed  a  revision  of 
section  15a  and  certain  other  amendments  of  the  interstate  Commerce 
act. 

Mr.  Mapes.  Unless  you  give  the  Congress,  it  will  be  difficult  to 
locate  the  bill. 

Mr.  Benton.  That  was  the  last  Congress.  The  bills  which  I  first 
mentioned  were  in  the  Congress  which  was  in  session  in  1921.  The 
Senate  hearings  were  held  ^ginning  September  26,  1921. 

Mr.  Parker.  Does  that  say  what  session  ? 

Mr.  MiLLiGAN.  First  session  of  Sixty-seventh  Congress. 

Mr.  Benton.  I  have  given  the  numbers  of  the  bills  and  it  was  the 
Sixty-seventh  Congress.  I  can  not  give  you  the  date  of  the  Senate 
hearing. 

The  House  hearings  began  May  23. 

Mr.  Mapes.  I  think  that  that  is  sufficient,  if  you  will  just  give 
the  numbers  and  the  sessions. 

Mr.  Benton.  I  have  given  the  numbers  of  the  bills,  and  the  Sixty- 
seventh  Congress. 

The  Howell  bill  was  introduced  at  the  last  session  of  Congress. 
That  bill,  in  certain  respects,  was  closely  similar  to  H.  R.  7116.  In 
other  respects  it  was  radically  different.  It  was  similar  in  the  provi- 
sions for  a  rate  base  representing  not  aggregate  value,  but  aggregate 
investment,  built,  however,  upon  the  first  valuations  made  by  the 
Interstate  Commerce  Commission  under  section  19a.  Like  H.  R. 
7116  and  also  H.  R.  7117,  it  made  provisions  to  relieve  the  Inter- 
state Commerce  Commission  from  the  duty  to  make  recurrent  valu- 
ations of  carrier  properties  from  time  to  time  in  the  manner  pre- 
scribed by  section  19a;  also  it  contained  provisions  to  relieve  the 
commission  from  the  duty  of  making  19a  valuations  in  consolida- 
tion proceedings.  It  also  eliminated  the  "  aggregate- return-on -ag- 
gregate-value "  rate-making  rule  of  section  15a,  but  substituted  an 
"  aggregate-return-on-aggregate-investment "  rule. 

It  differed  radically  from  H.  R.  7116,  in  that  it  would  retain 
recapture,  not  only  for  the  past,  but  for  the  futurie,  and  it  would 
have  devoted  the  proceeds  of  recapture,  as  Commissioner  East- 
man pointed  out  to  you,  to  investment  in  additions  arid  betterments 
of  the  roads  earnings  in  excess,  and  would  in  effect  have  made  those 

Eublic  property,  which  would  not  thereafter  enter  into  the  rate 
ase. 


In  the  early  part  of  June,  1930,  Senator  Couzens,  chairman  of 
the  Senate  Committee  on  Interstate  Commerce,  sent  a  copy  of  the 
Howell  bill  to  me  as  general  solicitor  of  the  National  Association  of 
Railroad  and  Utilities  Commissioners,  requesting  an  expression  of 
views  on  behalf  of  the  association  with  relation  to  its  provisions. 

On  June  12,  1930,  I  advised  the  State  commissions,  all  of  them, 
of  this  request,  in  a  bulletin  in  which  I  discussed  the  bill  at  some 
length,  and  at  the  same  time  I  sent  a  copy  of  it  to  each  commission, 
and  a  copy  of  the  recommendations  which  the  Interstate  Commerce 
Commission  had  made  with  respect  to  that  bill  to  the  Senate  com- 
mittee. I  have  here  a  copy  of  the  bulletin  which  I  will  be  glad  to  file 
with  the  committee,  if  it  cares  to  have  me  do  so.    In  it  I  said : 

I  consider  that  the  bill  is  of  more  than  ordinary  importance  for  the  follow- 
ing reasons:  (1)  It  deals  with  a  subject  matter  upon  which  legislation  as 
some  time  appears  to  be  inevitable;  (2)  it  has  received  in  substance  the  ap- 
proval of  the  Interstate  Commerce  Commission — unanimous  except  for  the 
dissent  of  Commissioner  Woodlock;  (3)  it  deals  with  section  15a,  repeal  of 
which  this  association  has  several  times  recommended  by  resolutions;  (4) 
it  deals  with  the  provisions  of  law  providing  for  recapture  of  excess  earn- 
ings of  railroads,  which  at  the  end  of  10  years  after  their  enactment  are 
unenforced,  and  the  enforcement  of  which  would  be  accomplished  by  diffi- 
culties and  consequencies  which  apparently  lead  the  Interstate  Commerce 
Commission  to  doubt  the  wisdom  of  their  retention  in  the  law. 

These  matters  deserve  the  careful  consideration  of  the  best  minds  in  the 
association,  irrespective  of  committee  membership.  I  am  also  especially  calling 
the  matter  to  the  attention  of  the  president  of  the  association,  and  to  the  chair- 
man of  our  executive,  legislative,  and  valuation  committees.  I  am  having  the 
Howell  bill  reproduced,  and  will  shortly  send  a  copy  of  the  same  in  full  to 
each  commission.  I  have  also  asked  the  Interstate  Commerce  Commission  to 
Bend  a  copy  of  its  recommendations  concerning  that  bill,  a  mimeographed 
document  of  approximately  50  pages,  including  the  dissent  of  Commissioner 
Woodlock,  and  an  appendix  to  the  majority  report,  to  each  commission.  In 
this  bulletin  I  will  confine  myself  to  a  brief  statement  about  the  bill. 

I  will  skip  that ;  then  continuing  I  said : 

There  are  other  details  of  the  bUl  which  it  is  unnecessary  to  mention  here. 
What  I  have  said  is  sufficient  to  show  that  it  deals  with  matters  of  great  mo- 
ment. The  Interstate  Commerce  Commission  has  given  to  the  Senate  com- 
mittee an  extended  and  carefully  considered  opinion.  Any  expression  from  this 
association  ought  to  receive  like  careful  consideration. 

Mr.  MiLLiGAN.  Mr.  Benton,  what  bill  are  you  talking  about? 

Mr.  Benton.  I  am  talking  about  the  Howell  bill,  which  in  its  rate 
base  provision  and  in  the  provisions  for  the  repeal  of  that  part  of 
section  19a,  which  requires  recurrent  revaluations  in  the  same  manner 
as  first  made  and  of  the  provisions  which  require  19a  valuations  in 
consolidation  cases  is  the  same,  or  substantially  the  same,  as  H.  R. 
7116,  which  is  now  before  this  committee. 

A  joint  meeting  of  our  valuation,  legislative,  and  executive  com- 
mittees for  consideration  of  the  bill,  and  of  Senator  Couzen's  request, 
was  held  at  Chicago  on  July  29,  1930.  The  committees  were  in  ses- 
sion throughout  the  day,  with  a  brief  adjournment  for  lunch.  After 
discussion  of  the  provisions  of  the  bill,  and  in  particular  of  the  rate 
base  and  recapture  provisions,  the  following  resolution  was  adopted  : 

Resolved,  That  it  is  the  view  of  the  committee  members  here  present,  that 
no  committee  or  committees,  not  expressly  thereunto  authorized  by  the  asso- 
ciation, should  attempt  to  state  the  position  of  the  association  upon  the  im- 
portant questions  of  public  policy  presented  by  S,  4005,  and  the  so-called  Howell 
bill:  but  that  in  accordance  with  long  established  policy,  the  position  of  the 
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association  should  be  expressed  by  the  association  itself,  through  action  of 
Its  membership,  taken  after  full  opportunity  for  consideration  at  its  annual 
convention. 

The  committees  thereupon  voted  to  instruct  the  general  solicitor 
and  the  assistant  general  solicitor  of  the  association  to  prepare  an 
analysis  and  discussion  of  the  bill,  and  to  distribute  copies  thereof 
to  the  several  commissions  in  advance  of  the  next  convention  of  the 
association ;  and  also  to  prepare  resolutions  for  committee  considera- 
tion, and  for  presentation  in  such  form  as  should  be  approved,  to 
the  convention. 

In  conformity  with  these  directions,  an  analysis  of  the  bill,  and 
a  discussion  thereof,  were  prepared,  and  incorporated  into  a  bulletin 
which  was  sent  to  each  commission  on  September  15, 1930.  With  that 
bulletin  I  sent  to  each  commission  a  second  copy  of  the  Howell  bill. 

I  have  here  a  copy  of  the  bulletin,  which  I  shall  file  with  the 
committee.  I  will  quote  from  the  discussion  therein,  so  far  as  that 
discussion  is  applicable  to  and  relates  to  matters  contained  in  the 
bills  now  before  the  committee. 

In  that  bulletin,  I  said : 

In  our  Bulletin  No.  98-1930,  referring  to  the  Howell  bill,  we  said  that  it 
dealt  with  a  subject  matter  upon  which  legislation  at  some  time  appearetl  to 
be  inevitable.  We  further  said  that  revaluation  of  the  railroads  of  the 
United  States  "  from  time  to  time  "  and  "  In  like  manner  "  as  originally  valued 
under  section  19a  "  isphysically  impossible — (jr  at  least  so  expensive  and 
time   consuming  that  it   will  never  be   done."     We   reiterate  these  opinions. 

We  believe  the  biU  presents  to  Congress  a  subject  matter  which  will  be 
before  Congress  until  legislation  in  some  form  is  enacted.  Such  legislation 
may  not  be — and  indeed  probably  will  not  be — enacted  at  the  next  session  of 
Congress — 


That  was  at  the  session  which  is  now  passed. 


but  it  seems  by  no  means  unlikely  that  the  hearings  which  will  be  held  during 
the  next  session  upon  the  Howell  bill  may  be  the  basis  for  legislation  which 
will  be  thereafter  enacted. 

Let  me  say  that  those  hearings  which  I  anticipated  would  be  held 
on  the  Howell  bill  never  were  held,  but  the  pendency  of  the  bill 
gave  occasion  to  state  the  position  of  the  association,  nevertheless, 
and  resulted  in  the  resolution  which  I  am  about  to  read. 

Mr.  Mapes.  Will  it  interrupt  you,  Mr.  Benton,  if  I  ask  you  to  re- 
peat that  last,  to  which  you  referred,  the  valuation  section  of  the 
law? 

Mr.  Benton.  We  said  "  that  the  revaluation  of  the  railroads  of  the 
United  States, '  from  time  to  time  '  " — that  is  quoted  from  the  valu- 
ation act,"  and  '  in  like  manner '  as  originally  valued  under  section 
19a  is  physically  impossible — or  at  least  so  expensive  and  time 
consuming  that  it  will  never  be  done." 

Proceeding  with  what  was  said : 

Whenever  those  hearings  are  held,  this  association  will  doubtless  desire  to 
present  its  views;  and  if  it  does  not  favor  the  bill  as  drawn,  to  indicate  what 
legislation,  if  any  it  believes  ought  to  be  enacted. 

It  appears  to  us  that  the  principal  questions  presented  to  the  association 
by  the  Howell  bill  are  these : 

(a)  Does  the  association  favor  such  amendment  of  existing  law 
as  will  relieve  the  Interstate  Commerce  Commission  of  the  duty 
of  revaluing  the  railroads  of  the  United  States  "  from  time  to 


time  "  and  "in  like  manner  "  as  such  roads  were  first  valued  under 
section  19a? 

Upon  this  question  the  association  has  never  heretofore  declared  itself. 
Actual  experience,  however,  has  proved  that  the  original  plan  of  the  valuation 
act  can  not  be  carried  out.  That  plan  was  to  make  valuations  of  all  the  rail- 
roads of  the  country,  and  thereafter  to  keep  those  valuations  constantly  cur- 
rent, so  as  to  be  available  for  use  at  any  time. 

When  section  19a  was  originally  enacted  the  immensity  of  the  task  of  the 
railroad  valuation  was  not  understood.  The  idea  doubtless  was  that  when 
the  commission  had  once  made  the  original  valuations  it  would  be  a  com- 
pnratlvely  simple  task  to  keep  them  current  by  revisions  "from  time  to  time." 
It  is,  however,  now  17  years  since  the  valuation  act  was  passed. 

It  is  now  19  years — 

The  primary  valuation  is  not  yet  ended,  and  little  has  been  done  toward 
bringing  valuations  down  to  date.  To  make  them  current  "  in  like  manner " 
will  require  new  inventories  showing  all  physical  property  owned  as  of  any 
new  valuation  date,  with  reproduction  cost  and  accrued  depreciation  deter- 
mined as  of  that  date.  It  will  likewise  require  reappraisal  of  lands  as  of  that 
date.  It  is  physically  impossible  to  make  revaluations  in  the  manner  pre- 
scribed in  section  19a  and  to  complete  the  task  as  of  any  selected  date  until 
many  years  after  that  date.  If  the  law  is  continued  unchanged,  and  com- 
plied with,  it  will  require  a  large  valuation  force  constantly  at  work,  and 
the  commission  mil  never  have  a  current  completed  valuation  of  all  roads. 

Tlie  question,  therefore,  appears  to  be  whether  the  revaluation  provisions 
of  the  valuation  act  shall  be  retained,  and  the  commission  shall  always  be 
devoting  its  attention,  and  spending  large  sums  of  public  money,  in  valua- 
tion work,  without  ever  being  able  to  secure  what  the  act  originally  aimed 
at — the  current  valoe  of  the  carrier  properties  of  the  country. 

It  is  to  be  remembered  that  the  values  which  the  commission  has  fixed,  and 
is  fixing  in  its  original  valuations  under  section  19a,  are  based  substantially 
on  reproduction  cost  prices  as  of  1914,  except  as  to  lands,  which  have  been 
valued  on  the  basis  of  prices  current  at  valuation  dates.  This  is  true  alike 
of  the  prosperous  and  the  unprosperous  roads. 

And  I  will  interject  that  those  valuation  dates  vary  from  1914 
to  1920. 

It  is  also  to  be  kept  in  mind  that  whatever  date  may  at  any  time  be  chosen 
for  a  revaluation  date  it  will  be  many  years  after  that  date  before  the  new 
values  will  be  completed  and  available  for  use. 

Let  me  interject  here,  the  commission  has  already  fixed  a  date  for 
revaluation  and  is  working  upon  a  revaluation.  The  revaluation 
date  is  December  31,  1927,  and  it  is  as  of  that  date,  that  some  time 
in  the  future,  perhaps,  in  1940  or  1945,  or  in  1950,  if  the  law  con- 
tinues unclianged  and  the  Congress  continues  to  make  appropriations, 
that  you  will  know  the  values  fixed  as  of  1927. 

It  is  a  serious  question  whether  any  public  good  will  be  serve<l  by  periodic 
revaluations  which  attempt  to  reflect  into  adjudicated  values  the  reproduction 
cost  prices  which  from  time  to  time  prevail,  at  dates  selected  for  valuations, 
but  which  will  not  l)e  the  prices  in  effect  when  the  new  valuations  are  finally 
concluded. 

In  some  respects  the  situation  is  vastly  different  to-day  from  what  it  was 
when  the  valuation  act  was  passeil.  Then  railroad  values  were  being  used  in  a 
very  considerable  number  of  confiscation  rate  cases  in  court.  To-day  confisca- 
tion rate  cases,  involving  railroad  rates,  do  not  arise.  The  claims  of  carriers 
that  their  rates  are  inadequate  are  adjudicated  instead  before  the  Interstate 
Commerce  Commission,  either  under  section  1  or  under  section  13. 

They  are  adjudicated  by  the  Interstate  Commerce  Commission 
under  section  1,  if  they  relate  to  interstate  rates,  and  under  section 
13,  if  they  relate  to  intrastate  rates,  and  confiscation  cases,  involving 
railroad  rates,  are  substantially  unknown  in  the  courts  to-day. 
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In  that  respect,  the  situation  is  diametrically  opposed  to  what  it 
was  when  the  Congress  provided  for  valuation  of  the  railroads  in 
1914. 

The  principal  use  of  railroad  values  to-day,  in  rate  regulation,  is  for  tlie 
Information  of  the  Interstate  Commerce  Commission  in  the  fixing  of  general 
rate  levels  affecting  many  carriers.  In  such  cases  it  is  impossible  to  adjust 
rates  so  that  they  will  produce  a  particular,  predetermined  percentage  of 
return  upon  any  given  amount.  Too  much  depends  upon  economic  conditions 
over  which  the  commission  has  no  control.  And  in  any  event,  under  decisions 
of  the  United  States  Supreme  Court,  values  long  before  determined  require 
adjustment  in  the  light  of  existing  price  levels.  Even  if  we  retain  the  present 
law  unchanged,  the  task  of  revaluation  is  so  great  that  it  will  never  be  possible 
to  obtain  a  current  valuation  of  all  of  the  railroads  of  the  country.  Adjustment 
will  alwuys  be  necessary  in  the  use  of  wny  valuations  the  commissicm  may 
have  made. 

The  provisions  of  the  law  which  require  the  carriers  to  supply  to  the  com- 
mission any  information  which  the  commission  may  require  in  the  adminis- 
tration of  the  interstate  commerce  act  would,  of  course,  remain  unaffected 
by  a  repeal  of  said  paragraph  (f),  requiring  revaluations  "from  time  to  time" 
and  the  carriers  would  continue  to  file  reports  showing  property  atlditions  and 
retirements,  and  the  net  change  in  investment  cost  thereof ;  and  the  commission 
could  compile  and  keep  the  same  always  available  for  use. 

That  is  true  either  under  H.  R.  7116  or  H.  R.  7117.  The  repeal 
of  the  requirement  that  the  commission  is  required  to  value  these 
properties  "  from  time  to  time  "  is  not  to  affect  the  power  and  the 
duty  of  the  commission  to  keep  informed  as  to  railroad  properties, 
and  to  keep  account  of  the  investment  that  is  made  in  additions  and 
betterments,  subsequent  to  their  19a  valuations. 

When  the  valuation  act  was  originally  passed  there  were  no  existing  inven- 
tories of  carrier  properties  and  no  complete  available  data  as  to  carrier  invest- 
ments. These  the  commission  now  has.  Investment  data  as  to  years  prior 
to  valuation  it  has  as  fully  as  it  could  compile  the  same  in  pursuance  of  the 
requirements  of  section  19a  and  as  to  years  subsequent  to  valuation,  as  shown 
by  sworn  returns  of  carriers  in  response  to  account  orders  of  the  commission. 

The  power  to  require  these  returns  would  continue  in  the  com- 
missioner under  either  one  of  the  acts  before  you. 

If  such  Information  as  to  physical  properties  and  as  to  investments  had  been 
available  to  the  comiiiissiou  in  1913,  few  would  have  urged  the  passage  of  the 
valuation  act.  With  such  information  now  available,  it  may  well  be  ques- 
tioned whether  any  good  purpose  will  be  served  by  attempting  to  make  another 
valuation  upon  the  basis  of  reproduction  costs  now  current,  especially  in  view 
of  the  fact  that  we  appear  to  have  entered  upon  an  era  of  rapidly  changing 
commodity  prices,  which  may  seriously  affect  reproduction  costs  before  it  will 
be  possible  to  complete  a  revaluation. 

I  might  interject  that  what  I  had  in  mind  in  making  that  observa- 
tion, when  this  bulletin  was  sent  out  on  September  15,  1930,  was 
this :  The  commission  was  then  engaged,  as  it  continues  to  be,  in  the 
preliminary  work  of  making  a  second  valuation  of  railroad  proper- 
ties under  section  19a.  While  the  completion  of  its  first  valuations  is 
still  a  long  way  off,  yet  the  making  oi  valuations  is  such  a  long  task 
that  the  commission  has  felt  that  it  should  be  assembling  data  for 
correcting  the  first  valuations  when  the}^  are  completed,  to  make 
them  more  nearly  current. 

In  its  report  to  Congress,  December  1,  1928,  the  commission  stated 
that  by  orders  issued  June  12,  1928,  it  had  fixed  December  31,  1927, 
as  the  date  for  the  second  valuation.  When  the  second  valuation  is 
completed,  accordingly,  it  will  reflect  the  prices  which  prevailed  in 
1927  rather  than  the  low  prices  of  to-day  or  the  prices  which  may 
prevail  when  the  second  valuation  is  finished,  whenever  that  may  be. 


When  the  bulletin  from  which  I  have  just  been  reading  was  sent 
out  we  had  entered  upon  the  decline  in  price  levels  which  still  con- 
tinues. Nobody  knows  where  prices  will  stabilize.  It  was  this  con- 
sideration which  led  me  to  express  doubt  as  to  whether  any  good 
purpose  would  be  served  by  spending  large  sums  of  public  money 
to  enable  the  commission  at  some  subsequent  time  to  announce  the 
values  of  railroads  at  the  high  prices  which  prevailed  in  1927,  and  I 
should  entertain  the  same  doubt  as  to  the  usefulness  of  a  valuation 
made  as  of  a  date  when  extremely  low  prices  might  prevail.  The 
point  is  that  reproduction  costs  fluctuate  and  that  anjr  valuation 
made  by  the  commission  requires  such  a  long  period  of  time  in  mak- 
ing that  it  is  obsolete  in  fact  and  in  law  beiore  it  can  be  completed. 

From  the  public  point  of  view  there  is  a  very  real  objection  to  the 
promulgation  of  railroad  valuations  established  through  the  use  of 
prices  distinctly  higher  than  those  which  are  current,  oecause  when 
promulgated  they  will  be  pressed  upon  the  commission  as  constitut- 
ing the  base  upon  which  carriers  are  entitled  to  earn  a  fair  return 
either  under  section  15a  or  under  the  Constitution.  In  the  same  way 
a  valuation  made  as  of  a  time  of  extreme  depression  would  not  be 
fair  to  the  carriers.  To  proceed  with  the  discussion  which  I  was 
reading,  the  next  questions  presented  for  consideration  of  the  com- 
mission were  these: 

(6)  Does  the  association  favor  relieving  the  Interstate  Commerce  Commis- 
sion from  the  duty  of  finding  the  aggregate  value  of  aU  railroad  properties 
from  time  to  time,  and  of  adjusting  rates  to  yield  a  fair  annual  aggregate 
return  upon  such  aggregate  value,  as  now  provided  in  section  15a? 

(c)  Does  the  association  favor  the  repeal  or  modification  of  the  recapture 
provisions  now  contained  in  section  15a? 

Upon  the  questions  the  association  has  in  effect  repeatedly  declared  itself 
The  annual  convention  of  the  association  at  Atlanta  in  1921  declared  it  to  be 
the  sense  of  the  association  that  the  rate-making  plan  prescribed  by  section 
15a  was  "  uneconomic  and  unsound,"  and  asked  the  "  immediate  repeal  of  said 
section  15a."  This  resolution  was,  in  substance,  adopted  at  Detroit  in  1922 
at  Miami  in  1923,  at  Phoenix  in  1924,  at  Washington  in  1925,  and  at  Asheville 
in  1926. 

The  association  has  never  considered  section  15a  without  declaring  the  sec- 
tion **  economically  unsound  "  and  asking  Congress  to  repeal  the  same. 

Accordingly,  unless  the  association  now  entertains  different  views  with  re- 
spect to  section  15a  from  those  which  it  has  heretofore  repeatedly  expressed, 
it  would  favor  a  repeal  of  the  statutory  rule  of  rate  making,  which  would 
attempt  to  require  a  fixed  aggregate  return  upon  an  ascertained  aggregate 
value  of  all  roads,  both  the  prosperous  and  the  unprosperous,  regardless  of  eco- 
nomic conditions.  With  the  repeal  of  this  statutory  rule  would  also  go  the 
recapture  provisions  of  section  15a,  which  were  incorporated  in  the  section 
because  Congress  recognised  that  the  operation  of  the  aggregate-return-on- 
aggregate-value  rule,  as  paragraph  (5)  of  the  section  itself  declares,  would  give 
to  some  carriers  a  net  operation  income  "substantially  and  unreasonably  in 
excess  of  a  fair  return  upon  the  fair  value  of  their  railway  property." 

(d)  If  the  association  favors  a  repeal  of  the  aggregate-return-on-aggregate- 
value  rule,  and  a  repeal  of  the  recapture  provisions  now  contained  in  section 
15a,  does  it  favor  the  enactment  of  the  Howell  bill  for  the  establishment  of 
such  repeal? 

Most  of  the  discussion  I  omit  reading.  It  will  be  in  the  bulletin 
which  I  will  file  with  the  committee.  I  will  read  a  part  of  it,  which 
refers  to  provisions  similar  to  those  contained  in  either  of  the  two 
bills  which  are  here. 

What  are  the  undesirable  features  of  the  bill?  Many  members  of  the  associa- 
tion will  particularly  oppose  the  bill  because  it  will  operate  to  give  to  the 
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Government  a  partial  ownership  of  those  railroads  which  earn  recaptnrahle 
excess. 

Mr.  BuLwiNKLE.  Which  bill  are  you  discussing? 

Mr.  Benton.  The  bill  I  sent  out,  and  I  am  now  proceeding  to  read 
parts  of  the  bulletin. 

Mr.  BuLwiNKLE.  Is  that  in  reference  to  the  same  Howell  bill  you 
have  referred  to  a  while  ago  ? 

Mr.  Benton.  Yes,  sir;  it  is. 

We  believe,  however,  that  the  major  objection  which  members  of  the  associa- 
tion will  find  to  the  Howell  bill  is  that  it  does  not  remove  the  principal  vices 
of  section  15a. 

Mr.  MiLLiGAN.  The  Howell  bill  is  not  being  considered  by  this 
committee,  and  I  think  that  anything  you  refer  to  should  refer  to 
the  bills  that  the  committee  has  before  it. 

Mr.  Benton.  Of  course,  that  is  true,  Mr.  Congressman.  I  have 
pointed  out  that  I  am  giving  consideration  to  those  parts  of  the 
Howell  bill  which  are  similar  to  the  bills  which  are  before  you  and 
incorporated  in  H.  R.  1716. 

Mr.  MiLLiGAN.  Why  not  discuss  the  bills  before  the  committee  ? 

Mr.  Benton.  What  I  am  reading  does.  I  think  you  will  perceive 
the  application  of  it,  if  I  am  permitted  to  read  it.  The  provisions 
of  H.  R.  7116  are  identical,  so  far  as  a  rate  base  is  concerned,  with 
sections  which  the  Howell  bill  contained.  So  what  I  say  here  abso- 
lutely relates  to  the  principle  of  an  aggregate  rate  basis  upon  which 
the  commission  is  directed  to  produce  a  fair  return.  That  is  what 
is  proposed  in  H.  R.  7116. 

Mr.  Shallenberger.  Mr.  Benton,  I  have  read  and  also  listened  to 
what  you  have  said  with  reference  to  the  declarations  of  your  asso- 
ciation, which  you  represent,  against  this  section  15a,  and  you  recom- 
mend its  repeal.  Does  the  act  before  us  carry  out  your  recommenda- 
tions for  the  repeal  of  section  15a  ? 

Mr.  Benton.  This  act  repeals  both  the  rate  making  rule  and  the 
recapture  provision. 

Mr.  Shallenberger.  It  just  modifies  it;  isn't  that  all? 

Mr.  Benton.  No,  I  think  not,  Governor  Shallenbarger.  I  am 
coming  to  that.  It  does  repeal ;  either  one  of  these  bills  repeals  the 
section,  those  provisions  of  the  section  at  which  our  protests  have  been 
aimed.  H.  R.  7116,  however,  puts  back  again  into  15a  a  rate-base 
provision  which  is  open  to  much  the  same  objections  that  the  present 
section  is  open  to. 

H.  R.  7117  also  would  put  into  the  revised  section  I5a  directions 
which  we  consider  objectionable. 

Mr.  SHALi£NBEEGER.  After  all,  it  only  modifies  and  does  not  repeal 
the  section.    Do  you  think  this  act  repeals  the  recapture  clause? 

Mr.  Benton.  It  does  not  use  the  word  "  repeal,"  but  if  you  pass 
either  one  ot  these  acts,  those  things  which  we  have  protestea  against 
will  be  out  of  section  15a  and  something  else  in. 

Mr.  Shallenberqer.  Recapture  clause  will  be  out? 

Mr.  Benton.  Yes. 

Mr.  Shallenberger.  Now,  is  your  objection  that  you  have  to  19a 
because  these  roads 

Mr.  Benton.  15a? 


Mr.  Shallenberger.  I  mean  19a. 

Mr.  Benton.  Either  H.  R.  7116  or  7117  would  provide  for  reliev- 
ing the  commission  from  the  duty  to  make  revaluations  of  all  of  the 
railroads  of  the  country  "  from  time  to  time "  in  the  way  now 
required  under  19a. 

Mr.  Shallenberger.  You  think  that  the  act  we  are  considering 
would  carry  out  your  recommendations  as  to  19a? 

Mr.  Benton.  They  do. 

Mr.  Shallenberger.  Section  19a  requires  the  commission  to  revalue 
these  railroads  as  to  a  basis  of  rate  making?  Do  you  think  that  is 
eliminated  in  the  act  we  are  considering? 

Mr.  Benton.  That  leaves  the  commission  under  the  duty  to  com- 
plete the  first  valuation,  in  which  it  is  using  the  1914  prices.  It 
leaves  the  commission  the  duty  to  keep  informed  as  to  changes  in 
railroad  property,  and  as  to  tne  net  costs  of  additions  and  better- 
ments. It  relieves  it  from  the  duty  of  making  inventories  and 
appraisals  of  railway  property  showing  reproduction  cost  from  time 
to  time  hereafter. 

Mr.  Shallenberger.  What  I  meant  was  does  the  act  before  us 
leave  the  law  fundamentally  as  it  is?  Will  the  commission  take 
the  valuation  which  they  have  determined  under  the  law  as  the  basis 
for  rate  making? 

Mr.  Benton.  No  ;  they  would  not  be  required  to  do  that. 

Mr.  Shallenberger.  It  does  not  relieve  them  of  that  duty  ? 

Mr.  Benton.  I  am  talking  about  19a,  with  respect  to  H.  R.  7117. 

The  provisions  of  H.  R.  7116  do  compel  them  to  take  the  values 
found  under  19a  plus  addition  of  investments  made  as  an  aggregate 
rate  base — ^taking  all  the  roads  together.  The  requirement  to  consider 
value  in  rate  making,  however,  rests  primarily  in  the  Constitution, 
and  for  individual  roads  will  always  exist,  regardless  of  the  statute. 

What  I  point  out  is  that  this  will  relieve  the  commission  from 
the  duty  to  go  ahead  and  make  another  valuation  of  the  railroads 
of  the  country  at  1927  prices,  which  will  be  pointed  to  in  every  gen- 
eral rate  case  as  affording  a  basis  upon  which  the  commission  must, 
under  the  Constitution,  provide  a  return. 

If  I  may  I  will  proceed  to  read  from  the  discussion  which  was 
placed  before  the  commission ;  and  I  do  this  because  I  want  to  show 
the  extent  to  which  consideration  has  been  given  by  the  State  com- 
missioners to  matters  on  which  this  committee  is  now  passing.  This 
discussion,  as  I  pointed  out,  was  prepared  and  distributed  to  all  of 
the  conamissions  by  direction  of  our  responsible  committees.  It 
affords  information  as  to  the  extent  to  which  the  several  commissions, 
in  advance  of  the  convention,  at  which,  as  they  were  advised  this 
inatter  was  to  be  taken  up,  had  their  attention  directed  to  the  propo- 
sitions which  were  presented  by  the  Howell  bill,  and  which  are  also 
presented  in  these  bills,  which  are  before  the  committee  now. 

That  discussion  said : 

We  believe,  however,  that  the  major  objection  which  members  of  the  associa- 
tion will  find  to  the  Howell  bill  is  that  it  does  not  remove  the  principal  vices 
of  section  15a. 

Under  section  15a,  as  it  would  be  rewritten  by  the  Howell  bill,  no  material 
change  is  made  in  the  aggregate-return-on-aggregate-value  rate-making  plan. 
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That  is  true  of  H.  R.  7116.  No  material  change  is  made  in  the 
aggregate-return-on-aggregate-value  rate-making  plan. 

Whereas,  the  section  as  it  stands,  section  15a,  instructs  the  commission  from 
time  to  time  to  determine  *'  what  percentage  of  such  aggregate  property 
value  constitutes  a  fair  return,"  the  rewritten  section  will  instruct  it  from 
time  to  time  to  determine  *'  what  percentage  of  such  aggregate  rate  base 
constitutes  a  fair  return."  The  section  would  continue  to  direct  the  commis- 
sion to  produce  the  fair  aggregate  return,  so  fixed,  upon  an  aggregate  base. 

The  statutory  rate -making  plan  which  this  association  has  repeatedly  con- 
demned as  uneconomic  is  continued.  The  only  change  is  that  the  commission 
is  required  to  determine  the  base  by  which  It  measures  the  quantity  of  the 
aggregate  return  to  be  produced,  by  an  accounting  process,  Instead  of  by  an 
exercise  of  judgment. 

The  vice  of  the  present  law,  which  disregards  lack  of  usefulness  of  a  road» 
in  the  actual  movement  of  traffic,  in  a  determination  of  the  amount  upon 
which  it  shall  be  treated  as  entitled  to  a  return,  is  left  uncured. 

The  vice  of  the  present  law,  which  takes  no  account  of  economic  conditions, 
and  of  the  volume  of  traftic  moving,  and  of  the  value  of  service  to  shippers, 
but  directs  the  commission  to  establish  a  fixed  percentage  aggregate  return 
upon  an  aggregate  amount,  taken  as  representative  of  property  of  the  carriers 
in  the  aggregate,  is  left  uncured. 

It  Is  believed  that  these  were  the  vices  which  have  been  the  cause  of  the 
association's  condemnation  of  section  15a  In  the  past. 

While  the  commission,  In  its  administration  of  the  section,  has  interpreted 
the  same  as  not  intended  to  deprive  the  commission  of  its  right  to  take  account 
of  economic  conditions,  nevertheless  the  carriers  do  not  acquiesce  In  that 
Interpretation,  and  are  now  denying  Its  correctness  In  the  western  grain 
rate  case. 

Congressman  Hoch  called  attention  to  that  the  other  day.  The 
carriers  have  maintained  uniformly,  since  section  15a  was  passed, 
that  the  revenue  factor  under  15a  has  been  made  the  controlling 
and  dominant  factor  in  fixing  rates.  Some  railroad  lawyers  do  not  go 
to  the  point  saying  that  the  commission  can  consider  nothing  else, 
but  that  factor  is  pressed  upon  the  commission  as  entitled  to  con- 
trol, and  in  ex  parte  103,  it  was  pressed  on  the  commission  as  the 
only  thing  entitled  to  consideration  at  all.  That  was  by  the  repre- 
sentatives of  all  the  carriers. 

Mr.  Mapes.  Is  that  provision  in  H.  R.  7117? 

Mr.  Benton.  No;  it  is  not.  I  am  going  to  point  out  that  later. 
It  is  in  7116. 

While  the  United  States  Supreme  Court  in  Dayton-Goose  Creek  Railway  v. 
United  States,  263  U.  S.  456,  sustained  the  validity  of  the  recapture  provisions, 
as  within  the  constitutional  power  of  Congress,  there  was  involved  In  that 
case  the  bare  question  whether  recapture  might  be  enforced  as  to  earnings 
above  a  fair  return  upon  tlie  value  of  the  carrier's  property  as  reported  by  the 
carrier  itself,  and  never  questioned  before  the  Commission. 

The  Howell  bill  proposes  to  substitute  a  measure  for  determining  recapturable 
excess,  which  measure  or  base  may  at  any  given  time  be  more  or  less  than 
value. 

And,  that  is  true  of  7116,  because  that  provision  is  in  here,  as  I  have 
pointed  out. 

But  Irrespective  of  the  measure  used,  It  Is  difficult  to  defend  the  principle 
of  recapture  for  the  benefit  of  the  Government. 

It  would  seem  that  rates  ought  to  be  fixed  on  a  just  and  reasonable  basis. 
Under  such  rates.  If  some  roads  are  so  located  and  so  managed  that  they 
can  not  earn  a  fair  return  upon  the  Investments  which  their  properties  repre- 
sent, that  Is  their  misfortune.  On  the  other  hand,  if  under  like  rates  other 
roads  earn  a  very  handsome  return,  that  Is  their  good  fortune.  In  other  kinds  of 
business,  If  one  has  located  his  property  well,  and  manages  it  well,  he  enjoys 
the  advantages  which  flow  from  good  location  and  efficient  operation.    Section 


j5a  attempts  to  prescribe  a  dead  level  of  earnings,  as  fair  and  proper  for  all 
companies,  Irrespective  of  location  and  management,  and  economic  conditions, 
even,  and  to  take  away  any  railroad  one-half  of  all  It  may  earn  above  that 
level. 

So  far  as  large  earnings  result  from  a  fortunate  location,  which  enables  a 
carrier  to  earn  more  tlian  Its  competitors  at  a  level  of  rates  which  Is  estab- 
llslied  by  the  Government  as  fair,  It  may,  w^th  much  force,  be  contended  that 
the  fortunate  location  Is  an  Intangible  element  which  must  be  reflected  Into 
value,  upon  which  the  carrier  is  entitled,  as  a  constitutional  right,  to  a 
full  fair  return.  This  connection  has  been  uniformly  opposed  by  this  associa- 
tion, but  It  Is  earnestly  made  by  carriers. 

The  question  has  not  yet  been  passed  upon  by  the  United  States 
Supreme  Court. 

In  this  connection  it  should  be  said  that  no  attempt  has  been 
made  by  the  Interstate  Commerce  Commission  in  valuing  railroads 
under  section  19a,  to  appraise  and  reflect  the  value  of  strategic  loca- 
tion, and  other  such  like  intangible  elements.  Carriers  claim  that 
the  values  which  have  been  found  must  be  greatly  increased  to  cover 
these  elements. 

These  and  other  questions  will  l)e  directly  involved  in  recapture 
litigation,  if  the  recapture  provisions  of  the  law  are  retained. 

We  believe  it  is  not  too  much  to  say  that  public  sentiment  is 
naturally  opposed  to  the  uncompensated  taking  away  from  any  per- 
son or  corporation  of  that  which  it  has  lawfully  earned.  If  a  par- 
ticular shipper  is  required  to  pay  an  unreasonable  rate,  a  reparation 
claim  by  him  for  his  benefit  is  justified,  but  if  nobody  pays  too  much, 
the  taking  away  by  the  Government  of  money  which  the  carrier  has 
earned  under  a  scale  of  rates  approved  by  the  Government  is  not 
easily  justified.    Sentiment  is  naturally  against  it. 

The  commission  evidently  fears  that  this  sentiment  will  be  enter- 
tained by  the  courts,  and  will  result  in  the  establishment  in  recapture 
litigation  of  judicial  precedents  which  will  be  hurtful  thereafter  in 
rate  litigation.  In  its  report  to  the  Senate  committee  on  the  Howell 
bill  the  commission  said : 

"  In  connection  with  any  recapture  of  excess  earnings,  whether 
under  the  present  law  or  under  any  amendment  thereof,  we  think 
that  Congress  ought  to  be  informed  that  there  are  certain  difficulties 
and  dangers  which  offer  considerable  menace  to  the  public  interest. 
Recapture  is  an  undertaking  which  involves  great  labor  and  expense, 
both  to  the  carriers  and  to  the  Government.  But  more  important  is 
the  fact  that  it  invites,  far  more  than  does  the  regulation  of  rates, 
litigation  upon  the  part  of  the  carriers.  This  invitation  is  accentu- 
ated by  the  fact  that  owing  to  litigation  which  has  already  occurred, 
the  process  of  recapture  has  been  greatly  delayed,  so  that  recovery 
would  in  a  considerable  number  of  cases  involve  the  earnings  of 
several  years  and  the  payment  of  very  substantial  amounts  which  it 
would  tax  the  credit  of  the  carriers  to  provide.  It  must  be  borne  in 
mind  that  such  excess  earnings  of  the  past  do  not  now  exist,  in  many 
instances,  in  the  form  of  cash  in  the  carrier's  treasury,  but  have  been 
invested,  in  whole  or  in  part,  in  carrier  property.  Payment  of  recap- 
turable funds  would,  therefore,  involve  to  a  considerable  extent  the 
issue  of  securities  for  the  purpose  of  reimbursing  carrier  treasuries. 

"  Under  such  circumstances,  it  may  be  taken  as  certain  that  the 
carriers  will  resist  recapture  to  the  extent  of  their  ability,  and  that 
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much  litigation  will  ensue.  Under  all  the  attendant  circumstances 
the  result  may  be  the  establishment  in  these  cases  of  certain  prin- 
ciples of  valuation  and  the  like  which  may  have  an  unfavorable 
reaction  on  many  broader  phases  of  public  regulation,  such  as  the 
regulation  of  rates." 

I  might  enlarge  upon  that.  I  have  no  doubt  that  many  legal 
errors  cAn  be  found  in  the  valuations  which  the  Interstate  Commerce 
Commission  has  made  and  is  making. 

Mr.  HuDDLESTON.  May  I  ask  you  whether  you  have  discussed  what 
should  be  done  with  the  excess  earnings  under  the  recapture  clause? 

Mr.  Benton.  I  did. 

Mr.  HuDDLESTON.  You  did  discuss  that? 

Mr.  Benton.  Yes. 

Mr.  HuDDLESTON.  Did  you  advocate  that  the  commission  were  to 
keep  it,  or  to  return  that  money  to  the  carriers  ? 

Mr.  Benton.  I  did.  I  omitted  reading  it  all  out  of  consideration 
for  the  committee.  I  will  say  I  am  gomg  to  touch  upon  it  in  my 
statements  here ;  and  I  am  leaving  with  the  committee  a  copy  of  the 
full  discussion  from  which  I  have  read,  as  it  was  sent  out. 

Mr.  Parker.  And  you  make  a  pretty  fair  argument  for  consoli- 
dation. 

Mr.  Benton.  Everybody  makes  a  fair  argument  for  consolidation 
who  appears  here  and  discusses  the  existing  facts.  I  can  go  into  it 
at  length,  if  you  desire  me  to,  but  the  reasons  for  consolidation  are 
evident,  and  have  already  been  touched  upon  by  Commissioner 
Eastman. 

I  say  that  I  have  no  doubt  that  many  legal  errors  can  be  found  in 
the  valuations  which  the  Interstate  Commerce  Commission  has  made 
and  is  making.  That  involves  no  criticism  of  the  Interstate  Com- 
merce Commission.  It  could  scarcely  be  otherwise.  The  first  valua- 
tion of  the  railroads  presented  a  multitude  of  intensely  difficult  legal 
questions,  wliich  were  new,  and  hence  could  not  be  resolved  by  any 
study  of  judicial  decisions.  Nevertheless,  they  were  questions  that 
had  to  be  decided. 

If  these  valuations  come  to  be  reviewed  in  court,  such  errors  as 
the  commission  may  have  made,  in  point  of  law,  against  the  public, 
will  not  be  discovered  and  pointed  out ;  for  the  only  representation 
on  behalf  of  the  public  will  be  through  the  attorneys  for  the  com- 
mission, and  they  will  be  defending  the  work  of  the  Interstate  Com- 
merce Conmiission,  and  not  attacking  it.  They  will  be  believers  in 
the  rulings  which  the  commission  has  made,  because  in  many  in- 
stances they  will  be  rulings  which  have  been  made  upon  their  advice 
or  requests.  On  the  other  hand,  the  carriers  have  been  from  the 
first,  and  will  continue  to  be,  represented  by  counsel  of  great  ability, 
aided  by  the  best  engineers,  accountants,  and  other  technical  experts, 
who  will  discover  and  point  out  to  the  court  every  error  which  may 
have  been  made  against  the  carriers. 

Every  valuation  case  has  presented  and  required  decisions  of 
literally  thousands  of  legal  questions.  In  the  Kansas  City  Southern 
case  (6  Fed.  (2d)  692)  and  the  Los  Angeles  &  Salt  Lake  Railroad 
case  (273  U.  S.  299),  the  courts  have  held  that  the  valuations  made 
by  the  Interstate  Commerce  Commission  under  section  19a  are  not 
subject  to  attack  until  they  come  to  be  used.  If  they  are  used  as  a 
basis  for  recapture  claims,  under  which  the  Government  seeks  to 


take  back  from  the  roads  moneys  which  they  collected  in  rates 
approved  by  the  Government — and  in  some  cases  where  the  carriers 
themselves  are  in  receivership,  or  near  receivership — ^the  circum- 
stances are  by  no  means  the  best  for  securing  the  development  of 
valuation  principles  along  lines  which  shall  most  fully  protect  the 
rights  of  the  public. 

The  importance  of  this  consideration,  as  bearing  upon  the  desira- 
bility of  retaining  recapture  for  the  [period  which  has  passed  since 
1920,  is  so  great  that  I  think  it  desirable  to  indicate  rather  briefly 
the  nature  of  some  of  the  legal  questions  involved. 

At  this  point,  I  might  interject  that  this  bears  upon  the  question 
which  Mr.  Huddleston  asked  me  a  moment  ago. 

The  commission  has  never  allowed  any  value  for  rights  in  the 
public  domain,  beyond  the  cost  of  their  acquisition. 

I  am  not  now  referring  to  grants  of  public  lands,  which  became 
the  property  of  the  carriers,  but  I  am  referring  to  other  rights  which 
the  carriers  have  been  granted  in  the  public  domain.  That  includes 
not  only  property  which  is  owned  by  the  Nation  but  by  the  State, 
or  by  a  subdivision  of  the  State. 

A  railroad  may,  bv  law,  have  been  permitted  to  lay  its  tracks 
through  the  streets  oi  a  city.  The  right  to  maintain  them  may  not 
be  terminable.  The  railroads  claim  the  value  of  the  land  over  which 
their  tracks  run.  The  commission  considers  the  easement  of  the 
railroad  in  such  a  case  a  right  in  the  public  domain,  and  no  value  has 
been  assigned  to  rights  of  that  character  beyond  what  the  carrier 
expended  in  acquiring  the  rights.  This  rule  has  been  uniformly 
applied,  in  the  valuation  of  all  railroads. 

The  Chairman.  Will  you  repeat  that  last  statement  ? 

Mr.  Benton.  I  say,  that  the  commission  has  never  allowed  any- 
thing for  rights  in  the  public  domain,  beyond  what  it  cost  to  acquire 
those  rights.  I  instanced  the  right  of  a  railroad,  granted  to  run  its 
tracks  over  the  streets  of  a  city,  which  may  not  be  terminable.  The 
railroads  in  such  cases  uniformly  claim  that  the  lands  under  their 
tracks,  in  substance,  belong  to  them,  and  that,  as  land  or  as  easements 
in  land,  the  rights  must  be  valued  and  included  in  their  value. 

The  commission  has  uniformly  denied  claims  of  that  sort.  Since 
that  rule  was  laid  down  by  the  commission,  the  Court  of  Appeals  of 
Maryland  has  announced  a  different  principle.  That  held,  in  the 
United  Railways  case  in  Baltimore,  that  the  company  was  entitled 
to  have  its  easements  in  the  public  streets  valued  and  included  in 
the  rate  base.  In  the  United  Railways  case  (280  U.  S.  251)  $5,- 
000,000  was  allowed  for  such  easements  in  the  streets  of  Baltimore, 
and  was  left  undisturbed  by  the  United  States  Supreme  Court,  and 
rates  allowed  by  the  Maryland  commission  were  held  confiscatory, 
although,  if  the  $5,000,000  had  been  eliminated,  the  rates  condemned 
would  have  yielded  6.7  per  cent  upon  the  value  of  the  carrier's 
property. 

Mr.  Huddleston.  What  was  that  citation? 

Mr.  Benton.  280  U.  S.  251. 

Mr.  Huddleston.  May  I  have  the  name  of  the  case? 

Mr.  Benton.  United  Railways  v.  West. 

Mr.  Huddleston.  What  was  the  book  and  page  number  ? 

Mr.  Benton.  280  U.  S.  251. 
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The  rates  which  the  State  Commission  allowed  were  condemned- 
although  if  that  $5,000,000  had  been  eliminated  they  would  have 
yielded  6.7  per  cent  upon  the  value  of  the  remaining  property  of  the 
carrier. 

I  am  just  instancing  the  kind  of  legal  questions  which  are  going 
to  be  thrust  upon  the  United  States  Supreme  Court  for  decision  in 
these  recapture  cases,  if  the  recapture  provision  is  retained,  either 
for  the  future  or  for  the  past. 

In  the  abolition  of  grade  crossings,  for  example,  the  cost  of  build- 
ing bridges  and  other  structures  upon  the  rights  of  way  of  the  car- 
riers has  often  been  paid  for  in  whole  or  m  part  by  the  public. 
Some  of  our  largest  States  have  laws  under  which  the  abolition  of 
grade  crossings  is  proceeding,  the  State  paying  a  stated  portion  of 
the  cost,  and  the  railroads  paying  a  stated  portion. 

In  other  cases,  without  such  statutes,  municipalities  or  counties 
have  donated  to  the  railroads  funds  for  use  in  abolishing  dangerous 
grade  crossings,  in  the  construction  of  overhead  bridges,  and  other 
structures,  for  the  improvement  of  the  highways. 

Now,  the  carriers  claim  that  the  title  to  these  structures  on  their 
land  is  in  them,  and  that  they  must  be  included  in  reproduction 
costs.  The  conmiission  has  refused  to  include  them,  to  the  extent 
that  it  appears  that  they  were  originally  paid  for  by  the  public. 
Now,  does  anybody  know  what  the  United  States  Supreme  Court 
would  say  as  to  that  ? 

Take  another  sort  of  question:  In  the  Boston  &  Maine  case  the 
Commonwealth  of  Massachusetts  had  granted  to  the  Boston  &  Maine, 
or  its  subsidiar}^  or  predecessor  corporations,  the  right  to  carry 
the  railroad  on  piles  through  the  tide  lands  of  the  Charles  and 
Mystic  Rivers.  The  Boston  &  Maine  claimed  that  these  tide  lands 
were  its  property,  and  must  be  included  in  its  value.  These  lands 
thus  claimed,  as  I  remember,  were  valued  by  the  land  appraisers  of 
the  commission  at  upwards  of  $1,000,000. 

When  the  question  first  arose  I  was  the  solicitor  for  the  bureau  of 
valuation.  Tne  question  was  referred  to  me  by  Judge  Prouty,  who 
was  then  director  of  valuation,  for  a  written  opinion. 

I  found  that  the  question  was  by  no  means  free  from  doubt. 
There  was  no  controlling  decision.  There  were  some  Massachusetts 
opinions  which  lent  some  support  to  the  carrier's  claim.  I  reached 
the  conclusion,  nevertheless,  that  the  right  to  maintain  piles  on  those 
lands,  submerged  in  public  waters,  ought  to  be  treated  like  a  right 
in  the  public  domain,  and  that  nothing  should  be  included  in  the  rail- 
road value  therefor  except  what  had  been  paid  in  acquiring  the 
rights  enjoyed.  I  discussed  the  question  fully  in  the  written  opinion 
given  to  the  director,  and  cited,  of  course,  cases  which  told  each 
way,  which  I  have  referred  to. 

When  the  tentative  valuation  came  to  be  issued,  which  was  long 
after  I  had  left  the  commission,  the  lands  were  excluded,  and  when 
the  commission  in  1930  passed  upon  the  carriers'  protest,  the  tentative 
valuation  was  sustained,  as  respects  those  lands,  they  were  excluded. 
The  commission's  report  contained  a  full  discussion  of  the  question 
and  referred  to  the  cases  which  were  relied  upon  by  the  railroads. 
It  will  be  found,  if  anybody  cares  to  look  it  up,  in  volume  30,  Valu- 
ation Reports,  I.  C.  C,  page  543. 


That  same  rule  has  been  followed  throughout  the  commission's 
valuation  of  railroad  properties.  Does  anybody  know  whether  it 
would  be  sustained  by  the  United  States  Supreme  Court,  if  those 
values  were  to  be  used  as  the  basis  for  enforcing  recapture  claims  ? 

Now,  I  will  give  one  more  illustration,  which  involves  claims 
which  run  into  vast  sums.  The  New  York,  New  Haven  &  Hartford 
enters  New  York  City  over  the  tracks  of  the  New  York  &  Harlem 
Railroad,  now  operated  by  the  New  York  Central.  It  acquired  the 
right  to  run  its  trains  over  the  Harlem  road  by  an  agreement  made 
in  1848.  The  agreement  then  made  was  followed  by  another,  made 
in  1907,  which  provided  for  the  construction  of  the  Grand  Central 
Station,  under  which  the  New  York  Central,  acting  for  itself  and 
the  Harlem,  leased  to  the  New  Haven  the  right  to  a  50  per  cent  use 
of  the  Grand  Central  Station,  in  consideration  of  an  agreement 
of  the  New  Haven  to  pay  its  proportion  of  interest  on  the  cost  of 
construction  and  of  the  annual  expenses  for  maintenance. 

The  New  Haven  Railroad  also  owns  80  per  cent  of  the  stock  of  the 
Boston  Terminal  Company  and  has  an  80  per  cent  right  to  the  use 
of  the  South  Terminal  Station  in  Boston  under  a  somewhat  similar 
agreement.  The  New  Haven  claimed  that  these  leasehold  and  con- 
tract rights  in  these  valuable  terminal  properties  were  highly  valu- 
able rights  which  should  be  included  in  its  value,  as  found  by  the 
commission  under  section  19a. 

Claims  similar  to  these  have  been  made  by  practically  every  impor- 
tant railroad  valued  by  the  commission,  with  respect  to  the  property 
of  connecting  roads,  which  they  have  obtained  the  right  to  use  by 
contract  or  lease.  The  commission  has  consistently  denied  all  those 
claims. 

The  commission  accordingly  valued  the  south  station  and  the  ter- 
minal property  belonging  therewith  to  the  Boston  Terminal  Co.  It 
valued  the  Grand  Central  Station  and  the  Harlem  Railroad  to  the 
Harlem  Railroad,  as  a  part  of  the  New  York  Central  System.  It 
added  nothing  to  the  value  of  the  New  Haven  Railway  property  by 
reason  of  the  rights  which  the  New  Haven  had  by  lease  or  contract  to 
operate  bej^ond  its  own  lines.  The  reason  for  this,  as  the  commission 
has  uniformly  stated,  is  that  when  a  property  has  been  once  valued, 
to  the  owning  corporation,  to  allow  another  road  to  claim  a  value 
therein  by  reason  of  operating  rights  obtained  over  the  same,  would 
result  in  a  duplication  of  values. 

The  refusal  of  the  commission  to  value  these  rights  has  been  con- 
tested by  the  New  York,  New  Haven  &  Hartford  in  court.  The 
Supreme  Court  of  the  District  of  Columbia  denied  an  application 
for  a  writ  of  mandamus  to  compel  their  valuation.  On  January  18, 
1932,  however,  the  Court  of  Appeals  of  the  District  handed  down  a 
unanimous  opinion  to  the  effect  that  the  writ  of  mandamus  should 
issue  and  that  the  commission  should  value  these  operating  rights 
and  include  the  items  in  the  New  Haven  valuation. 

The  commission  will  undoubtedly  take  this  case  to  the  United 
States  Supreme  Court.  That  court  may  hold  that  the  case  falls 
within  the  decisions  heretofore  made  in  the  Kansas  City  Southern 
and  Los  Angeles  cases,  and  is  not  subject  to  present  attack.  All  of 
these  questions,  however,  involved  in  these  valuation  cases — and  they 
jre  multitudinous — will  be  open  for  review  if  the  valuations  which 
nave  been  made  come  to  be  used  as  the  basis  for  recapture  claims. 


'l:i 


;l    ' 


m 


I 

I 


146 


RAILROAD  LEGISLATION 


Inquiry  has  been  made  during  this  hearing  as  to  how  long  it  will 
take  to  settle  the  values  of  the  roads  which  are  thought  to  be  subject 
to  recapture  claims,  and  to  recover  the  money  claimed.  Nobody  will 
be  found  who  will  hazard  a  guess  on  that.  It  is,  however,  to  be 
remembered,  as  the  Congressman  from  Oklahoma  pointed  out  (Mr. 
Garber),  that  the  valuation  act  provides  for  remanding  valuation 
cases  back  to  the  commission. 

I  venture  the  prophecy  that  there  are  few  cases  in  which  the  com- 
mission has  made  valuations,  which  do  not  involve  so  many  difficult 
legal  questions  that  more  or  less  errors  will  be  found  to  have  been 
committed,  which  will  require  them  to  be  remanded  back  for  further 
hearing  of  evidence,  arguments  and  consideration,  if  the  valuations 
come  to  be  reviewed  in  court.  And  after  they  have  been  again  con- 
sidered and  new  values  have  been  announced,  those  values  again  be- 
come subject  to  attack,  and  to  the  process  ot  litigation  through  the 
courts.  Accordingly,  I  do  not  think  that  the  prospect  is  for  any 
quick  recovery. 

Furthermore,  these  questions,  for  the  most  part,  as  I  have  said, 
have  never  yet  been  decided  by  the  courts.  Many  of  them  are  what 
lawyers  call  "  close  questions;'  in  that  they  may  be  decided  either 
way,  according  to  the  disposition  of  the  court.  They  involve  in  the 
aggregate  very  staggering  sums  of  money. 

The  valuation  files  in  cases  under  19a  before  the  commission  are 
literally  full  of  claims  made  by  carriers,  and  denied  by  the  com- 
mission, running  into  vast  totals,  which  vary  from  the  fantastic 
to  those  which  may  be  so  well  supported,  and  made  to  appear  so 
reasonable,  that  they  would  very  likely  persuade  the  most  judicial 
meniber  of  this  conimittee  that  they  should  be  allowed,  if  he  were 
dealing  with  a  single  case,  and  did  not  take  into  consideration  the 
effect  which  the  establishment  of  the  principle  involved  would  have 
upon  the  valuation  of  other  roads  throughout  the  country. 

The  thought  which  underlay  the  suggestion,  made  in  the  discus- 
sion from  which  I  have  read,  was  that  these  close  legal  questions 
ought  not  to  be  decided  in  the  worst  possible  atmosphere,  from  the 
point  of  view  of  the  recognition  of  the  equitable  rights  of  the  pub- 
lic; and  that  the  worst  possible  atmospnere  is  created  when  tiie 
Government  starts  out  to  take  away  from  railroads  great  sums  of 
so-called  excess,  under  claims  which  have  accumulated  for  a  decade 
or  two — claims  for  money  received  under  rates  which  have  been  held 
just  and  reasonable  by  the  Government,  and  often  running  against 
carriers  which  have  no  money  to  pay  them,  which  can  obtain  money 
only  by  burdening  themselves  with  interest-bearing  obligations. 

These  claims  put  many  carriers  in  a  hard  situation.  "  Hard  cases 
make  bad  law,"  it  is  said.  We  fear  that  if  these  doubtful  questions 
are  decided  in  recapture  cases  they  will  be  too  often  decided  in  such 
a  way  as  to  swell  the  values  of  the  railroads  from  which  recapture 
is  demanded,  and  thus  reduce  the  amounts  recapturable.  The  result 
will  be  to  establish  excessive  values  upon  them  in  the  future,  and 
the  public  will  be  called  upon  to  pay  returns  through  rates. 

The  commission  itself  very  frankly  stated  this  fear  in  its  report 
to  Congress,  December  1, 1930.  At  page  89  of  that  report,  the  com- 
mission said: 


More  important  than  this  objection  are  the  difflculties  and  dangers  attendant 
upon  the  collection  of  the  fund.  As  we  indicated  in  our  special  report  to  the 
Senate  committee,  the  possibilities  of  litigation  are  almost  without  limit.    ♦ 


RAILROAD  LEGISLATION 


147 


m 


Not  only  is  such  procedure  very  expensive  to  the  Government  and  to  the  car- 
riers, whose  funds  are  derived  from  the  public,  but  it  also  involves,  we  fear, 
other  dangers  to  the  public  interest.  To  state  the  matter  baldly  and  frankly, 
litjpition  over  questions  of  valuation,  accounting,  and  administration  will 
arise  in  cases  where  the  basic  issue  is  whether  or  not,  or  to  what  extent, 
money  shall  be  taken  from  the  carriers  by  the  Government,  and  possibly,  in 
sonic  instances,  under  financially  embarrassing  conditions.  The  unconscious 
influence  of  the  surrounding  circumstances  Is  not  unlikely  to  be  such  that  the 
result  will  be  to  establish.  In  the  course  of  this  litigation,  certain  principles 
relative  to  valuation  and  the  like  which  will  have  an  unfavorable  reaction 
on  many  broader  phases  of  public  regulation. 

Returning  now  to  the  discussion  which  I  was  reading-— distributed 
as  I  have  before  stated,  by  direction  of  our  three  principal  com- 
mittees, to  the  several  commissions,  I  will  state  the  conclusions  ar- 
rived at,  and  stated  in  that  discussion  and  the  recommendations 
made.  The  date  of  distribution,  as  I  have  before  said,  was  September 
15,  1930. 

What  should  legislation  provide?  To  repeat  and  summarize  what  has  been 
said  in  this  discussion,  as  to  the  necessity  for  legislation,  it  would  seem  that 
any  bill  now  enacted  should  provide: 

(1)  A  repeal  of  paragraph  (f)  of  section  19a,  and  incidental  thereto  a  repeal 
also  of  subparagraph  (b)  of  paragraph  (6)  of  section  5. 

(2)  A  repeal  of  the  aggregate-return-on-aggregate-value  rule,  prescribed  by 
section  15a. 

(3)  A  repeal  of  the  recapture  provisions  of  section  15a. 

The  Chairman.  Mr.  Benton,  if  I  may  interrupt,  there  is  a  gentle- 
man I  called  on  at  the  beginning  of  these  hearing  who  has  come  in. 
He  said  that  he  wanted  20  minutes,  so  I  think  that  we  will  hear  him 
now.    How  much  time  will  you  take  to-morrow  ? 

Mr.  Benton.  Aside  from  any  questions  which  may  be  asked, 
I  think  that  it  will  take  three-quarters  of  an  hour. 

This  makes  a  very  convenient  time  for  me  to  suspend  for  I  have 
just  completed  reading  the  discussion  distributed. 

The  Chairman.  That  is  what  I  thought. 

STATEMENT  OF  A.  L.  HOLTON,  VICE  PKESEDENT  INTEESTATE 

KAILROAD  CO.,  ANDOVEE,  VA. 

Mr.  HoLTON.  Mr.  Chairman,  I  will  defer  to  this  gentleman,  if 
it  is  just  as  well,  and  you  can  put  me  on  the  stand  to-morrow 
morning. 

The  Chahiman.  No  ;  I  would  rather  put  you  on  now. 

Mr.  HoLTON.  Thank  you. 

The  Chadjman.  Mr.  Thom,  when  Mr.  Benton  concludes,  you  will 
be  ready  to  go  on  ?     , 

Mr.  Thom.  Mr.  Bledsoe  will  follow  Mr.  Benton,  and  I  will  follow 
him. 

The  Chairman.  You  may  state  your  name,  and  whom  you 
represent. 

Mr.  HoLTON.  A.  L.  Holton,  vice  president  Interstate  Railroad 
Co.,  Andover,  Va. 

I  might  state  in  the  beginning,  however,  that  the  Interstate  Rail- 
road is  located  in  the  western  part  of  the  State  of  Virginia.  It  con- 
nects with  the  Norfolk  &  Western,  L.  &  N.,  Southern,  and  Clinchfield* 

Mr.  Mapes.  What  is  the  mileage  of  the  road  ? 
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Mr.  HoLTON.  About  62  miles,  main  line. 

The  Chairman.  All  right;  you  may  proceed. 

Mr.  HoLTON.  So  far  as  the  Interstate  Railroad  Co.  is  concerned, 
we  subscribe  in  full  to  the  statement  made  by  Mr.  Eastman  on  the 
19th.  It  was  our  intention  to  present  concrete  evidence  in  favor 
of  the  amendment  of  the  act,  but  there  is  really  nothing  that  we 
can  say  about  general  conditions  with  which  I  am  personally 
acquainted  that  Mr.  Eastman  has  not  already  fully  covered. 

Before  taking  up  our  individual  case,  I  wish,  to  preface  my  re- 
marks with  a  short  quotation  from  House  Report  No.  456  (66th 
Cong.,  1st  sess.),  submitted  with  H.  R.  10453,  by  Mr.  Esch  (Wiscon- 
sin), from  House  Committee  on  Interstate  and  Foreign  Commerce, 
November  10,  1919,  dealing  with  the  questions  of  grouping,  guaran- 
teeing returns,  and  sharing  excess  over  fixed  return : 

This  form  of  guaranty  is  based  upon  the  ability  of  the  commission  to  so 
fix  the  level  of  rates  within  each  group,  system,  or  region,  as  will  produce  the 
percentage  on  property  Investment  account,  or  on  valuation,  as  fixed  by  Con- 
gress. We  question  the  ability  of  the  commission,  or  any  regulatory  body 
to  accomplish  this  result.  *  * 

♦  *  *  While  this  guaranty  plan  is  propounded  with  much  confidence  as 
a  solution  of  the  problem  of  the  so-called  weak  sisters,  we  believe  that  such 
elaborate  machinery — so  elaborate  as  to  be  unworkable  in  some  of  its  parts- 
will  result  in  disappointment. 

We  think  that  the  experience  of  the  last  12  years  supports  fullv 
both  of  the  statements  printed  above. 

I  am  conscientious  in  saying  that  the  Interstate  Railroad  Co.  has 
never  felt  that  it  was,  or  is  now,  due  the  Government  any  excess 
income.  But  however  this  may  be,  we  have  been  called  upon  by  the 
Interstate  Commerce  Commission  for  the  years  1920-1927,  inclu- 
sive, for  approximately  $400,000,  to  be  turned  over  to  the  Govern- 
ment, and  an  equal  amount  would  also  have  to  be  placed  in  a  reserve 
account  of  our  own  to  be  drawn  upon  for  specific  purposes  only,  as 
provided  in  the  act.  This  recapture  report  as  regards  our  case,  of 
course,  was  a  shock  and  we  are  doing  what  we  can  to  convince  the 
commission  that  a  terrible  mistake  has  been  made  somewhere,  and 
are  hoping  that  we  may  be  successful  in  our  efforts.  Conferences 
and  hearing:s  before  the  commission's  examiners  have  been  going  on 
almost  continuously  for  several  months,  and  the  hearing  is  not  yet 
concluded.  The  hearing  sessions  have  consumed  69  days  since  July 
30,  1931,  the  dates  being  as  follows :  July  30,  September  22  to  Octo- 
ber 2,  October  12  to  November  7,  November  11  to  19,  December  3 
to  23,  1931.  Two  hundred  and  sixty-eight  exhibits  have  been  intro- 
duced, and  over  4,800  pages  of  testimony  is  in  the  record  to  date. 

During  32  years  prior  to  1928  the  Interstate  Railroad  Co.  did  not 
earn  anything  like  a  fair  percentage  on  its  value  or  investment  in 
road  and  equipment,  or  whatever  it  may  be  called.  During  the 
first  nine  years,  that  is,  from  1896  to  1904,  inclusive,  it  sustained  a 
heavy  loss  each  year.  From  then  on  it  began  to  realize  on  its  invest- 
ment, but  the  highest  recorded  percentage  of  income  during  the 
whole  period  amounted  to  6.51  per  cent  for  the  year  1919,  and  for 
1920  amounted  to  6.10  per  cent.  For  the  whole  period  of  32  years 
the  average  was  considerably  less  than  5.5  per  cent. 

From  the  late  Senator  Cummins's  speech  dated  February  23,  1920 
(C.  R.,  V.  59,  pp.  3326-3327),  in  favor  of  the  then  proposed  legisla- 


tion, which  is  now  section  15a  of  the  interstate  commerce  act,  I 
quote  the  following  statement : 

Without  entering  into  the  details  of  the  situation,  it  is  well  known  to  every 
obser\'er  that  we  need  100,000  to  200,000  additional  cars,  we  need  more  main 
tracks,  more  salde  tracks,  more  warehouses,  and  more  terminal  facilities  of 
all  kinds. 

This  statement  covered  our  own  situation  at  that  time,  exactly. 
We  did  not  have  sufficient  coal  cars  and  locomotives  to  handle  our 
increase  in  business.  We  had  four  trunk  line  connections  and  a  large 
supply  of  coal  cars  of  our  own  for  such  a  short  line,  but  regardless  of 
these  trunk  line  connections  and  our  large  ownership  of  coal  cars  we 
could  not  supply  the  necessary  equipment.  This  condition  resulted 
in  our  purchase  of  500  new  coal  cars  which  were  delivered  about 
April,  1920;  1,000,  delivery  of  which  was  accomplished  about  Janu- 
ary, 1923 ;  and  500  more,  delivered  about  May,  1923.  We  already  had 
approximately  1,000  coal  cars,  and  this  new  equipment  increased 
our  number  to  approximately  3,000.  We  also  purchased  additional 
new  locomotives  m  1920  and  1923.  Thus  it  will  be  soon  that  the 
Interstate  Railroad  Co..  almost  simultaneously  with  the  effective  date 
of  section  15  (a)  and  oi  its  own  accord,  increased  its  facilities  to  bet- 
ter serve  the  public,  which  it  was  stated  to  Congress,  had  to  be  done 
if  the  railroads  were  to  succeed  in  giving  to  the  people  what  they 
must  have.  The  demand  at  that  time  for  coal  cars  was  so  great  that 
some  of  these  new  cars,  while  en  route  from  the  builder's  plant,  were 
pressed  into  service  before  they  even  reached  our  rails,  and  after  they 
were  received  home  they  were  immediately  loaded  and  sent  to  va- 
rious destinations  off  our  rails.  Being  new  they  were  very  inexpen- 
sive as  regards  running  repairs  and  maintenance,  and  our  per  diem 
balances  were  greatly  in  our  favor.  This  new  equipment  assisted  in 
keeping  our  earnings  on  a  fairly  reasonable  level.  The  cars  are  now 
old,  almost  ready  tor  heavy  repairs,  mostly  idle,  and  the  majority 
stored  on  our  rails.  The  day  I  left  home,  the  18th  of  this  month, 
800  per  diem  earning  cars  were  off  our  rails  out  of  a  total  of  3,000. 
This  condition  has  existed  more  or  less  for  some  time  past  and  may, 
perhaps,  continue  indefinitely.  During  1930  our  earnings  on  the  re- 
capture basis  will  amount  to  approximately  3  to  3^^  per  cent,  and 
1931  approximately  I14  to  1%  per  cent,  and  unless  there  is  a  ma- 
terial change  in  the  coal  business,  I  dead  to  think  of  what  1932 
will  be. 

A  summary  of  our  situation  results  in  the  following  facts : 

First.  We  have  not  earned  a  fair  and  reasonable  percentage  of 
income  on  our  investment. 

Second.  We  have  absolutely  met  the  public's  requirements  as  to 
railroad  facilities  and  service,  so  far  as  it  is  possible  for  a  single 
railroad  to  do  so. 

Third.  After  over  11  years  from  the  effective  date  of  section 
15  (a),  a  report  was  served  on  us  by  the  Interstate  Commerce  Com- 
mission purporting  to  show  that  the  Interstate  Railroad  Co.  is  due  to 
pay  into  the  Government  reserve  fund  nearly  $400,000  for  the  period 
1920-1927,  inclusive — and  during  a  serious  business  depression. 

Fourth.  Our  earnings  are  now  less  than  half  of  what  Congress 
considers,  or  has  determined  is,  a  fair  percentage  return  and  less 
than  hall  of  what  they  would  be  if  we  were  handling  what  we  con- 
sider normal  business. 
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Fifth.  Our  cars  are  old  and  adding  heavily  to  expenses  for  main- 
tenance of  equipment,  and  as  business  revives  and  the  idle  cars  are 
absorbed  they  will  continue  to  increase  these  heavy  additions  to 
expenses  for  maintenance. 

I  may  here  state  as  a  fact  that  it  is  inconceivable  to  me  how  we 
might  possibly  pay  into  this  reserve  fund  such  a  large  amount  of 
money  and  continue  to  make  needed  repairs  to  equipment,  without 
either  borrowing  from  the  reserve  fund  or  from  other  sources  at  a 
high  rate  of  interest,  which  would  have  to  go  into  our  operating 
expenses  to  further,  accordingly,  reduce  our  operating  income. 

I  would  like  to  also  mention,  though  Congress  is  aware  of  the 
fact,  that  the  railroads  have  established  a  credit  corporation  to  ad- 
minister the  increases  granted  by  the  Interstate  Commerce  Commis- 
sion in  ex  parte  103,  which  became  effective  the  4th  day  of  this 
month,  and  this  fund  should  amount  to  $100,000,000  or  more  dur- 
ing the  present  year.  This  fund  was  made  available  to  prevent  de- 
fault in  fixed  charges  of  the  railroads,  and  this  plan,  together  with 
the  commission's  power  to  adjust  divisions  as  between  the  weak  lines 
on  the  one  hand  and  the  strong  lines  on  the  other,  may  ultimately 
take  care  of  the  whole  railroad  problem. 

During  the  hearing  last  week.  Congressman  Hoch  asked  Mr.  Ful- 
bright  if,  under  the  present  statute,  the  railroads  were  required  to 
hold  the  excess  reported  as  due  by  Mr.  Eastman  as  trustee  for  the 
United  States,  and  if  that  has  not  been  done,  would  there  not  be 
violation  in  that  respect,  or  words  to  that  effect.  Mr.  Eastman  gave 
an  estimated  figure  only,  and  stated  that  even  the  orders  of  the  com- 
mission might  be  upset  by  the  courts  (p.  13  of  his  mimeographed 
statement).  Our  answer  to  this  question  is  that  we  do  not  owe  the 
recapture  reserve  any  amount,  and  there  was  nothing  to  set  up  or 
hold  as  trustee  for  the  United  States.  The  entire  amount  or  the 
commission's  estimated  recapture,  or  certainly  a  large  percentage  of 
it,  is  subject  to  formal  hearing  before  the  Interstate  Conmierce 
Commission  and  the  courts. 

From  our  experience  to  date  we  feel  that  it  will  cost  the  rail- 
roads of  the  United  States  and  the  Government  in  expenses  for 
litigation  almost,  if  not  as  much,  as  could  ever  be  recaptured.  We 
are,  therefore,  heartily  in  favor  of  repeal  of  the  recapture  provision, 
retroactive  to  February  28,  1920.  Such  action  on  the  part  of  Con- 
gress would  certainly  help  the  railroads  and  not  hurt  anyone. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Holton, 
for  your  statement. 

Mr.  HoLTON.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  will  stand  adjourned  now  until  to-morrow 
morning  at  10  o'clock.  Does  the  committee  want  to  have  a  short 
executive  session  ? 

(Thereupon,  at  11.30  o'clock  a.  m.,  the  committee  took  a  recess 
until  the  following  morning,  January  28,  1932,  at  10  o'clock.) 
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THUBSDAY,  JANT7ABY  28,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  C. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Rayburn,  chair- 
man, presiding. 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  JOHN  E.  BENTON,  SOOLKITOE  OF  THE  NATIONAL 
ASSOCIATION  OF  EAUKOAD  AND  UTILITIES  COMMISSIONEES, 
810  EIGHTEENTH  STREET  NW.,  WASHINGTON,  D.  C— Resumed 

The  Chairman.  All  right,  Mr.  Benton,  you  may  proceed. 

Mr.  Benton.  Mr.  Chairman,  before  I  proceed  I  would  like  to 
say  this,  that  sometimes  individual  commissions  call  upon  me  to 
make  statements,  or  present  statements  for  them,  to  committees. 
Two  of  the  commissions,  clearly  not  knowing  that  the  general  legis- 
hitive  committee  of  the  association  was  about  to  meet  here  and  pro- 
vide for  the  presentation  on  this  matter,  have  sent  me  communica- 
tions which  they  desire  me  to  present  to  the  committee.  I  have 
advised  them  that  I  would  do  this.  Before  I  proceed  with  the  gen- 
eral statement  for  the  association,  if  I  may,  I  would  like  to  present  a 
telegram  from  the  Railroad  Commission  of  Texas,  supporting  the 
proposed  legislation. 

The  Chairman.  Will  you  read  it,  Mr.  Benton? 

Mr.  Benton.  I  will. 

[Telegram  1 

Austin,  Tex.,  January  25,  1932. 
John  E.  Benton, 

810  Eightcifith  Street  NW.,  Washhii^tmi,  D.  C: 
The  Railroad  Commission  of  Texas  favors  the  repeal  retroactively  of  the 
recapture  provisions  of  section  15a  and  all  Texas  Senators  and  Representatives 
will  be  advised.    Please  advise  committee  now  considering  bill. 

C.  V.  Terrell,  Chmrman. 

I  have  also  a  somewhat  extended  resolution  signed  by  all  of  the 
members  of  the  Corporation  Commission  of  Virginia,  which  favors 
the  repeal  of  the  rate-making  rule  of  section  15a  and  the  recapture 
provisions.  It  will  be  somewhat  repetitive  of  what  I  shall  proceed 
to  say  for  the  association  as  a  whole.  I  would  like,  however,  to  read 
it  into  the  record  as  part  of  my  statement  at  this  point,  if  I  may. 

The  Chairman.  The  reporter  will  put  that  in. 
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(The  resolution  above  referred  to  is  as  follows:) 

Whereas  in  the  statement  made  on  behalf  of  the  Interstate  Ck)mmerce  Com- 
mission by  Commissioner  Eastman  before  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives  of  the  United  States  on 
January  19,  1932,  in  connection  with  bills  known  as  H.  R.  7116  and  H.  R.  7117 
pending  before  that  committee,  the  present  rule  of  rate  making  Is  condemned 
as  having  a  tendency  to  restrict  rates  In  good  times  and  to  increase  them  in 
times  of  depression,  and  there  was  advocated  the  repeal  ab  initio  of  the  recap- 
ture provision  of  section  15a  of  the  Interstate  commerce  act ;  and 

Whereas  the  Interstate  Commerce  Commission  in  its  annual  report  of  Decem- 
ber 1,  1931,  quoted  with  approval  from  its  report  In  the  15  i^er  cent  case,  1031, 
as  follows: 

"The  present  recapture  provisions  Impose  In  their  enforcement  a  vast  ex- 
penditure of  time  and  money  upon  both  the  Government  and  the  railroads,  they 
provoke  litigation  over  complicated  questions  of  valuation  and  accounting,  they 
encourage  extravagant  exi>editures  by  the  more  prosperous  companies  when 
times  are  good,  they  hang  like  a  cloud  over  the  cre^lit  of  many  companies  when 
times  are  bad,  and  under  the  present  law  there  Is  no  effective  way  of  using  the 
funds  to  public  advantage  If  they  are  recaptured." 

and  followed  this  quotation  with  a  recommendation  that  the  recapture  provl- 
slons  of  section  15a  should  be  repealed  ab  Initio;  and 

Whereas  It  has  come  to  the  knowledge  of  the  commission  that  the  National 
Association  of  Railroad  and  Utilities  Commissioners  and  the  National  Industrial 
Traffic  League,  perhaps  the  most  important  organization  of  shippers  In  the 
country,  have  expressed  themselves  In  a  similar  sense  on  this  Important  subject; 
and 

Whereas  In  the  pending  emergency  the  State  corporation  commission  of 
Virginia  deems  it  proper  that  it  should  express  Itself ; 

Resolved,  The  present  policy  of  making  rates  applicable  to  interstate  com- 
merce, as  expressed  In  section  15a,  Is  based  upon  the  theory  that  rates  should 
be  so  adjuste<l  as  to  yield  a  stable  and  adequate  return  to  the  carriers  In  all 
years,  good  and  bad.  To  accomplish  this  It  Is  not  necessary  for  rates  to  be 
as  high  In  good  years,  when  the  volume  of  traffic  is  large  and  shippers  are  In 
the  best  position  to  stand  the  charges,  as  in  bad  years,  when  the  volume  of 
traffic  Is  lessened  and  the  shippers  are  not  in  as  good  condition  to  stand  higher 
charges.  The  result  of  this  policy  has  been  to  restrict  the  earnings  of  the 
carriers  in  times  of  prosperity  and  to  impair  seriously  their  creillt  in  times  of 
depression.  Ths.  in  the  opinion  of  this  commission,  is  a  fatal  objection  to  the 
rate-making  rule  of  section  15a  as  it  now  stands.  The  foregoing  is  the  view 
expressed  by  the  Interstate  Commerce  Commission,  with  which  this  commission 
completely  agrees. 

The  policy  of  section  loa  In  regard  to  the  recapture  of  what  are  termed 
excess  earnings  Is,  in  the  opinion  of  this  comndssion.  equally  unsound  and 
objectionable.  There  was  in  the  act  no  way  of  determining  the  amount  to  be 
paid  in  as  recapturable  funds  until  certain  valuations  had  been  made  by  the 
Interstate  Commerce  Coinmis.slon.  This,  after  the  law  has  been  in  existence 
for  nearly  12  years,  has  not  been  accomplished,  except  In  a  few  cases.  The 
result  Is,  if  the  present  provisions  of  law  as  to  recapture  are  to  be  enforced, 
that  the  carriers  will  be  confronted  with  huge  claims,  amounting  to  several 
hundred  millions  of  dollars,  with  no  reserve  provision  made  for  their  payment 
and,  in  this  depressed  and  dlsorganize<l  financial  market,  with  no  ability  to 
borrow.  The  attempt  to  enforce  claims  so  large,  with  no  means  available  of 
payment,  would  constit-ute  a  serious  menace  not  only  to  the  railroads  involved 
but  to  the  business  of  the  country  generally,  and  would  create  an  obstacle  to 
economic  recovery  from  the  existing  depression  which  can  not  be  exaggerated. 

Under  these  circumstances,  this  commission  heartily  indorses  the  recom- 
mendation of  the  Interstate  Commerce  Commission  that  the  recapture  pro- 
visions of  section  15a  be  repealed  ab  Initio. 

That  a  copy  of  these  resolutions  be  forwarded  to  the  Senators  and  Repre- 
sentatives from  Virginia  In  Congress,  and  to  the  general  counsel  of  the  Na- 
tional Association  of  Railroad  and  Utilities  Commissioners. 

State  Cobpoeatioit  Commission, 
By  H.  Lesteb  Hooker,  Chaiitnan. 

Wm.  Meadb  Flettcheb,  Commissioner. 
Geo.  Pebbt,  CotmnisHioner. 
Richmond,  Va..  January  20,  1932. 


Mr.  Benton.  Mr.  Chairman,  I  stated  yesterday  that  a  discussion  of 
the  Howell  bill,  covering  matters  which  are  involved  in  H.  R.  7116, 
was  prepared,  by  direction  of  our  three  principal  committees  and 
was  distributed  to  the  several  commissions,  prior  to  the  1930  con- 
vention. I  also  said  that  those  committees  had  directed  the  prepara- 
tion of  resolutions  to  be  submitted  to  the  committees,  and  when  ap- 
proved by  them,  or  in  such  form  as  the  committees  might  put  the 
same  into,  to  be  presented  to  the  convention.  At  the  convention, 
such  resolutions  were  presented,  and  after  full  discussion  they  were 
adopted  as  follows: 

Whereas  this  association  by  resolutions  adopted  In  Its  annual  convention 
held  In  1921,  and  In  five  annual  conventions  since  that  year,  has  condemned 
the  rate-making  provisions  of  section  15a  of  the  Interstate  Commerce  Act  as 
uneconomic  and  unsound,  and. 

Whereas  the  imposition  of  rates  which  will  enable  some  carriers  "  to  receive 
a  net  railway  operating  Income  substantially  and  unreasonably  In  excess  of  a 
fair  return  upon  the  value  of  their  railway  property  "  is  not  justified  by  the 
fact  that  some  other  carriers  may  earn  less  than  a  fair  return,  and. 

Whereas  the  taking  away  from  carriers  which  are  thus  permitted  to  exact 
income  "  substantially  and  unreasonably  in  excess  of  a  fair  return  "  of  a  por- 
tion of  that  return,  as  is  now  attempted  by  the  recapture  provisions  of  section 
15a,  is  not  of  benefit  either  to  shippers  or  to  those  railroads  which  fail  to  earn 
a  fair  return.    Therefore,  be  it 

Resolvedy  That  this  association  reaflBrms  Its  attitude  heretofore  expressed 
respecting  said  section  15a. 

Resolved  further,  That  this  association  recognizes  that  the  provisions  of 
paragraph  (f)  of  section  19a,  which  directs  the  Interstate  Commerce  Commis- 
sion "from  time  to  time"  to  make  revaluation  of  all  the  railway  properties 
of  the  United  States  "  in  like  manner,"  as  such  properties  were  originally  valued 
under  section  19a,  are  Impracticable,  and  that  it  is  impossible  to  make  any 
revaluation  within  such  period  of  time  as  to  accomplish  the  original  purpose  of 
said  paragraph  (f )  ;  and 

Resolved  further.  That  it  is  the  opinion  of  this  association  that  such  changes 
in  the  law  should  be  made  as  may  be  necessary  to  relieve  the  Interstate  Com- 
mission from  the  duty  to  revalue  the  property  of  carriers  subject  to  the  inter- 
state commerce  act  "  from  time  to  time  "  and  "  in  like  maimer  "  as  such  property 
Is  required  to  be  valued  under  section  19a,  either  under  said  paragraph  (f)  of 
said  section  19a,  or  under  subparagraph  (b)  of  paragraph  (6)  of  section  5  of 
the  Interstate  commerce  act,  but  without  in  any  way  diminishing  the  power  of 
the  Interstate  Commerce  Commission  to  keep  Informed  as  to  the  capital  invest- 
ment of  the  carriers  and  as  to  changes  in  the  property  of  carriers,  by  requiring 
leports  to  be  made  by  carriers  which  shall  show  such  changes,  and  the  cost 
thereof,  and  by  inspection  of  carrier  properties,  accounts,  and  records. 

These  resolutions,  by  direction  of  our  committee  on  legislation,  and 
the  president  of  the  association,  are  presented  here  as  indicating  the 
judgment  of  the  association  with  respect  to  the  subject  matter  covered 
by  these  bills. 

I  want  to  say  that  in  preparation  for  the  meeting  of  the  committee 
on  legislation,  which  was  called  here  by  Chairman  MacDonald  this 
week,  I  prepared  a  tentative  statement  which  I  intended  to  present 
to  the  committee.  Before  the  committee  meeting  I  went  over  that 
with  the  president  of  the  association  who  was  here,  and  also  with 
Chairman  MacDonald.  Some  revision  of  it  was  made,  and  it  was 
then  presented  to  the  committee  and  is  now  made  with  the  authority 
of  the  committee ;  and  these  resolutions  are  presented  by  direction  of 
that  conunittee,  as  representing  the  present  attitude  of  the  association 
toward  the  legislation  which  is  now  before  this  committee. 

The  association  has  repeatedly  declared  that  the  grouping  of  road 
Values  for  rate-making  purposes  is  uneconomic  and  unsound.    In  its 
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first  resolution  relating  to  section  15a,  adopted  in  1921,  to  which  I 
have  already  briefly  referred,  the  association  said : 

Under  such  group  plan  the  worthless  roads  of  the  country,  ill-considered  ven- 
tures, duplicated  lines,  speculative  enterprises,  and  roads  that  have  served  their 
useful  purposes  and  outlived  the  industries  which  once  justified  their  con- 
struction are  valued  with  the  jrood,  and  the  good  roads  are  given  the  right  to 
earn  upon  their  own  value  and  also  upon  the  value  attributed  to  such  worthless 
roads,  which  can  not  earn  because  they  perform  no  suflSciently  useful  service 
in  the  actual  movement  of  traffic  to  enable  them  to  earn. 

The  association  is  therefore  opposed  to  any  revision  of  section  15a 
which  would  provide  an  "  aggregate  rate  base  "  made  up  of  the  re- 
production cost  of  all  roads,  or  built  upon  such  reproauction  cost. 
It  is  opposed  to  the  proposition  that  one  set  of  roads  which  are  so 
situated  that  they  can  earn  more  than  a  fair  return  on  their  own 
properties  shall  be  permitted  to  earn  such  fair  return  and  also  a 
return  upon  the  properties  of  other  roads  which  they  do  not  own. 
For  this  reason,  as  between  the  two  bills,  we  favor  H.  K.  7117,  which 
repeals  the  aggregate  return  on  aggregate  value  rate-making  rule, 
and  the  recapture  provision.  These  are  the  provisions  at  which  the 
various  resolutions  asking  repeal  of  section  15a  adopted  by  this 
association  have  been  aimed. 

I  believe  that  the  discussion  of  these  two  provisions,  which  I 
presented  here  yesterday,  fairly  states  the  position  generally  of  the 
State  commission  members  of  the  association. 

With  respect  to  recapture,  we  believe  that  no  public  good  will 
come  from  litigating  the  question  of  railroad  values  with  roads 
which  have  earned  more  than  6  per  cent  upon  their  values  as  esti- 
mated by  the  commission,  in  the  attempt  to  extract  from  those  roads 
one-half  of  the  excess.  To  avoid  compelling  payments  which,  as 
the  commission  has  pointed  out,  can  be  made  only  oy  issuing  new  se- 
curities, we  fear  that  principles  of  valuation  unduly  favorable  to 
carriers  will  be  adopted,  and  that  excessive  values  will  be  fixed, 
which  will  be  made  the  basis  of  unduly  high  rates  in  the  future,  to 
the  injury  of  the  public  interest. 

If  the  recapture  provisions  are  repealed  for  the  future  but  not 
for  the  past,  and  attempt  is  made  to  collect  recapturable  excess  since 
15a  was  enacted,  the  commission  will  be  involved  in  litigation  for 
a  decade  or  two,  at  a  very  considerable  cost  to  the  Government  and 
to  the  carriers ;  and  the  time  and  attention  of  the  commission  and  its 
staff  will  be  in  a  large  measure  diverted  from  the  prime  purpose 
for  which  the  commission  was  created.  If  the  recapture  provisions 
are  not  desirable  for  the  future,  they  have  not  been  desirable  for  the 
past. 

But  little  money  has  been  paid  into  the  hands  of  the  commission 
except  what  has  been  paid  under  protest,  the  ri^ht  of  the  commis- 
sion to  retain  which  is  subject  to  litigation.  The  commission  has 
barely  scraped  the  surface,  so  far  as  recapture  is  concerned.  For 
the  years  section  15a  has  been  in  effect,  for  reasons  which  Commis- 
sioner Eastman  has  stated,  the  section  has  not  yet  been  enforced. 

This  is  shown  by  the  statement  Commissioner  Eastman  made  here 
the  other  day. 

Out  of  425  cases  involving  railroad  systems  from  which  recapture 
may  perhaps  be  made,  the  commission  has  decided  how  much  excess 
income  it  believes  is  due  in  only  one  case  of  importance — ^the  R.  F. 


&  p. — and  in  eight  others,  "  all  small "  as  the  commissioner  says. 
They  are  so  small  that  probably  few  members  of  the  committee  ever 
heard  of  them.  These  roads,  and  the  amounts  believed  to  be  due 
from  each,  are  as  follows.  I  will  ask  that  the  list  be  copied  without 
taking  the  time  of  the  committee  to  read  it. 

Mr.  BuLwiNKLE.  Mr.  Chaii*man. 

The  Chairman.  Mr.  Bulwinkle. 

Mr.  Bulwinkle.  I  was  very  anxious  to  hear,  and  my  impression 
is — I  do  not  want  to  cut  off  anything  that  Mr.  Benton  has  to  say — 
my  impression  yesterday  was  that  when  you  closed  your  remarks, 
that  you  were  coming  to  what  in  the  section  you  proposed  as  a  rem- 
edy, in  the  discussion  7116  or  7117. 

Mr.  Benton.  I  shall  cover  that,  if  I  may. 

May  I  proceed,  and  cover  that  later  ? 

Mr.  Bulwinkle.  I  do  not  know  whether  your  time  is  limited  or 
not,  and  that  is  the  reason  I  asked  the  question. 

Mr.  Benton.  I  think  if  I  am  permitted  to  proceed  I  will  cover 
that.  I  will  be  glad  to  answer  any  questions  that  may  be  put  to  me, 
however,  at  any  time. 

(The  statement  above  referred  to  is  as  follows:) 


F.D. 
No. 


3906 
3957 
8653 
3627 
3659 
3758 
3778 
3797 


Name  of  carrier 


Richmond,  Fredericksburg  &  Potomac 

AVyandotte  Terminal 

Tuckerton 

Oil  Fields  Short  Line 

Batesville  Southwestern 

Central  Railway  of  Arkansas 

Hannibal  Connectinj? 

Jonesboro,  Lake  City  &  Eastern 

Lake  Terminal 

Total 


Amount 


$891, 696. 84 

8,  241. 17 

1, 949. 68 

2,497.64 

18, 969. 16 

2,064.44 

29,455.42 

57, 722.  28 

16, 376. 97 


1,027,973.60 


Mr.  Benton.  The  total  amount  of  these  recapture  claims  which 
the  commission  has  decided  and  is  ready  to  make  is  $1,027,973.60. 

Mr.  Mapes.  How  much  ? 

Mr.  Benton.  $1,027,973.60  for  the  nine  roads  in  which  the  com- 
mission has  made  decisions  in  contested  recapture  cases.  In  addi- 
tion to  that,  as  Commissioner  Eastman  pointed  out,  approximately 
$2,000,000  has  been  paid  in,  which  is  not  subject  to  protest,  and  about 
$11,000,000  which  is  subject  to  protest.  Of  course,  the  $11,000,000 
is  in  litigation.  Nothing  is  decided  about  it.  The  funds  have  sim- 
ply been  turned  over  and  are  awaiting  decision  by  the  commission 
and  the  courts. 

The  situation  has  a  ludicrous  aspect,  apart  from  its  seriousness, 
as  to  which  I  am  in  full  agreement  with  Commissioner  Eastman  and 
Mr.  Fulbright. 

This  recapture  law,  which  has  been  referred  to  in  high  places  as 
the  keystone  of  the  arch — ^the  provision  enacted  to  benefit  the  weak 
lines  by  providing  a  fund  to  be  loaned  to  them  at  a  high  rate  of 
interest  on  good  security — is  so  vague  and  uncertain  in  its  provisions 
that  the  Interstate  Commerce  Commission,  after  spending  11  years 
to  decide  in  nine  cases  how  much  money  it  is  entitled  to  demand, 
does  not  now  know  what  to  do  when  its  demands  are  refused.  This  is 
shown  by  what  has  happened  in  the  R.,  F.  &  P.  case — which  is  the 
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only  case,  so  far  as  I  know,  in  which  anything  at  all  has  been  done 
after  making  demand. 

The  commission  has  all  along  been  doubtful  as  to  how  it  should 
proceed  to  enforce  recapture  after  it  has  decided  what  it  ought  to 
demand.  In  its  report  to  Congress  December  1,  1926,  at  page  19,  the 
commission  said : 

The  act  needs  clarification  both  as  to  the  bases  for  computation  and  the 
manner  of  enforcement.     ♦     *     ♦ 

As  to  enforcement,  tlie  law  now  declares  that  one-half  of  the  carrier's  excess 
income  as  therein  defined  shall  be  held  by  it  as  trustee  for  the  United  States 
and  be  recoverable  by  and  paid  to  the  commission.  Whether  such  recovery 
shall  be  effected  by  proceedings  in  court ;  and  if  so,  whether  by  action  at  law 
or  suit  in  equity,  brought  by  the  commission  or  by  the  United  States,  is  left 
unsaid.  What  weight  should  be  given  to  the  finding  made  by  the  commission 
as  to  the  excess  income  recoverable  and  the  elements  which  necessarily  enter 
into  such  determination  should  also  be  clarified  by  statute. 

No  amendment  of  the  act  was  made  in  consequence  of  this  recom- 
mendation. When  the  R.,  F.  &  P.  case  was  decided  the  commission's 
demand  for  payment  of  the  excess  fund  due  was  ignored.  The  com- 
mission was  still  in  a  quandary  as  to  how  to  proceed  to  enforce  a 
demand.  So  it  took  the  matter  up  with  a  certain  very  powerful 
official  whose  name  is  McCarl.  The  correspondence  is  printed  in 
the  United  States  Daily,  August  8,  1931.  In  it  Chairman  Brainerd 
said  to  Mr.  McCarl,  among  other  things — I  wiU  not  read  the  entire 
letter : 

The  time  fixed  for  the  payment  of  the  principal  sum  under  the  order  has 
expired  and  the  carrier  has  failed  to  comply  with  the  order.  The  commission 
is,  therefore,  confronted  with  the  question  as  to  the  proper  course  it  should 
pursue  in  compelling  the  carrier  to  malse  the  payments  required  of  it  by  the 
commission. 

Respecting  the  procedure,  briefly  it  may  be  said  that  the  carrier  has  a  clear- 
cut  and  well-understood  remedy,  if  it  desires  to  contest  the  order,  by  bringing 
an  action  in  the  district  court  to  have  the  order  set  aside.  Undoubtedly  the 
commission  may  resort  to  legal  means  to  enforce  payment  of  the  sum,  although 
there  is  no  precedent  by  way  of  legal  decision  indicating  clearly  the  appropriate 
remedy  for  enforcing  the  order. 

If  the  commission  is  called  upon  to  institute  legal  proceedings  for  the  collec- 
tion of  these  funds  in  this  and  other  cases,  which  will  arise  under  the  act,  the 
recovery  of  the  funds  and  the  administration  thereof  by  the  commission  in 
accordance  with  the  intention  of  Ck)ngress  will  unquestionably  be  subjected  to 
serious  delay. 

The  commission's  suggestion  was  that  the  Government  should 
withhold  from  the  R.  F.  &  P.  the  pay  for  carrying  the  mails.  Tliis 
seems  to  have  sounded  all  right  to  Mr.  McCarl,  and  he  did  withhold 
the  money ;  but  so  far  as  I  know  he  has  not  paid  any  of  it  into  the 
hands  of  the  commission  for  loans  to  weak  roads. 

Furthermore,  the  expedient  has  not  yet  resulted  in  any  action  by 
the  R.  F.  &  P.  which  will  hasten  a  decision  as  to  the  validity  of  the 
commission's  recapture  order.  Evidently  the  commission  thought 
that  withholding  the  railway  mail  pay  would  cause  an  action  to  be 
brought  to  set  aside  its  order,  and  that  thereby  the  validity  of  the 
order  would  be  tested  in  court.  The  R.  F.  &  P.  has  no  disposition 
to  help  the  commission  out.  What  it  has  done  is  to  bring  an  action 
against  McCarl  as  Comptroller  General  to  enjoin  him  from  with- 
holding money  due  from  the  Government  to  the  carrier. 

It  is  my  understanding  that  the  Attorney  General  of  the  United 
States  has  held  that  recapture  funds  are  trust  funds  not  belonging 
to  the  United  States. 


If  he  was  right  about  this,  it  may  well  be  doubted  whether  a  recap- 
ture claim  of  the  Interstate  Commerce  Commission  can  be  thus  offset 
against  what  the  Government  owes.  If  the  court  shall  enjoin  that 
procedure,  the  commission  will  finally  have  to  begin  experimentation 
to  determine  what  course  of  legal  procedure  can  be  followed  to  collect 
such  amounts  as  it  may  hereaiter  demand. 

Aside  from  this  uncertainty  as  to  how  to  proceed  after  demand, 
however,  the  outstanding  fact  is  that  Commissioner  Eastman  tells 
you  that  out  of  425  cases  the  commission  has  got  ready  to  make 
demand  in  only  nine.  This  in  number  is  2  per  cent  of  the  whole,  but 
the  amount  involved,  as  I  have  just  shown,  is  only  $1,027,973.60,  or 
less  than  three-tenths  of  1  per  cent  of  the  $378,000,000  which  has 
been  mentioned  here  as  possibly  subject  to  recapture. 

The  immensity  of  the  ta.sk  which  remains  before  the  commission 
can  even  decide  what  to  claim,  is  shown  by  Commissioner  Eastman's 
statement.  Every  recapture  case  is  a  valuati(m  case;  and  every 
recapture  year  presents  a  separate  case,  calling  for  determination  of 
value  for  that  year,  under  pri(*es  current  then,  and  of  the  income  for 

that  year. 

I  believe  it  is  no  exaggeration  to  say  that  no  such  gigantic  program 
of  litigation  was  ever  before  contemplated,  much  less  undertaken, 
by  any  Government  at  any  time. 

In  dealing  with  the  present  situation,  it  is  desirable  that  we  should 
recognize  facts  as  they  are.  Repeal  of  the  recapture  provisions  will 
not  mean  giving  the  railroads  $378,000,000.  The  Interstate  Com- 
merce Commission  neither  has  that  amount,  nor  any  prospect  of 

getting  it.  .        .    ,. 

The  facts  are  that  the  passage  of  section  15a  has  resulted  in  a  judi- 
cial decision  that  recapture  is  constitutional,  so  that  if  the  necessary 
investigations  are  made  and  the  necessary  litigation  is  carried 
through,  the  Government  may  constitutionally  recapture  whatever  is 
recapturable  under  the  law— to  use  for  the  trust  purposes  provided 

bv  the  statute. 
'  Nobody  has  any  intelligent  opinion  as  to  what  can  be  recaptured. 
An  estimate  has  been  made  that  perhaps  $378,000,000  is  due  from 
425  systems,  but  Commissioner  Eastman  very  candidly  presents  that 
statement,  to  use  hi§  words,  "  with  all  manner  of  reservations."  It 
was  summarily  made  by  subordinates  of  the  commission  without 
hearing,  by  the  crosscut  method  which  was  condemned  by  the 
Supreme  Court  in  the  O'Fallon  case. 

The  commission  has  actually  received  in  cash  $13,000,000,  which  is 
in  the  United  States  Treasury,  but  less  than  $2,000,000  was  paid 
without  protest.  The  rest  was  received  subject  to  protest  and  the 
commission's  right  to  retain  it  must  be  settled  by  recapture  pro- 
ceedings, before  the  commission  and  by  litigation  in  court. 

How  much  can  be  extracted  from  the  railroads  by  attempted  en- 
forcement of  recapture,  nobody  knows.  Of  course,  every  carrier 
will  resist  before  the  commission  and  in  the  courts  for  the  purpose  of 
whittling  down  recapture  in  every  possible  w^ay.    All  of  these  close 

2uestions  which  have  been  decided  by  the  commission,  some  of  which 
mentioned  yesterday,  involving  vast  sums  of  money,  are  going  to 
be  reviewed. 
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In  the  first  place,  they  are  going  to  be  reviewed  by  the  commission 
itself.  In  point  of  law,  it  is  the  same  commission  which  decided 
those  questions  originally.  In  point  of  fact,  it  is  another  commis- 
sion, in  that  a  majority  of  its  members  are  new,  since  most  of  the 
principles  were  established  under  which  the  19a  valuations  have 
been  made. 

If  these  questions  are  now  reviewed  by  the  commission  in  a  series 
of  recapture  cases,  seeking  to  take  money  away  from  carriers  which 
are  struggling  with  adversity,  as  many  of  them  are,  does  anybody 
know  that  this  commission,  with  a  changed  membership,  dealing  with 
hard  situations  before  it,  will  not  modify  principles  which  were 
established  in  earlier  years?  Questions  then  were  considered  in  the 
abstract,  and  no  such  results  were  in  sight  as  would  now  be  produced 
in  many  concrete  cases. 

Let  it  be  remembered  also  that  such  decisions  as  that  of  the  United 
States  Supreme  Court  in  the  O'Fallon  case  and  the  other  court 
decisions  like  the  New  Haven  case  and  the  United  Electric  Railway 
case,  of  which  I  have  spoken,  will  be  pressed  upon  the  commission 
as  showing  that  the  former  commission  decisions  were  erroneous,  and 
that  values  must  be  increased  to  conform  with  the  rules  laid  down 
by  the  courts. 

When  the  commission  made  its  revaluations  in  recapture  cases, 
the  carriers  will  have  the  right  to  establish  their  values  in  court, 
claiming  the  protection  of  the  Constitution,  and  the  strict  application 
of  law. 

Nobody  can  tell  how  the  courts  will  decide  such  legal  questions 
as  I  mentioned  yesterday,  or  the  effect  their  decisions  will  have  on 
the  recapture  claims. 

If  the  unanimous  opinion  of  the  Court  of  Appeals  in  the  New 
Haven  case  is  right,  think  of  the  effect  that  single  decision  will  have; 
and  consider  the  complications  it  will  produce. 

Mr.  Fulbright,  who  preceded  me,  said  that  $40,000,000  of  recap- 
ture clainas  exist  against  the  terminal  roads,  and  that  many  of  the 
roads  which  use  those  terminal  properties,  and  have  by  their  traffic 
enabled  the  earnings  of  the  supposed  recapturable  excess,  have  fallen 
short  of  earning  a  fair  return.    That  everybody  knows. 

Under  the  New  Haven  court  decision,  many  of  these  roads  have,  in 
effect,  a  fractional  interest  in  these  terminal  properties,  upon  which 
they  are  entitled  to  earn  a  return.  Can  the  Government,  or  should 
the  Government,  if  it  can,  take  away  $40,000,000,  or  any  other  sum, 
from  these  terminal  properties,  leaving  the  roads  which  indirectly 
own  them  without  a  fair  return  on  their  railwav  property,  recognized 
by  the  courts  ? 

I  said  the  other  day  that  the  commission  had  not  listed  and  valued 
intangible  elements.  Subdivision  (a)  of  the  act  directs  that  the  com- 
mission shall  make  an  inventory  which  shall  list  the  property  of 
every  carrier  and  shall  show  the  value  thereof.  It  then  directs  how 
the  physical  property  shall  be  classified.  Subdivision  (b)  then  pro- 
ceeds to  direct  that  the  commission  shall  "  in  like  manner  ascertain 
and  report  separately  other  values  and  elements  of  value,  if  any." 

Enormous  claims  have  been  presented  to  the  commission  for  "other 
values  and  elements  of  value."  For  example,  in  the  Los  Angeles, 
San  Pedro  &  Salt  Lake  case,  with  which  I  had  something  to  do. 
Judge  Lovett,  president  of  the  Union  Pacific,  testified  as  to  value. 


He  pointed  out  many  intangible  elements,  including,  among  other 
things,  enhancement  of  value  made  by  abandonment  ot  parts  of  lines 
and  new  construction  in  their  place  to  improve  location,  eliminate 
curves,  and  the  like.  The  cost  of  such  abandoned  portions  was  not 
reflected  in  present  reproduction  cost.  He  claimed  such  cost  was  a 
proper  part  of  the  cost  of  the  road  to-day,  which  should  be  reflected 
in  its  value.  Other  intangible  elements  mentioned  were  the  added 
values  flowing  from  consolidation  of  separate  properties,  and  the 
values  arising  from  established  business,  and  from  prospective  devel- 
opment of  the  countries  served,  and  so  on. 

The  reproduction  cost,  new,  of  the  properties  of  that  carrier,  in- 
cluding present  value  of  lands  and  working  capital,  was  $48,309,345. 
The  reproduction  cost  new,  less  dejjreciation  of  the  same  properties, 
was  $40,900,821.  Judge  Lovett  testified  that  the  property,  including 
intangible  elements,  was  worth  $82,000,000.  The  commission  found 
a  value  of  $44,960,000. 

As  to  intangible  elements,  the  commission  said : 

No  other  valueR  or  elements  of  value  to  which  specific  sums  can  now  be 
ascribed  are  found  to  exist. 

That  phrase,  which  I  have  just  read,  is  the  stock  phrase  with  which 
the  commission  has  made  disposition  of  claims  for  the  appraisement 
of  intangible  values  in  other  cases. 

The  court  in  the  New  Haven  case  seems  to  hold  that  the  commis- 
sion may  not  refuse  to  value  and  list  intangible  elements.  On  this 
point  it  said : 

Subdivision  (a)  of  section  19a  of  the  act,  directing  the  listing  of  the  property, 
we  think  clearly  refers  to  all  property,  whether  physical  or  incorporeal,  since 
it  specifically  points  out  the  way  in  which  the  "physical  property"  shall  be 
classified. 

In  the  Kansas  City  Southern  land  valuation  case  (252  U.  S.  178) 
the  United  States  Supreme  Court  held  that  whatever  Congress  com- 
manded should  be  done  in  valuation,  the  commission  must  do;  and 
we  had  to  come  to  Congress  for  an  amendment  to  get  the  commission 
relieved  from  finding  and  including  a  multiplied  value  for  railroad 
lands.  Some  of  the  members  of  the  committee  will  remember  that 
bill. 

If  the  law  requires  the  separate  valuation  and  listing  of  all  in- 
tangible elements  because  Congress  has  included  the  language  which 
I  have  read,  as  the  court  in  the  New  Haven  case  said,  then  we  are  a 
very  great  distance  from  completion  of  the  first  valuation  under  sec- 
tion 19a,  and  nobody  can  guess  where  the  advances  which  may  be 
made  later  will  land  us. 

The  carriers  claim  everything.  Some  of  their  intangible  claims 
are  in  the  nature  of  property  rights,  while  others  are  like  claimed 
allowances  for  the  additional  value  alleged  to  inhere  in  a  water 
supply  in  the  desert,  because  it  can  not  be  duplicated,  or  to  spring 
from  the  sunshine  of  the  Imperial  Valley,  or  from  the  prospects  that 
settlers  along  carriers'  lines  will  increase  and  transport  freight  from 
which  the  carriers  will  earn  money. 

The  value  claimed  for  intangible  elements  for  the  Southern  Rail- 
way was  $100,000,000;  for  the  Louisville  &  Nashville,  $60,000,000; 
tor  the  Southern  Pacific,  $83,000,000;  and  for  the  C.  B.  &  Q.,  $140,- 
000,000.    The  Wabash,  which  has  a  recapture  claim  against  it  but  is 
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in  receivership,  claimed  the  modest  sum  of  $22,188,958.  These  are 
sufficient  for  illustration. 

I  do  not  present  these  claims  here  as  something  likely  to  be  estab- 
lished if  the  New  Haven  opinion  is  sustained,  except  so  far  as  they 
represent  what  the  court  may  hold  to  constitute  property  rights.  I 
point  to  them,  however,  to  show  what  claims  remain  to  be  settled 
by  litigation  before  the  values  made  by  the  commission  can  be  used 
as  the  basis  for  recapture  of  excess  earnings,  and  how  wise  Commis- 
sioner Eastman  was  to  present  "  with  all  manner  of  reservations " 
any  estimate  of  the  amount  of  excess  which  may  be  ultimately  found 
due  the  Government. 

Stated  briefly,  then,  instead  of  having  $378,000,000  to  give  up  the 
Government  through  the  commission  nas  less  than  $2,000,000,  or 
about  one-half  of  1  per  cent  of  that  amount  under  its  control ;  and 
the  commission  has  completed  investigations  which  enable  it  to  make 
claim  to  about  three-tenths  of  1  per  cent  more ;  but  it  does  not  know 
just  how  to  get  the  money  after  it  has  decided  what  it  is  entiled 
to  claim. 

This  disregards,  of  course,  the  partially  completed  investigations, 
but  it  states  accurately  where  we  have  arrived. 

The  questions  before  the  Congress  are:  (1)  Shall  the  Govern- 
ment now  undertake  to  effect  recapture  for  the  period  since  the 
transportation  act  was  passed,  and  for  the  future;  or  (2)  shall  it 
abandon  recapture  for  the  future  but  attempt  to  enforce  it  for  the 
past ;  or  (3)  shall  it  abandon  the  recapture  plan  altogether. 

It  is  my  personal  view  that  it  would  be  much  better  to  enforce 
recapture  for  the  future  and  abandon  it  for  the  past  than  to  abandon 
for  the  future  and  enforce  for  the  past.  I  say  this  for  the  reasons 
which  appear  from  the  report  of  the  Interstate  Commerce  Commis- 
sion, in  which  it  is  pointed  out  that  excess  earnings  which  the  carrier 
have  received  in  the  past  are  not  held  by  them  in  cash  but  have 
been  invested  in  properties,  and  that  the  payment  of  large  accumula- 
tions of  excess  might  cause  substantial  financial  embarrassment.  We 
are  in  accord  with  the  Interstate  Commerce  Commission  in  the  view 
that  recapture  should  be  repealed  ab  initio;  and  the  bills  which  we 
caused  to  be  introduced  in  1921,  which  I  spoke  of  yesterday,  and 
upon  which  hearings  were  held  before  this  committee  and  in  the 
Senate,  were  bills  for  the  outright  repeal  of  section  15a. 

I  would  suggest  this  additional  objection  to  the  rate  base  provision 
of  H.  R.  7116.  If  that  bill  is  enacted  it  will  require  the  commission 
to  make  an  aggregate  rate  base  by  putting  into  the  aggregate  for 
every  road  (1)  the  cost  of  reproduction  new  of  physical  properties 
as  determined  by  the  commission  in  its  first  valuation  under  section 
19a  (less  the  amount  set  up  in  the  depreciation  account) ;  (2)  the 
value  of  land  as  determined  in  such  valuation;  and  (3)  the  net  cost 
of  additions  and  betterments  made  subsequent  to  such  valuation. 

This  deduction  for  depreciation,  as  has  been  pointed  out  by  some- 
body on  the  committee,  ought  to  be  the  full  depreciation,  if  that 
plan  were  to  be  followed.  Beyond  that,  however,  I  suggest  that  it 
IS  not  safe,  in  view  of  the  uncertainty  as  to  where  prices  are  going 
to  be  in  the  future,  to  declare  by  a  law  of  Congress  that  the  commis- 
sion shall  put  into  the  rate  base  the  property  of  the  carrier  at  the 
cost  of  reproduction  as  of  1914,  or  its  lands  as  of  1917-18,  or  of  its 
subsequently  acquired  property,  as  of  the  price  at  which  it  was 


acciuired,  without  any  regard  whatever  to  the  hereafter  existing 
general  level  of  prices,  when  a  rate  base  is  used. 

If  Congress  sliall  provide  such  a  rule,  it  will  bind  the  public  but 
not  the  carriers,  because  the  carriers  individually  can  always  fall 
back  upon  their  constitutional  rights  to  have  the  reproduction  cost 
considered,  while  the  public  can  not  complain  of  the  rates  which  the 
commission  may  fix  according  to  an  act  of  Congress. 

For  these  and  other  reasons,  we  consider  the  rate  base  provision 
of  H.  R.  7116  objectionable  and  of  no  advantage  to  anybody.  Under 
H.  R.  7117,  the  commission  can  do  everything  which  it  could  do 
under  H.  R.  7116.  It  will  not  be  required  to  make  the  rate  base,  or 
its  measuring  stick,  in  the  manner  there  outlined,  if  price  levels 
obtain  which  would  mnke  that  method  obviously  unjust  in  its  opera- 
tion and  effect,  but  it  may  arrive  at  its  conclusions  in  that  way  if 
that  seems  just. 

H.  R.  7117  represents  a  frank  departure  from  an  attempt  to  put 
into  effect  a  statutory  rule  of  rate  making.  It  is  a  return  to  the  rule 
of  the  Constitution,  which  assures  to  every  public  service  corporation 
tbe  right  to  earn  a  fair  return  on  the  value  of  its  property,  deter- 
mined in  the  light  of  its  investments,  the  extent  and  character  of  its 
property,  and  the  amount  of  the  services  it  performs,  and  the  value 
of  those  services  to  those  for  whom  they  are  rendered. 

What  constitutes  a  fair  value  for  a  public  service  property,  or  a 
fair  level  of  the  rates  for  the  use  of  its  property,  is  an  equitable 
problem,  which  must  be  determined  in  the  last  analysis  in  each  case 
by  some  man  or  body  of  men,  as  an  act  of  judgment  upon  the  facts 
in  that  particular  case. 

It  is  not  possible  to  frame  a  rule  by  statute  which  will  apply  justly 
in  evorv  case,  and  nnder  all  conditions  which  mav  arise. 

After  the  transportation  act  was  passed  the  commission  started 
out  to  make  rates  which  would  yield  the  15a  return  upon  an  aggre- 
ijate  value  which  the  commission  fixed.  It  made  increases  of  stag- 
jrering  magnitude :  in  the  South  and  upon  the  Pacific  coast,  25  per 
cent;  in  the  Middle  West,  35  per  cent:  and  in  the  East,  40  per  cent. 
These  increases  upon  the  traffic  then  moving  would  have  produced 
the  return.  But  the  traffic  did  not  move.  The  attempt  to  give  the 
return  broke  down.  In  1921,  faced  with  prostration  of  agriculture, 
in  the  West,  the  commission  said  that  the  15a  return  was  something 
to  be  obtained  if  ])ossibIe,  but  that  under  then-existing  conditions 
it  could  not  be  obtained.  One-half  of  the  1920  increases  was  taken 
off  wrain.  grain  products,  and  hay. 

The  next  vear,  with  business  at  a  standstill,  and  the  carriers  not 
within  sight  of  the  15a  return,  a  10  per  cent  general  reduction  in  all 
freight  rates  not  before  reduced,  was  ordered. 

Since  then,  the  commission  has  steadfastly  refused  to  recognize  the 
rule  as  commanding  the  commission  to  raise  rates  upon  a  mere  show- 
ing that  returns  are  below  the  percentage  fixed  under  15a. 

The  rule  is  impossible  of  application.  If  the  commission  had 
attempted  to  apply  it,  the  business  of  the  country  would  have  been 
destroyed.  The  carriers  have  known  that  and  have  in  the  main 
acted  accordingly,  for  during  a  period  of  10  years  of  prosperity, 
when  they  were  not  receiving  the  full  15a  return  they  have  not 
sought  to  increase  their  rates  until  comparatively  lately,  when  they 
began  to  suffer  from  the  depression. 
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In  England,  in  1921,  in  providing  for  consolidation  of  railroads, 
Parliament  prescribed  a  rate-making  rule,  suggested  by  our  own 
section  15a.  The  English  rule,  however,  leaves  no  room  for  inter- 
pretation. It  explicitly  commands  the  rate  tribunal  from  year  to 
year  to  make  such  changes  as  are  necessary  to  enable  the  standard 
return  prescribed  under  the  act  to  be  earned. 

That  statutory  rule  has  broken  down.  The  carriers  have  never 
earned  the  standard  return.  They,  however,  admit,  and  the  rate 
tribunal  finds,  that  the  standard  return  can  not  be  produced  by 
increasing  rates.  Hence,  no  attempt  to  apply  the  rule  has  been 
made. 

In  a  brief  which  I  filed  on  behalf  of  State  commissions  with  the 
Interstate  Commerce  Commission  in  the  15  per  cent  freight  rate 
increase  case,  I  quoted  from  the  English  act  and  from  decisions  of 
the  English  railroad  rate  tribunal.  I  will  not  take  time  to  read 
those  quotations  now,  but  I  will  hand  that  section  of  my  brief  to 
the  reporter,  pages  85  to  93,  inclusive,  with  the  request  that  it  be 
added  to  my  remarks  at  the  end,  if  that  may  be  done,  Mr.  Chairman. 

The  Chairman.  That  may  be  done. 

Mr.  Benton.  My  point  is  that  we  should  make  a  frank  departure 
from  an  attempt  to  fetter  the  judgment  of  a  rate-making  tribunal 
by  a  statutory  rule,  and  return  to  the  good  old  constitutional  rule, 
upon  which  no  one  has  yet  been  able  to  improve,  which  leaves  the 
rate-making  authority  to  fix  those  rates  which  are  just  and  reason- 
able, under  the  facts  and  circumstances  shown  at  any  given  time. 

H.  R.  7117,  however,  proposes  to  revise  section  15a  instead  of  to 
repeal  it  outright.  The  revised  section  would  give  certain  direc- 
tions to  the  commission,  as  to  what  it  shall  consider  in  the  exercise 
of  its  duty  to  fix  rates.  There  is  danger  in  that.  The  commission 
is  the  agent  of  Congress  and  ought  to  seek  to  follow  such  directions 
as  Congress  gives  it ;  and,  of  course,  it  will  seek  to  do  that.  If  Con- 
gress, as  proposed  in  H.  R.  7117.  shall  direct  the  commission,  for 
example,  to  consider  "  the  necessity,  in  the  public  interest,  for  the 
carriers  to  establish  and  maintain  a  sufficient  credit  to  attract  capi- 
tal," and  if  it  thereafter  declares  it  to  be  the  duty  of  the  commission 
"  to  maintain  as  far  as  possible  a  general  level  of  rates  which  *  ♦  * 
will  produce  revenue  consistent  with  the  standard  set  forth,"  the 
danger  is  that  the  commission  may  understand  that  Congress  has 
declared  that  the  public  interest  requires  a  level  of  rates  wnich  will 
sustain  the  carriers'  credit,  and  that  other  factors,  not  mentioned  in 
the  statute,  but  which  are  indispensable  to  consideration,  if  just  and 
reasonable  rates  are  to  be  established,  will  be  crowded  out  of  the 
commission's  consideration. 

It  has  already  been  pointed  out  to  this  committee  by  Commissioner 
Eastman  that  the  necessity  for  maintaining  a  proper  credit  is  a  nec- 
essary factor  to  be  considered  under  the  constitutional  rule  as  laid 
down  by  the  United  States  Supreme  Court  in  the  United  Railways 
case  (280  U.  S.  234)  and  in  other  cases. 

The  necessity  for  maintaining  an  adequate  system  of  transporta- 
tion has  been  recognized  by  Congress  by  the  passage  of  the  trans- 
portation act  and  has  been  often  emphasized  by  the  United  States 
Supreme  Court. 

Irrespective  of  any  particular  direction,  it  will,  accordingly,  be 
the  duty  of  the  commission  to  give  consideration  to  these  factors. 


If  we  continue  to  have  an  Interstate  Commerce  Commission  qualified 
for  the  performance  of  its  duties  it  will  give  proper  consideration  to 
them  and  to  all  factors  without  being  especially  directed  thereto  by 
language  of  the  act  as  to  any.  The  danger  of  giving  special  direction 
as  to  some  is  that  they  will  be  urged  upon  the  commission  in  rate 
cases  hereafter  as  the  controlling  factors,  just  as  the  "  aggregate- 
return-on-aggregate-value  "  rule,  now  in  section  15a,  has  been  urged 
in  every  important  general  rate  case  heard  before  the  commission 
since  section  15a  was  enacted* 

I  want  to  conclude  by  showing  the  committee  the  way  the  carriers 
in  rate  cases  have  sought  to  use  the  statutory  rate-making  rule  now 
in  section  15a  to  compel  exclusive  consideration  of  the  single  factor 
which  the  section  specifies.  I  wish  to  do  this  not  in  language  of  my 
own  but  in  that  of  the  Interstate  Commerce  Commission  and  of  the 
Federal  court. 

The  following  is  quoted  from  the  commission's  report  in  the  recent 
Fifteen  Per  Cent  case  (Ex  parte  103, 178  I.  C.  C.  539) : 

Because  of  the  provisions  of  section  15a  it  is  contended  that  rates,  otherwise 
reasonable,  perforce  become  unreasonably  low  if  tlie  general  schedule  of  rates, 
of  which  they  are  a  part,  produces  revenues  which  in  the  aggregate  fail  to 
attain  the  results  contemplated  by  the  section.  Quoting  from  the  carrier's  brief, 
"It  is  thus  apparent  that  in  any  case  involving  the  reasonableness  of  an  in- 
crease or  decrease  in  the  general  rate  level,  the  revenue  consideration  is 
paramount  and  controlling."  Quoting  again,  it  is  said  "  that  the  use  of  the 
expression  '  just  and  reasonable  rates '  in  section  15a  connotes  a  different  mean- 
ing from  its  use  elsewhere  and  recognizes  the  paramount  financial  considera- 
tion." It  is  urged  that  the  section  is  superimposed  upon  the  power  to  prescribe 
just  and  reasonable  rates  in  such  a  way  that  if  the  effect  of  the  exercise  of 
that  power  is  to  bring  the  revenues  above  or  below  the  statutory  level,  adjust- 
ments of  earnings  to  that  level  must  be  made  by  us  through  other  changes  in 
rates.  The  words  "as  nearly  as  may  be,"  in  paragraph  (2),  according  to  this 
view,  introduce  no  discretionary  factor  but  merely  cover  the  mathematical 
impossibility  of  attaining  the  prescribed  standard  precisely. 

The  following  is  from  the  opinion  of  the  United  States  district 
court  in  the  Western  Grain  Rate  case : 

Plaintiffs  contend  that  the  commission  is  without  jurisdiction  to  establish 
rates  upon  grain  which  it  claims  will  deprive  it  of  many  millions  of  dollars  in 
revenue  when  the  return  of  5%  per  cent  is  not  being  earned ;  that  section  15a 
puts  upon  the  commission  the  duty  of  initiating  such  rates  as  *'  will,  as  nearly 
as  may  be "  earn  such  return ;  that  "  will "  implies  not  mere  permission  but 
"  insures,"  so  far  as  possible,  "  without  direct  guaranty "  that  statutory  fair 
return  and  that  the  commission  treated  the  statutory  provisions  as  granting  to 
it  mere  permission  and  thereby  committed  error  in  failing  to  follow  the  legisla- 
tive mandate.    •     •    * 

Plaintiffs'  contention  in  effect  is  that  the  commission  is  without  power  to 
modify  existing  particular  rates,  admittedly  not  producing  a  fair  return,  so 
as  to  warrant  a  reduction  in  revenue.  We  do  not  so  construe  the  act.  Atchison, 
Topeka  &  Santa  Fe  Railway  Co.  et  al.  v.  United  States  of  America  et  al.  (de- 
cided July  6,  1931,  in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Illinois). 

This  last  quotation,  of  course,  confirms  absolutely  Congressman 
Hoch's  underatanding  of  what  the  attitude  of  the  carriers  has  been. 

From  the  time  section  15a  was  enacted  the  single  factor  of  revenue 
has  been  urged  upon  the  commission  as  a  statutory  test  of  reason- 
ableness in  all  important  rate  cases. 

The  danger  of  adopting  such  language  as  is  proposed  in  H.  R. 
7117,  in  lines  1  to  9  on  page  2  of  the  bill  as  printed,  is  that  the  car- 
riers will  argue  that  the  Congress  has  thereby  commanded  the  main- 
tenance of  credit,  and  made  that  the^  determining  test  of  reasonable- 
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ness;  and  that  they  will  come  here  in  every  important  rate  case, 
supported  by  cohorts  of  financial  associates  from  New  York,  who  will 
in  effect  threaten  the  commission  by  telling  it  that  unless  such  and 
such  action  is  taken  the  wells  of  railroad  credit  will  dry  up. 

Just  about  that  very  thing  did  happen  in  Ex  Parte  103,  and  in 
1926  in  the  Western  Advance  Rate  case,  known  as  Ex  Parte  87. 
under  the  law  as  it  is.  The  commission  refused  to  be  overborne  in 
each  instance.  If,  however,  it  had  been  under  a  mandate  from  Con- 
gress to  maintain  railroad  credit,  I  do  not  know  what  would  have 
happened.  We  hope  that  Congress  will  not  put  language  of  that 
character,  nor  any  specification  of  particular  factors  to  be  consid- 
ered, into  any  act  which  it  may  pass. 

We  see  no  objection  to  language  which  will  make  clear  that  no 
reversal  is  intended  of  the  policy  of  adequate  maintenance  for  a  na- 
tional system  of  transportation ;  but  further  than  that  we  think  Con- 
gress can  not  go  without  having  its  language  misconstrued  and 
misused. 

In  this  somewhat  extended  statement,  which  I  thank  the  conmiit- 
tee  for  listening  to  so  patiently,  I  have  endeavored  to  show  that 
from  the  beginning  the  State  commissioners  who  have  studied  these 
problems  have  seen  the  disadvantages  and  dangers  in  section  15a. 
They  pointed  them  out  to  this  committee  and  satisfied  this  commit- 
tee that  they  existed  when  the  transportation  act  was  being  consid- 
ered here;  and  language  which  was  used  by  my  predecessor.  Mr. 
Elmquist,  will  be  seen  to  have  been  carried  into  the  report  of  this 
committee,  in  substance,  when  it  reported  on  the  bill  at  that  time. 
Then  the  first  year  after  section  15a  became  law,  watching  the  oper- 
ation of  it,  and  particularlv  its  administration  by  the  Interstate 
Commerce  Commission  in  fix  Parte  74,  the  State  commissioners 
passed  the  resolutions  which  I  have  read,  and  presented  them  here 
in  1921 ;  and  year  after  year  since  they  have  pressed  their  views  upon 
the  attention  of  Congress. 

We  appreciated  the  efforts  of  Mr.  Fulbright,  who  urged  like  action 
upon  his  association  and  secured  the  passing  of  some  sort  of  a  reso- 
lution some  five  or  six  years  later— in  1926,  I  think — which  he  has 
presented  here.  We  welcomed  those  "pioneers."  We  are  also  ob- 
serving with  interest  the  fact  that  Judge  Thom  and  Mr.  Bledsoe 
are  here.  We  do  not  know  what  they  are  going  to  say,  but  if  they 
have  learned  that  they  paid  a  rather  high  price  when  the  transporta- 
tion act  was  passed  m  consenting  to  recapture  in  the  hope  of  get- 
ting something  which  has  proved  to  be  not  collectible,  we  are  glad, 
and  if  they  now  also  are  going  to  become  "  pioneers  "  in  aiding  to 
cure  the  error  of  1920  we  will  welcome  them,  too. 

We  do  not  know  what  they  will  say.  We  rather  suspect  they  will 
say  "  We  want  relief  from  recapture,  but  we  want  to  keep  in  section 
loa  something  which  will  enable  us  to  continue  to  make  the  same 
kind  of  arguments  we  have  been  making  in  rate  cases  for  the  last 
10  years." 

It  is  easy  enough  to  see  why  they  consented  to  recapture  in  1920. 
Evidently  they  believed  that  the  rate-making  rule  of  15a  could  be 
enforced.  If  it  could  be,  they  saw  in  it  vast  profits  for  themselves. 
Commissioner  Eastman  has  told  you  that  if  the  15a  return  was 
earned  the  carriers  would  be  able  to  pay  interest  on  their  bonded  in- 
debtedness and  set  aside  one-half  of  one  percent  for  surplus  and 


would  also  make  an  average  of  fourteen  per  cent  on  all  of  the 
railroad  stock  outstanding,  if  distributed  evenly.  /^„,.fpp^ 

But  because  it  is  not  distributed  evenly,  it  would  be  not  ^ouit^en 
per  cent  for  all  of  the  roads,  but  on  the  roads  that  actually  earned 
ind  took  in  the  monev— the  roads  that  move  the  bulk  of  the  trathc— 
Cer  cent  or  25  per*  cent,  or  something  like  that.  They  knew  that 
the  country  would  never  stand  for  that^  so  they  were  willmg  to 
consent  to  pay  part  of  the  excess  to  the  Government,  if  they  might 
be  enabled  to  secure  the  excessive  revenues  the  15a  return  would 

^Thev  have  now  discovered  that  a  bad,  uneconomic  law  is  not  work- 
able, and  that  they  can  not  get  the  15a  return.  Se^^ion  loa  has 
broken  down:  but  the  price  they  consentd  to  pay  for  it  is  still 

Tf^H  was'  the  men  who  devised  15ji  who  were  going  to  pay  the 
penaltv  we  could  afford  to  be  indifferent  to  recapture,  but  the 
penaltV  for  that  uneconomic  law  is  going  to  fall  upon  innocent  m- 
vestoi-s  in  railroad  securities,  and,  worse  than  that,  upon  the  people 

of  the  country  as  a  whole.  j        i 

And,  therefore,  the  State  commissioners  appear  here  and  r^ke 
this  statement  in  continuation  of  the  efforts  which  they  have  been 
making  since  1919  to  keep  the  Imeistate  Commerce  Commission 
free  to^'make  just  and  reasonable  rates.  ,  ,     ^  r<^^ 

The  country  has  had  and  still  has  an  Interstate  Commerce  Com- 
mission which  merits  the  confidence  of  the  country.  It  can  be  trusted 
to  orive  that  degree  of  consideration  which  ought  to  be  given  to  the 
maTntenance  of  an  efficient  national  transportation  agency  without 
any  specific  direction  from  Congress. 

If  there  is  anything  that  can  be  put  into  the  bill,  repealing  section 
15a   however,  which  will  assure  any  timid  souls  that  it  is  not  the 
intention  of  Congress  nor  of  the  country,  to  starve  the  national 
railwav  svstem,  we  see  no  objection  to  such  language ;  but  we  ask 
the  Congi-ess  not  to  put  into  this  act,  which  is  proposed  to  cure  an 
existing  evil,  other  language  which  will  enable  the  carriers  to  come 
down  &fore  the  commission  in  every  important  railroad  case,  sup- 
ported bv  cohorts  of  AVall  Street  bankers  to  threaten  the  Interstate 
Commerce  Commission  that  if  the  rates  nre  left  where  they  are 
and  not  increased  at  the  demand  of  the  carriers,  that  the  wells  of 
credit  will  dry  up.     They  have  done  that  before,  in  Ex  Parte  87, 
at  the  height  of  our  period  of  prosperity;  they  did  it  again  last 
summer  in  Ex  Parte  103.    In  both  instances  the  commission  refused 
to  be  overborne,  but  if  the  statute  had  carried  words  from  Congress 
which  seemed  to  commend  the  commission  to  maintain  the  credit  ot 
the  carriers,  I  do  not  know  what  would  have  happened.     We  ask 
vou  not  to  put  such  language  into  the  statute.  ,  •  .    ^i 

I  thank  you,  Mr.  Chairman,  for  the  patience  with  which  the 

committee  has  listened  to  me.  i    t    i    ii 

If  there  are  any  questions  which  anyone  may  want  to  ask,  i  shall 

be  glad  to  answer  them.  ,     ,c     t^     x        t      4.u 

The  Chairman.  We  thank  you  very  much,  Mr.  Benton, -for  the 
splendid  presentation  of  your  side  of  this  case.  .    ^  x€     t^ 

Colonel  Thom.  Mr.  Chairman,  in  connection  with  what  Mr.  Ben- 
ton has  said  in  his  statement,  of  course  he  did  not  intend  to  make 
any  erroneous  statements  as  to  the  attitude  of  the  railway  executives 
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in  regard  to  this  recapture  case,  but  I  want,  at  this  time,  in  connect 
tion  with  this  part  of  the  record,  to  say  it  is  a  fact,  known  to  the 
chairman,  that  the  Association  of  Railway  Executives  opposed  the 
principles  of  section  15a  at  the  time  they  were  presented. 

The  Chairman.  Are  there  any  questions  of  Mr.  Benton  ? 

Mr.  Mapes.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  I  take  it  you  are  definitely  opposed  to  the  provisions 
ofH.  R.  7116? 

Mr.  Benton.  Yes,  Mr.  Mapes. 

Mr.  Mapes.  And  that 

Mr.  Benton.  To  those  particular  portions  which  relate  to  the  rate 
base  and  direct  the  fixing  of  an  aggregate  fair  return  thereon,  and 
the  making  of  rates  that  will  yield  that  aggregate  return. 

Mr.  Mapes.  You  think,  to  use  your  language,  that  that  would  allow 
the  more  favorably  located  roads  to  not  only  earn  a  fair  return  upon 
their  own  property,  but  as  you  say,  a  return  upon  property  which 
they  do  not  own  as  well  ? 

Mr.  Benton.  That  is  the  command  of  Congress,  that  the  commis- 
sion shall  allow  rates  that  will  do  that. 

Mr.  Mapes.  Do  you  think  that  the  aggregate  return  or  rate  base 
m  7116  would  still  permit  that,  the  same  as  the  section  15a  of  the 
present  law  ? 

Mr.  Benton.  I  think  so.  Of  course,  as  I  said  yesterday,  7116 
contains  some  language  which  gives  the  commission  a  degree  of 
discretion,  but  it  contains  the  plan  of  throwing  all  the  roads  together 
and  taking  instead  of  their  value  the  aggregate  of  their  investment 
as  the  aggregate  base  upon  which  the  commission  is  to  construct 
rate  schedules  for  the  country. 

Under  that  plan,  for  example,  a  road  which  may  have  been  built 
to  serve  a  mine,  or  a  logging  enterprise,  having  outlived  those  in- 
dustries but  being  still  continued  in  operation  because  certain  set- 
tlements have  grown  up  there  and  a  little  something  more  than 
operating  expenses  can  be  earned,  is  treated  as  if  of  100  per  cent 
value,  and  entitled  to  be  thrown  in  and  earned  upon  like  other 
roads  which  move  traffic  in  volume. 

Mr.  Mapes.  And  you  also  think  that  in  setting  up  the  three  par- 
ticular standards  of  7117  would  be  a  mistake?  Is  it  your  idea,  Mr. 
Benton,  that  we  could  repeal  outright  section  15a,  and  paragiaph 
(f)  of  19a  and  stop  there?  t^      s    f 

Mr  Benton  Mr.  Mapes,  I  agree  with  Commissioner  Eastman, 
that  that  would  cure  the  evil  of  section  15a  H.  R.  7117;  would  also 
repeal  that  part  of  section  5  which  compels  revaluation  in  consoli- 
dations.   That  also  is  contemjplated  in  both  of  these  bills. 

I  think  outright  repeal  of  section  15a  would  accomplish  every- 
thing that  IS  desired. 

But,  as  I  have  said,  if  the  Congress  thinks,  for  the  assurance  of 
anybody  who  is  timid,  that  it  is  desirable  to  say  in  substance  that 
the  repeal  is  not  to  be  construed  as  a  reversal  of  the  policy  of  the 
Congress  to  properly  sustain  a  national  transportation  system,  there 
IS  no  harm  in  that.  When  you  pick  out  one  or  two  elements,  how- 
ever, which  under  the  Constitution  as  interpreted  by  the  courts, 
must  be  considered,  and  mention  those  and  do  not  mention  any 
others,  you  give  undue  emphasis  to  them  and  place  a  handicap  on 


people  who  are  interested  as  shippers  in  rates  and  who  come  here 
to  try  their  cases  before  the  Interstate  Commerce  Commission. 

Mr.  Mapes.  You  think  that  the  commission,  in  recommending  this 
provision  was  overinfluenced  by  the  distrust  of  the  people  of  the 
commission,  as  Commissioner  Eastman  mentioned? 

Mr.  Benton.  I  did  not  interpret  his  language  as  indicating  that 
there  was  any  distrust  of  the  judgment  of  the  Interstate  Commerce 
Commission.    I  do  not  want  to  be  understood  as  saying  that. 

I  do  not  think  that  the  commission  has  been  overinfluenced.  But 
most  everyone  likes  to  have  someone  carry  the  load  or  help  carry  the 
load.  If  the  commission  is  disposed  to  increase  rates  for  the  pur- 
pose of  helping  railroad  credit  it  will  do  it  whether  there  is  a  lan- 
guage in  the  act  directing  it  or  not ;  but  if  it  can  point  to  the  act  and 
say,  "  We  are  under  a  command  of  Congress  to  do  this,"  the  respon- 
sibility rests  with  Congress  and  not  with  the  commission,  where  it 
shonld  rest. 

The  commission  is  a  rate-making  tribunal.  It  should  investigate 
and  determine  the  facts  and  make  its  decisions  and  carry  the  re- 
sponsibility. 

Mr.  Mapes.  Mr.  Eastman,  in  his  statement,  said : 

That  formula  was  introduced  in  the  bill  as  a  barometer  of  earnings,  I  may 
say  solely  because  it  was  felt  that  due  to  possible  distrust  of  the  commission, 
investors  might  feel  better. 

He  uses  the  term  "  investors,"  instead  of  the  public. 

Investors  might  feel  better  safeguarded  if  a  definite  standard  should  be  set 
up  as  a  guide,  even  if  there  were  no  objections  to  following  it  implicitly.  The 
country  could  then  watch  the  progress  of  the  earnings  and  note  their  devia- 
tions up  or  down  from  the  standard  so  provideil  and  bring  the  force  of  public 
opinion  to  bear  upon  the  commission  in  a  legitimate  and  appropriate  way. 
It  was  felt  that  the  commission  was  erring  in  its  action.  It  was  also  believed 
that  the  rate  base  formula  recommended  provided  a  fair  and  reasonable  stand- 
ard. If  it  is  thought  that  no  such  standard  or  barometer  of  earnings  is  needed 
there  is  no  reason  why  the  commission  should  object  to  its  omission. 

Mr.  Benton.  I  heard  that.  I  think  that  perhaps  Commissioner 
Eastman  had  not  in  mind  certain  parts  of  the  hearings  before  this 
committee  on  the  bill  which  became  the  transportation  act.  The 
situation,  then,  was  this:  The  railroads  were  losing  great  sums  of 
money  under  public  control.  They  were  going  to  pass  back  to  their 
owners.  It  was  perfectly  evident  they  would  continue  to  lose  those 
vast  sums  of  money  under  the  then  existing  rates.  The  commission 
knew  that  it  was  going  to  have  to  allow  large  increases  because  of 
the  great  increase  of  operating:  expenses. 

Commissioner  Clark  came  before  this  committee  and  said  that  he 
thought  that  it  was  desirable  to  put  into  the  act  something  of  the 
nature  of  what  finally  went  into  it  as  15a. 

I  am  speaking  from  recollection  of  what  took  place  years  ago, 
without  recent  reading,  but  in  substance,  that  will  be  found  to  be  the 
situation. 

Now,  j'ou  asked  me  what  I  think  about  the  commission.  What  I 
said  I  did  not  mean  to  be  a  reflection  upon  a  body  for  which  I  have 
a  very  high  estimation,  but  I  said  that  I  thought  that  they  may  have 
wanted  somebody  to  help  carry  the  load. 

Mr.  Mapes.  I  understood  that. 

Mr.  Benton.  I  think  at  that  time,  with  the  enormous  increases 
which  they  knew  were  ahead  of  them,  that  they  were  glad  to  have 
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something  put  into  the  statute  which  they  could  point  to  as  in  the 
nature  of  a  command  of  Congress. 

Mr.  Mapes.  To  a  certain  extent  the  association  you  represent  might 
be  influenced  in  the  same  way,  would  it  not  ?  Let  me  ask  you  this : 
How  much  do  j^ou  suppose  that  your  association  is  influenced  in  its 
judgment  by  the  desire  perhaps  to  have  a  free  hand  in  the  fixing  of 
rates  ? 

Mr.  Benton.  You  mean  with  respect  to  15a  f 

Mr.  Mapes.  Yes. 

Mr.  Benton.  None  whatever.  You  probably  have  in  mind  that 
in  former  years  we  placed  great  emphasis  upon  that  in  connection 
with  other  proposed  amendments,  but  my  judgment  is,  as  a  matter  of 
law,  if  you  repeal  section  15a  outright  and  do  nothing  more  it  will 
not  in  any  respect  affect  the  powers  which  the  commission  has  under 
section  13  (4)  to  prescribe  intrastate  rates  as  there  provided. 

Mr.  Mapes  (interposing).  I  did  not  mean  that.  I  am  referring  to 
the  provisions  of  section  15a. 

Mr.  Benton.  I  am  very  sorry,  but  I  did  not  catch  what  you  said. 

Mr.  Mapes.  How  much  do  you  think  your  association  is  influenced 
in  its  judgment  by  the  desire  not  to  be  bound  or  limited  by  any  such 
standard  but  to  have  a  free  hand  in  fixing  rates?  I  suppose  that  that 
is  not  a  subject  which  has  been  discussed  ? 

Mr.  Benton.  I  never  have  heard  any  discussion  of  it  in  that  con- 
nection. Personally,  I  do  not  believe  it  applies  at  all,  because  so  far 
as  State  commissions  have  any  jurisdiction  over  rates  they  have  it 
independently  of  any  legislation  of  Congress.  The  only  way  that 
Congress  affects  them  is  when  it  comes  along  by  some  section  in  the 
law  and  grants  power  to  the  Interstate  Commerce  Commission  to 
enter  the  field  as  an  incident  to  regulation  of  interstate  rates. 

The  main  interest  of  the  State  commissions,  aside  from  the  desire 
to  have  a  general  body  of  law  which  is  fair  alike  to  the  carriers  and 
public,  is  not  to  be  confronted  with  statutory  rules  when  trying  cases 
before  the  Interstate  Commerce  Conmiission,  which  give  a  handicap 
to  the  carriers. 

Mr.  Mapes.  I  do  not  care  to  ask  anv  other  questions,  Mr. 
Chairman.  '  ^ 

I  would  like  to  join  the  chairman  in  the  sentiments  that  he  ex- 
pressed as  to  your  presentation  of  your  case. 

Mr.  Benton.  I  thank  you. 

Mr.  Mapes.  Your  statement  has  been  most  interesting  and  illumi- 
nating to  me. 

Mr.  Benton.  Thank  you  very  much. 

The  Chairman.  We  are  very  much  obliged  to  you.  Mr.  Benton. 

Mr.  BuRTNEss.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Yes;  Mr.  Burtness. 

Mr.  BuKTNESs.  Who  are,  in  fact,  the  owners  of  tlie  funds  now  in 
the  hands  of  the  Treasury,  hands  of  the  Government,  which  have 
been  collected  under  the  excess-profits  provisions  of  section  15a  ? 

Mr.  Benton.  My  offhand  judgment  about  that,  after  such  consid- 
eration as  I  have  given  it  incidentally,  is  that  the  Attorney  General 
of  the  United  States  is  right,  that  it  is  a  fund  held  by  the  commission 
in  trust  for  the  purposes  provided  by  the  act — that  it  is  not  a  Go>  - 
ernment-owned  fund. 


Mr.  Burtness.  So  that,  really,  the  equitable  interest  in  it  belongs 
to  the  beneficiary,  whoever  it  is  ? 

Mr.  Benton.  Who  are  the  people  of  the  United  States. 

Mr.  Burtness.  The  beneficiaries — well,  are  they  the  people  of  the 
United  States?  Are  they  the  general  public,  or  are  they  just  a  por- 
tion of  the  public? 

Mr.  Benton.  I  think  that  they  are  the  people  of  the  United  States, 
and  that  the  fund  exists  for  their  benefit  through  the  administration 
of  the  fund,  according  to  section  15a,  in  aid  of  the  transportation 
system. 

Mr.  Burtness.  Undoubtedly  the  theory  is  that  the  administration 
of  the  fund  should  be  in  the  public  interest.  I  concede  that,  of  course. 
But  as  to  whom  the  trust  is  to  be  used  for  to  bring  such  benefit,  just 
who  are  they?  Who  are  they,  in  your  opinion?  And  if  they  are 
anyone,  any  individual  carrier,  or  anything  or  anyone  specific,  that  is 
what  I  want  to  know.  What  is  bothering  me  is  the  real  fundamental 
right  that  Congress  has  now  to  come  in  and  say,  "  Well,  we  are  going- 
to  take  that  fund  and  give  it  back  to  the  carriers  from  which  it  was 
collected.'' 

Your  argument,  of  course,  appeals  to  me  very  much  in  so  far  as  the 
practical  situation  is  concerned,  but  I  confess  I  am  not  entirely  clear 
as  to  my  moral  or  equitable  right  to  vote  for  a  proposition 'which 
would  turn  over  a  fund,  wisely  or  unwisely  set  up,  on  the  theory  that 
it  was  to  benefit  a  certain  type  of  railroads,  possible,  but  in  the  general 
public  interest. 

I  am  not  just  clear  what  moral  or  legal  right,  or  equitable  right,  we 
have  to  direct  that  those  funds  be  paid  back  to  the  carriers  from  whom 
we  directly  collected  it. 

Mr.  Beni'on.  Mr.  Burtness,  I  would  not  attempt  to  argue  with  you 
on  a  question  of  law,  nor  can  I  direct  your  investigation  of  that  par- 
ticular question. 

I  will  say  that  doubt  never  occurred  to  me  that  Congress,  repre- 
senting the  people  of  the  United  States,  might  direct  that  this  fund, 
which  was  to  be  expended  for  the  general  public  interest,  but  which 
has  not  proved  to  be  useful,  might  be  returned  to  the  roads  which 
produced  it. 

Mr.  HuDDLESTON.  Mr.  Burtness,  may  I  read  you  an  extract  from 
the  opinion  of  the  court  in  the  Dayton-Goose  Creek  Railway  case, 
263  United  States,  page  484  ?  J  » 

Mr.  Burtness.  Yes;  Mr.  Huddleston. 

Mr.  Huddleston.  The  court  say: 

We  have  been  greatly  pressed  with  the  argument  that  the  cutting  down  of 
mcome  actually  received  by  the  carrier  for  its  service  to  a  so-called  fair  re- 
turn IS  a  plain  appropriation  of  its  property  without  any  compensation,  that 
the  income  it  receives  for  the  use  of  its  property  is  as  much  protected  by  the 
"Uh  amendment  as  the  property  itself. 

Then,  the  court  say : 

The  statute  declaw^s  the  carrier  to  be  only  a  trustee  for  the  excess  over  a 

[air  return  re<-eived  by  it    Though  in  its  possession,  the  excess  never  becomes 

ts  property,  and  it  accepts  custody  of  the  product  of  all  of  the  rates  with  this 

«  niorstaud  ng.     It  is  clear,  therefore,  that  the  carrier  never  has  such  a  title 

wfK     Z^*^''  ""^  ^^  ''''"*^'*''  ^^^  recapture  of  it  by  the  Government  a  taking 
Without  due  process.  ^ 
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The  court  further  say: 

The  excess  caused  by  the  discrepancy  between  the  standard  of  reasonable- 
ness for  the  shipper  and  that  for  the  carrier,  due  to  the  necessity  of  main- 
taining uniform  rates  to  be  charged  the  shippers,  may  properly  be  appro- 
priated by  the  Government  for  public  uses  because  the  appropriation  takes 
away  nothing  which  equitably  belongs  either  to  the  shipper  or  to  the  carrier. 

Mr.  BuBTNESS.  Yes;  I  can  follow  that  reasoning,  but  there  is  this 
further  proposition  in  it:  Congress  has  already  provided  this  fund, 
theoretically,  at  least,  for  the  benefit  of  some  specific  purposes.  Now, 
does  that  b»eneficiary,  by  the  provisions  of  section  15a  have  any  in- 
terest therein  so  that  we  should  at  least  hesitate  very  greatly  in 
depriving  them  of  that  which  we  have  once  established  ? 

Mr.  Benton.  Mr.  Burtness,  it  may  not  be  in  the  slightest  degree 
enlightening  in  solving  that  question,  but  I  suggest  a  consideration 
of  tnis  inquiry :  First,  directing  attention  to  the  tact  that  the  fund  is 
placed  in  the  hands  of  the  commission  under  the  law,  as  it  stands 
now,  to  be  loaned  or  to  be  used  in  equipment,  no  title  to  the  funds 
going  to  any  road,  but  being  used  to  benefit  the  transportation  system 
of  the  United  States. 

Assuming  it  to  be  a  trust  fund,  is  it  not  within  the  discretion  of 
Congress  to  say  that  this  trust  fund,  which  was  created  for  the 
benefit  of  the  transportation  system  of  the  United  States,  can  be 
best  used  by  remission  to  those  carriers  through  whose  service  it 
was  earned  for  the  benefit  of  those  lines  in  the  interest  of  the  people 
of  the  United  States  ? 

Mr.  Burtness.  Probably  so.  I  presume  it  reverts  eventually  to 
what  is  practicable,  but,  let  me  ask  you  this:  In  your  opinion,  have 
the  rates  tended  to  be  higher  since  the  enactment  of  the  transporta- 
tion act,  because  of  the  excess-profits  provisions,  because  of  the  re- 
capture clause? 

Mr.  Benton.  Mr.  Burtness,  I  think  in  ex  parte  74  in  1920,  the 
increases  were  probably  greater  than  they  would  have  been  had  the 
commission  not  been  under  what  was  then  interpreted  as  a  command 
of  Congress  to  provide  6  per  cent  upon  the  aggregate  value  of  all 
roads,  but  since  that  attempt  to  secure  the  return  broke  down,  and 
the  commission  found  that  it  could  not  carry  out  what  the  carriers 
claimed  was  the  command  of  Congress,  I  thmk  the  commission  has 
been  fixing  rates  on  a  just  and  reasonable  basis,  and  has  been  placinc 
an  interpretation  upon  section  15a  which  has  made  section  1  and 
its  standard  dominant,  which  requires  just  and  reasonable  rates. 

Mr.  Burtness.  I  appreciate  your  answer,  but  I  think  that  you 
have  misunderstood  my  question,  although  I  am  glad  that  you  made 
the  statement  that  you  did  with  reference  to  the  general  provisions 
of  section  15a;  but  my  question  was  limited  as  to  whether  or  not 
in  your  opinion  there  has  been  a  tendency  to  make  the  rates  higher 
because  of  the  recapture  provision,  aside  entirely  from  the  mandate 
providing  for  earnings  on  the  valuation  of  the  property. 

Mr.  Benton.  I  do  not  think  the  recapture  provision  has  had  the 
slightest  bearing  in  the  commission's  mind  upon  the  level  at  which 
it  would  fix  the  rates. 

Mr.  Burtness.  Of  course,  if  that  is  true,  the  shippers  would  have 
no  complaint  to  make  if  we  turned  the  money  back,  but  if  the 
shippers  had,  in  fact,  paid  for  it  and  the  carriers  had  made  more 
during  these  years  than  they  otherwise  would  have  made,  there 


might  be  a  serious  question  as  to  whom  this  money  should  be  re- 
turned to. 

On  your  conclusions,  I  do  not  think  that  there  would  be  any  such 
question. 

Mr.  Benton.  Personally,  you  are  asking  for  my  opinion? 

Mr.  Burtness.  Yes. 

Mr.  Benton.  In  the  last  analysis,  that  is  a  guess  I  do  not  know, 
but  this  would  be  my  guess,  that  the  commission,  up  until  the  Dayton- 
Goose  Creek  case  was  decided,  was  very  doubtful  about  the  con- 
stitutionality of  the  recapture  provisions  anyway,  and  that  at  no 
time  before  or  since  that  decision  have  the  recapture  provisions 
influenced  the  level  of  rates  at  all. 

Mr.  Burtness.  Just  one  question  with  reference  to  H.  R.  7117. 
You  have  raised  objection  to  the  use  of  one  of  these  clauses.  I  want 
to  ask  you  whether  everything  that  ought  to  be  in  the  bill  is  not 
found  in  clause  number  3. 

The  Chairman.  Will  you  read  that,  Mr.  Burtness,  so  that  we  can 
all  have  it  before  us^ 

Mr.  Benton.  That  is  the  one. 

The  Chairman.  Let  Mr.  Burtness  read  it,  and  then  we  will  have 
it  before  us,  and  can  understand  his  question  better. 

Mr.  Burtness.  So  that  that  clause  of  section  15a  of  H.  R.  7117 
would  read  substantially  as  follows : 

In  the  exercise  of  its  power  to  preseril)e  just  and  reasonable  rates,  the  com- 
mission shall  give  due  considerat.on,  among  other  things,  to  the  necessity,  in 
the  public  interest,  that  the  carriers  furnish  transportation  service  at  the 
lowest  rates  consistent  with  adequate  service  an<l  the  meeting  and  providing 
for  the  transportation  needs  of  the  public. 

Is  that  language  alone  broad  enough  to  cover  not  only  all  con- 
stitutional requirements  but  to  cover  also,  in  a  practical  way,  all 
of  the  needs  of  the  carriers  as  well  as  covering,  in  a  way  that  is  fair, 
the  needs  of  the  public  ? 

Mr.  MUiLiGAN.  I  think  that  probably  Mr.  Benton  covered  that  with 
an  amendment  that  I  understand  he  offered. 

Mr.  Burtness.  I  think  that  you  have  him  confused  with  Mr. 
Fulbright.     Mr.  Fulbright  offered  an  amendment. 

Mr.  MHX.IGAN.  Maybe  it  was. 

Mr.  Benton.  I  did  not  present  any  amendment.  I  did  say  we 
were  in  favor  of  H.  R.  7117  with  some  amendment. 

Mr.  Burtness.  Of  course,  you  object  to  one  of  these  clauses  very 
strenuously. 

Mr.  Benton.  Yes. 

Mr.  Burtness.  Now,  I  am  asking  whether  the  retention  simply  of 
clause  3  would  not  substantially  meet  your  views. 

Mr.  Benton.  It  would.  I  am  satisfied  that  that  would  meet  the 
views  which  I  have  been  presenting  here.  I  have  indicated  that. 
The  particular  objections  which  I  have  been  making  are  to  1  and  2, 
and  I  think  that  you  must  eliminate  1  and  2  to  meet  those  objections. 

Mr.  Burtness.  Do  you  think  that  there  is  anj^hing  not  covered  in 
clause  3  that  ought  to  be  covered  ? 

Mr.  Benton.  Mr.  Burtness,  my  opinion  is  that  it  is  not  necessary 
to  do  any  more  than  repeal  section  15a. 

Mr.  Burtness.  I  understand  that. 
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Mr.  Benton.  And  that  anything  that  you  put  in  place  of  section 
15a  would  be  for  the  purpose  of  reassuring  the  timid. 

Mr.  BuBTNEss.  That  is  all. 

The  Chairman.  Mr.  Shallenberger,  you  wanted  to  ask  some  ques- 
tions. 

Mr.  Shallenberger.  No  ;  he  has  covered  my  questions,  Mr.  Chair- 
man. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Benton. 

Mr.  Benton.  Thank  you,  Mr.  Chairman. 

FOREIGN  RAILWAY  RATES 

It  is  interesting  to  note  that  in  this  period  of  world-wide  depression,  when 
traffic  in  all  countries  has  diminished,  with  resultant  diminution  of  railway 
revenues,  in  not  one  of  the  principal  countries  of  Europe  have  those  who  are 
responsible  for  railway  management  appeared  to  consider  it  wise  to  attempt  to 
increase  railway  rates.  This  is  true  not  only  in  those  countries  where  railroads 
are  privately  owned  but  in  those  countries  where  they  are  publicly  owned,  and 
where  no  impediment  to  an  immediate  increase  in  rates  exists. 

Most  significant  of  all  is  the  attitude  of  the  English  railroads,  especially  hi 
view  of  the  peculiar  provisions  of  the  English  law,  which  expressly  command 
the  regulatory  tribunal  to  make  any  adjustment  necessary  to  produce  a  certain 
prescribed  return.  In  this  respect  the  Enjrlish  law  plainly  provides  what  the 
carriers  have  constantly  argued  section  15a  should  be  construed  as  providing. 
It  provides  a  mathematical  rule  for  determining  rates. 

Under  the  railways  act,  1921  (11  and  12  Geo.  5,  ch.  55),  the  railways  of  Great 
Britain  were  consolidated  into  four  systems.  The  act  provided  that  standard 
revenues  for  each  one  of  the  amalgamated  systems  should  be  establishe<l  by  the 
railway  rates  tribunal,  and  that  standard  charges  for  railway  service  should  be 
put  into  effect,  designed  to  produce  those  standard  revenues.  The  act  further 
provided  that  the  rates  tribunal  should  from  year  to  year  review  these  standard 
charges,  and  make  such  changes  therein  as  in  its  opinion  should  be  neces>ary  to 
make  the  revenues  earned  conform  to  the  standard  revenues  prescribed  under 

the  act 

The  sections  which  contain  these  provisions  are  of  particular  interest  because 
they  bear  internal  evidence  of  having  been  influenced  in  their  form  by  section 
15a,  enacted  in  this  country  as  a  part  of  transportation  act,  1920 — the  year  pro- 
ceeding the  passage  of  the  English  act.    We  quote  those  sections  In  part : 

"58.  (1)  The  charges  to  be  fixed  in  the  first  instance  for  each  amalgamated 
company  shall  be  such  as  will,  together  with  the  otlier  sources  of  revenue,  in  the 
opinion  of  the  rates  tribunal,  so  far  as  practicable  yield,  with  efficient  and  eco- 
nomical working  and  management,  an  annual  net  revenue  (hereinafter  referred 
to  as  the  standard  revenue)  equivalent  to  the  aggregate  net  revenues  in  the 
year  1913  of  the  constituent  companies  and  the  subsidiary  companies  absorbed 
by  the  amalgamated  company,  together  with —    ♦    ♦    ♦ 

"59.  (1)  The  rates  tribunal  shall  review  the  standard  charges  and  excep- 
tional charges  of  each  amalgamated  company  at  the  end  of  the  first  complete 
financial  year  after  the  appointed  day,  or,  if  the  appointed  day  is  the  first  day 
of  January  in  any  year,  at  the  end  of  that  year,  and,  unless  directions  are  given 
by  the  minister  to  the  contrary  in  manner  hereinafter  appearing,  at  the  end  of 
each  succeeding  year,  and  the  review  shall  be  made  on  the  experience  of  the 
operation  of  those  charges  for  the  period  during  which  the  standard  charjre^ 
have  been  in  operation,  or,  if  that  period  is  more  than  three  years,  then  on  the 
experience  of  the  operation  of  those  charges  during  the  preceding  three  years. 

•       *       4> 

**(4)  If  on  any  such  review  the  rates  tribunal  find  that  the  net  revenue  or 
the  average  annual  net  revenue  obtained  by  the  company  during  the  period  on 
the  experience  of  which  the  review  is  based  is  less  than  the  standard  revenue 
of  the  company,  with  such  allowance  (if  any)  as  appears  to  the  tribunal  neces- 
sary to  remunerate  adequately  any  additional  capital  which  may  have  been 
raised  or  provided  in  respect  of  expenditure  on  capital  account  incurred  since 
the  date  upon  which  the  standard  charj;es  were  fixed  in  the  first  instance,  and 
that  liie  deficiency  is  not  due  to  lack  of  efficiency  or  economy  in  the  manace- 


raent  the  tribunal  shall,  unless  in  their  opinion  owing  to  change  of  arcuna- 
stances  the  deficiency  is  not  likely  to  continue,  make  such  modificationa  in  all 
or  any  of  the  standard  charges  and  such  a  corresponding  general  modification 
of  the  exceptional  qharges  of  the  company  as  they  may  think  necessary  to  enable 
the  company  to  earn  the  standard  revenue  with  such  allowance  (if  any)  as 

aforesaid."  ,        ^  i.  t.i-  i,  /i  k« 

The  standard  revenues  for  the  four  amalgamated  systems  were  established  by 
tlie  rates  tribunal  and  standard  charges  were  settled,  designed  to  produce  such 
revenues,  which  came  into  effect  January  1,  1928. 

Acting  under  section  59,  these  standard  charges  were  reviewed  by  the  ratei 
tribunal  in  1029,  1930,  and  1931.  Tlie  jud},'ment  of  the  rates  tribunal  upon  the 
first  review  was  rendered  June  4,  1929.  Great  Britain  was  suffering  from  the 
present  depression,  which  had  not  then  reached  this  country.  The  tribunal 
found  that  the  standard  revenues  were  not  being  earned.    The  following  is 

quoted  from  the  judgment :  „  ^      „,  ^v> 

"  These  books  showed  deficiencies  amounting  to  £9,057,732,  as  compared  with  the 
aggregate  of  the  standard  revenues  fixed  by  us  for  the  four  companies.     *     ♦     * 

"  In  view  of  the  above  deficiencies  and  with  the  object  of  defining  the  main 
issues  before  our  public  sitting,  we  requested  the  companies  to  inform  us 
whether  they  proi)osed  to  apply  for  any  modifications  in  charges. 

"On  the  18th  of  April  they  were  able  to  inform  us  that  it  was  not  their 
intention  to  put  forward  any  proposals  for  a  general  increase  of  charges  at 
the  present  time,  and  that  in  coming  to  that  decision  the  companies  had  had 
regard  to  various  factors  in  the  economic  ix)sition  of  the  country,  and  were 
doubtful  whether  a  general  increase  in  charges  at  the  present  time  would 
result  in  any  material  improvement  in  their  financial  position.     *     ♦     * 

"  This  declaration  of  the  railway  companies,  by  removing  the  public  appre- 
hension that  a  general  increase  might  be  sought,  removed  with  it  from  the 
majority  of  traders  a  desire  to  be  heard  at  the  public  sitting  otherwise  than 
so  far  as  necessary  in  support  of  the  raUways'  contention.  It  was  true  that 
under  section  59  tlie  duty  still  remained  with  the  tribunal  of  holding  the 
review  and  in  events  therein  mentioned  of  making  such  modifications,  either 
upwards  or  downwards,  as  were  necessary  to  enable  the  comi>anies  to  earn 
the  standard  revenues.  At  the  same  time  it  seems  to  have  been  felt  that,  if 
the  attitude  of  the  railways  was  indorsed,  as  it  naturaUy  would  be,  by  the 
traders  as  a  whole,  the  risk  of  an  increase  would  be  negligible.     *     *     * 

"  Having  taken  into  consideration  the  evidence  laid  before  us,  and  having 
considered  all  relevant  statements  and  documents  and  made  the  review  pre- 
scribed by  the  act,  we  find :    »    ♦    •  ,    ,     ^    ^  , 

"  3.  That  the  above  deficiencies  were  not  due  to  lack  of  efficiency  or  economy 

in  the  management.  .  .  ,  .      i. 

"  4.  That  deficiencies  not  necessarily  as  large  but  substantial  in  character  are 

likely  to  continue.  ,.,.».  ^  ^,,  ^       ^ 

"5  That,  nothing  appearing  upon  our  review  which  established  tliat  under 
present  conditions  any  modification  or  modifications  would  enable  the  com- 
panies to  earn  their  respective  standard  revenues,  no  such  modifications  are 

necessary,  and  we  make  none."  ,      ^    ,         ^    .rvo^      mi 

The  judgment  upon  the  second  review  was  rendered  June  5,  liWO.  ihe 
tribunal  found  aggregate  deficiencies  in  revenues  of  5,376,425  pounds.  The 
following  is  quoted  from  the  judgment :  ^.  .      ^  .     .»  i  ,       i 

"We  find  that  deficiencies  not  necessarily  as  large  but  substantial  in  char- 
acter are  likely  to  continue.  ,  .     ,     ^x.  ^  ' 

"As  the  result  of  the  foregoing  findings  it  becomes  our  duty  in  the  words 
of  section  59  (4)  to  make  such  modifications  in  all  or  any  of  the  standard 
charges  and  such  a  corresponding  general  modification  of  the  exceptional 
charges  of  the  company  as  we  may  think  necessary  to  enable  the  company  to 
earn  the  standard  revenue.    •     *     ♦  ^  ^  ^,         ,        ,^^  ^ 

"  We  should  have  welcomed  evidence  from  all  quarters,  but  the  only  evidence 
which  in  fact  we  received  upon  this  matter  of  modifying  charges  to  enable  the 
companies  to  earn  their  standard  revenue  was  on  behalf  of  the  companies 

through  Mr.  Wood :  .  ,  ^  ^     ,  ^  x    ^.i. 

"  '(a)  That  after  a  full  consideration  of  the  position  and  having  regard  to  the 
industrial  and  economic  conditions  of  the  country,  they  are  doubtful  whether  a 
general  increase  of  charges  at  the  present  time  would  result  In  any  material 
improvement  in  their  financial  position. 
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(6)  That  an  increase  of  passenger  fares  would  not  result  In  an  Increase  of 
net  revenue.  That  their  present  policy  is  to  meet  road  competition  by  offering 
better  and  cheaper  facilities  for  passengers.  That  this  policy  has  had  the  effect 
of  Increasing  the  receipts  beyond  what  would  otherwise  have  been  obtained  and 
should  be  continued.  That  an  increase  of  5  per  cent  in  passenger  fares  would 
discourage  traffic  and  reduce  the  net  revenue.  That  the  i>osition  of  the  freight- 
ers would  not  be  better,  because  an  increase  of  passenger  fares  would  reduce  the 
°^!i  f^^^°"®  ^^  ^^®  companies  and  cause  a  larger  deficiency. 

"  *(o)  That  with  regard  to  merchandise  rates  where  any  alternative  means  of 
transport  exist  it  Is  not  possible  at  the  present  moment  to  touch  these  rates 
and  that  with  regard  to  merchandise  (such  as  coal,  iron,  and  steel)  which  Is 
tied  to  the  railway  an  increase  of  rates  would  be  apt  to  deter  the  possibility  of 
a  revival  m  those  trades,  which  have  been  hit  heavily.' " 

The  tribunal  accordingly  found  no  modification  in  the  standard  charges  to  be 
"necessary."  *^ 

Tlie  third  review  showed  a  worse  situation  than  the  first.  The  judgment  was 
rendered  May  27, 1931.  The  deficit  found  by  the  tribunal  was  13,124,000  pounds 
The  following  is  quoted  from  the  Judgment: 

**The  situation  placed  before  us  was  that  the  wave  of  bad  trade  that  devel- 
oped in  the  last  three  quaters  of  1930,  and  which  assumed  dimensions  that  no 
one  anticipated  at  the  beginning  of  the  year,  involved  such  heavy  losses  in  gross 
receipts  that  it  was  quite  impossible  to  meet  them  by  any  reduction  in  expenses 
*1!T"5^  ,^^'^^??^'°^  possible  was  done  by  decreasing  train  mileage,  pariiculariy 
f^^ll^^^I"  "^i'^«S^'  «°<J  by  every  other  method  of  cutting  down  expenses.  But 
that  the  decreases  were  of  a  magnitude  which  it  was  quite  impossible  to  meet 
by  any  economies  that  could  be  effected."  ^^ 

The  position  taken  by  the  railway  companies  was  stated  in  a  letter  sent  out  in 
the  Judgment,  as  follows : 

#'l^*!5,ir^'®?°^  to  your  letter  of  the  30th  March,  and  reply  to  the  request 
of  the  tribunal  that  the  railway  companies  should  state  whether  they  desire  to 
Fr^*?*"*^  modifications  In  the  existing  standard  and  exceptional  charges  at 
the  forthcommg  review,  I  am  directed  by  my  committee  to  say  that,  as  none  of 
tbe  companies  has  attained  its  standard  revenue,  the  provisions  of  section  59  (4) 
of  the  railways  act,  1921.  would  appear  to  impose  up<m  the  tribunal  the  duty  of 
making  such  modifications  in  the  standard  and  exceptional  charges  as  they  may 
think  necessary  to  enable  the  standard  revenue  to  V  earned.  The  companlw 
TmI  55ii  K«r^  assistance  in  their  power  to  the  tribunal  in  the  discharge  of 
this  duty,  but  after  a  full  consideration  of  the  position  and  having  regard  to  the 
industrial  and  economic  conditions  of  the  country  they  are  still  doubtful  whether 
a  general  increase  of  charges  at  the  present  time  would  result  in  anv  material 
improvement  in  their  financial  position,  while  the  position  of  the  comSs' 
revenues  is  not  such  as  to  enable  them  to  propose  reductions  "^mpanies 

SJ^^%  companies  do  not.  therefore,  desire  to  lay  any  proposals  before  the 
t?a^Ti^'m.st^r)l'  modification  of  charges,  but  I  am  instructed  to  emphasi^ 
that  this  must  not  be  taken  to  preclude  them  from  bringing  forward  proposals 
forincreasing  charg^  when  in  their  view  circumstances  ju-siify  such  a  ciu^- 

The  tribunal  accordingly  again  reached  the  conclusion  that  no  modification  of 
charges  was  "  necessary,"  and  made  none.  "'oumcation  oi 

^^HS^l  ^^  ^-  '^'  BI-EDSOE,  CHAIEMAN  OF  THE  EXECUTIVE 
CaMMITTEE  AND  GENERAL  COUNSEL  OP  THE  ATCHISON 
TOPEKA  &  SANTA  FE  RAILWAY  CO.  Aitlii»UJ«, 

started ^^^^^*^^*  ^^^*  Bledsoe,  you  have  25  minutes.     You  can  get 

Mr  Bi^soE.  Thank  you.  I  do  not  think  that  I  can  finish  in  25 
minutes,  but  it  is  not  my  purpose  to  take  more  than  an  hour  at  the 

The  Chairman.  All  right,  Mr.  Bledsoe,  you  may  proceed.  The 
committee  will  be  m  order.  Very  valuable  time  is  being  taken  up 
now  unnecessarily.  ^  ^ 

Proceed,  Mr.  Bledsoe. 


Mr.  Bledsoe.  I  am  chairman  of  the  executive  committee  and  gen- 
eral counsel  of  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 

My  experience  in  connection  with  railroad  problems  began  at  least 
with  the  enactment  of  the  valuation  act  in  1913.  I  have  been  charged 
with  the  responsibility  for  our  company  in  connection  with  valuation 
matters,  since  the  enactment  of  that  act.  Prior  to  that  time  I  had 
had  something  to  do  with  valuations,  so  far  as  State  valuations  were 
involved. 

I  have  represented  our  company  in  all  matters  relating  to  the 
valuation  of  its  properties  by  the  Interstate  Commerce  Commission 
under  section  19a  of  the  valuation  act.  I  have  been  reasonably 
familiar  with  what  the  commission  has  done  in  respect  to  those 
matters. 

I  am  appearing  here  at  the  instance  of  the  Association  of  Railway 
Executives,  but  what  I  say  is  my  own  judgment  in  respect  to  all  of 
the  matters  with  which  I  will  deal.  It  may  not  always  be  in  accord 
with  what  the  association's  judgment  is  in  respect  to  some  of  the 
matters.    Where  it  is  not,  I  will  endeavor  to  indicate  that  fact. 

I  wish  in  the  beginning,  if  I  may,  to  suggest,  Mr.  Chairman,  that  I 
have  prepared  a  memorandum  which  is  more  to  talk  from  than  to 
follow  literally,  and  that  it  will  not  interfere  with  me  to  have  you 
interrupt  me  at  any  time  that  you  desire  to  ask  any  questions,  or 
for  any  member  of  the  committee  who  has  questions  that  they  may 
desire  to  ask.  I  am  here  in  an  endeavor  to  give  the  committee  such 
information  as,  from  my  viewpoint,  will  be  valuable,  and  I  want 
also  to  be  able  to  give  such  information  as  any  member  of  the  com- 
mittee thinks  will  l)e  of  service  in  dealing  with  the  problem. 

I  wish  to  express  my  appreciation  of  the  fairness  with  which 
Commissioner  Eastman  both  on  his  own  behalf  and  on  behalf  of  the 
Interstate  Commerce  Commission,  Mr.  Fulbright  on  behalf  of  the 
National  Industrial  Traffic  League,  and  Mr.  Benton  on  behalf  of 
the  State  railroad  commissions,  have  dealt  with  the  repeal  of  the  re- 
capture clause  of  section  15a,  and  the  several  propositions  which 
they  have  discussed  before  the  committee.  There  are  some  things 
they  have  said  with  which  I  do  not  agree,  but  I  do  agree  with  the 
recommendations  made  by  them  so  far  as  the  retroactive  repeal  of 
the  recapture  provisions  of  section  15a,  and  so  far  as  they  have 
objected  to  the  substitution  of  the  so-called  rate  base  found  in  House 
bill  7116  for  section  15a. 

In  my  judgment,  the  public  interest 

Mr.  Mapes.  May  I  ask  you  right  there,  are  you  expressing  the 
judgment  of  the  railway  executives,  or  your  own,  in  that  connection? 

Mr.  Bledsoe.  I  undei-stand  that  to  be  the  judgment  of  a  great  ma- 
jority, if  not  all,  of  the  railway  executives,  as  to  those  two  positions, 
to  be  the  judgment  of  the  great  majority,  if  not  all,  of  the  railway 
executives,  and  I  will  limit  my  discussion  to  those  two  questions. 

In  my  judgment,  the  public  interest  and  fairness  to  the  railroads 
require  the  unconditional  and  retroactive  repeal  of  the  recapture 
provisions  of  section  15a. 

I,  therefore,  concur  in  the  main  with  the  statements  submitted 
by  the  above-mentioned  gentlemen  in  support  of  the  retroactive  re- 
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peal  of  such  recapture  provisions.  Tlu^re  are  some  statements,  how- 
ever made  by  each  of  these  gentlemen  with  which  I  find  myself 
unable  to  agree,  but  this  does  not  prevent  my  heartily  concurring  in 
their  conclusions,  that  tliere  should  be  a  retroactive  repeal  of  the 
recapture  provisions  of  section  15a. 

*v.^^  u"'^^^^^^^*^^^  ^^^  ^^^^  enactment  of  the  recapture  provisions  wa^ 
that  the  commission  in  the  exercise  of  its  power  to  prescribe  just  and 
reasonable  rates  would  so  adjust  the  general  level  of  rates  that  the 
carriers  as  a  whole,  or  by  groups,  under  honest,  efficient,  and  eco- 
nomical management  and  reasonable  maintenance  expenditures 
would  earn  an  aggregate  annual  net  railway  opeiating  income  equal 
to  a  fair  return  upon  the  aggregate  value  of  tlie  property  held  by 
the  carriers  and  used  by  them  in  the  service  oi  transport'ation.  It 
was  assumed  that  the  commission  would  prescribe  rates  under  which 
the  carriers  for  the  country  as  a  whole,  or  by  groups,  would  earn  the 
lair  return  fixed  in  the  act  in  the  first  instance,  and  later  by  the  com- 
mission, upon  the  value  of  their  proi>erties  employed  in  the  trans- 
portation service,  and  that  as  a  result  of  making  rates  which  would 
yield  a  fair  return  by  grotips  a  number  of  the  carriers  would  receive 
a  return  in  excess  of  6  per  cent  per  annum  upon  the  value  of  their 
properties  employed  in  the  transportation  .service. 

The  commission  has  not  since  the  enactment  of  the  recapture  pro- 
vision prescribed  rates  which  have  permitted  the  carriers  as  a  whole 
to  earn  m  any  year  the  fair  return  fixed  either  bv  the  statute  or 
by  the  commission.  The  following  tables  show  th'e  rate  of  return 
earned  by  the  carriers  as  a  whole  upon  the  value  found  by  the  com- 
mission of  the  properties  of  the  carriers  as  a  whole  in  ex  parte  74 
plus  net  expenditures  for  additional  properties  since  the  date  of 
said  decision,  and  the  amount  in  each  year  from  1921  to  1931  in- 
clusive, by  which  the  carriers  have  failed  to  earn  53^  per  cent  upon 
such  value  of  their  properties.  ^ 

Without  going  through  that  statement  in  detail,  it  will  be  ob- 
served that  for  the  year  1921  the  rate  of  return  was  3.13  per  cent: 
for  the  year  1922,  3.92  per  cent;  for  the  year  1923,  4.76  per  cent 
for  the  year  1924  4.63  per  cent;  for  the  year  1925,  5.19  per  cent;  fo^ 
the  year  1^6;  5.4o  per  cent;  for  the  year  1927,  4.67  per  cent;  for  the 
Toon  Q^5'  ""'^  ^^l  cent;  for  the  year  1929,  5.22  per  cent;  for  the  year 
1930,  3  54  per  cent^;  and  for  the  year  1931,  for  part  of  which  we  have 
estimates,  it  is  2.17  per  cent. 

The  amount  by  which  the  carriers  failed  to  cam  53/  per  cent 
IS  shown  on  the  second  chart,  the  second  part  of  that  table,  and  with- 
out dealing  with  the  years,  for  the  years  1921  to  1931,  inclusive, 
the  carriers  failed  by.  $3,455,465,960  to  earn  63^  j^er  cent  upon  a 
value  found  by  the  Interstate  Commerce  Commission,  in  ex  parte  74, 
plus  net  additions  and  betterments  made  to  the  properties  since  that 
time,  and  I  would  like  to  have  this  statement,  which  constitutes 
page  3  of  the  mimeographed  statement  appear  in  the  reporter's 
notes  m  full,  so  that  I  will  not  have  to  read  it.  puiier. 

The  Chairman.  All  right,  it  may  go  in  the  record 

(Ihe  statement  above  referred  to  is  as  follows:) 


Rote  of  return  on  property,  based  on  pndings  of  Interstate  Commerce  CommU- 
misftion  in  Ex  Pa/rte  74,  plus  net  additions  and  betterments — Class  I  steam 
roads  in  the  United  States 


Investment    in    road    and 
equipment 

Ex  Parte  74 
findings,  plus 
net  additions 

and  better- 
ments 

Net  railway  operating 
income 

• 

Calendar  year 

Amount 

Increase  over 
prior  period 

Amount 

Rate  of 
return 

1 

3 

3 

4 

5» 

1919 - 

$19,460,616,145 
20,338,443,697 
20.618,700.426 
21, 439, 549.  f>61 
22,175.572,273 
22,  740,  283,  H46 
Z'>.  Ill,  372.  345 
24,012,691.241 
24,  480,  757,  787 
25.062,399.116 
25.664,656.010 

$877,  927,552 
280.  256,  729 
820.  849,  235 
736.022.612 
.564,711,573 
671,08^.499 
601,318,896 
468, 066,  546 
581,641,329 
602,  256,  894 

$18, 362, 616,  190 
19,  240.  543,  742 
19,  520,  800,  471 
20,341,649.706 
21, 077, 672,  318 
21,642,3H:i,891 

22,  313,  472. 390 
22,914,791.286 

23,  382,  S67, 832 
23. 964.  499.  161 
24. 566.  756. 055 

Per  cent 

1921-- - 

.$602, 606, 042 

766. 078.  935 

96S  9S3,  741 

975,  %o.  652 

l.!2:i,3fl7.447 

1,215,0.53.258 

1,069.695.657 

1.173,427,104 

1,251,697.927 

868.  K78.  792 

2  532.  000,  000 

3.13 

1922.- 

3.92 

1923 

lOM 

1926 - 

1926 -.   .   - 

1927 

4.76 
4.63 
5.19 
5.45 
4.67 

1928 .... 

1929 -. 

1930 

1931 - 

5.02 

5.22 

3.54 

2  2. 17 

>  Equals  4  divided  by  3. 

2  Partially  estimated  to  include  returns  for  month  of  December.  1931. 


Shortage  of  earnings  under  5%  per  cent  on  property  hased  on  findinys  of  Inter- 
state Commerce  Commission  in  Ex  Parte  7//,  plus  net  additions  and  better- 
ments— Class  I  steam  roads  in  the  United  States 


• 

Ex  parte  74  findings,  plus  net 
additions  and  betterments 

Net  railway  operating 
income 

Calendar  year 

Amount 

5fi  per  cent 

1 

1 

Actual 

1 

Shortage 

under  5M 

percent 

1921 

1922 

$19, 240, 543,  742 
19,520,800,471 
20,341,649,706 
21,077,672,318 
21, 642, 383, 891 
22,313,472,390 
22,914,791,286 
23, 382, 857, 832 
23,964,499,161 
24,666,756,055 

$1,106,331,265 
1,122,446,027 
1,169,644,868 
1,211,966,158 
1,244,437,074 
1,  283, 024, 662 
1,317,600,499 
1,344,514,324 
1, 377, 958, 702 
1.412,588,473 

$602, 606, 042 

766,  078,  935 

968,983,741 

975,  905,  652 

1, 123,  307.  447 

1, 215, 053,  258 

1,069,695,657 

1,173,427,104 

1, 251, 697, 927 

868,  878, 792 

»  532, 000, 000 

$503,  725,  223 
356,  367,  092 

1923 

200,661,117 

1924 

236, 060,  506 

1926 

121, 129, 627 

1928 

67,971,404 

1927 

247,904,842 

1928 - 

171,087,220 

1929 

126, 260,  775 

1930 

543,  709, 681 

1981 

880,588,473 

Total.  Uirears. 

3, 4.55,  46.5, 960 

'  Partially  estimated  to  include  returns  for  month  of  December,  1931. 

'  Note. — Investment  data  for  1931  is  not  yet  available.    The  rate  of  return  and  shortage  under  5?4  per 
cent  is  computed  on  the  base  shown  for  prior  year. 

The  Chairman.  Mr.  Bledsoe,  before  you  leave  that,  I  understood 
you  to  make  the  statement  there  that  during  these  years,  the  car- 
riers failed  by  something  like  $3,000,000,000,  to  earn  5%  per  cent. 

Mr.  Bledsoe.  Yes,  sir ;  failed  by  more  than  that  amount  to  receive 
what  the  Interstate  Commerce  Commission  said  was  a  fair  return. 

The  Chairman.  Do  you  think  it  was  general  business  conditions, 
or  more  the  rates  granted  by  the  Intei-state  Commerce  Commission 
that  brought  about  this  deficit? 

Mr.  Bledsoe.  Mr.  Chairman,  in  some  years  it  was  business  con- 
ditions, and  in  other  vears  it  was  business  conditions  and  in  addition 
and  in  other  years,  as  indicated,  it  was  rates. 
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The  Chairman.  What  about,  Mr.  Bledsoe,  the  well-circuiiistanced, 
the  well-located,  and  the  well-financed  roads  during  that  time  ?  Did 
they  do  pretty  well,  taking  the  thing  out  of  the  mass? 

Mr.  Blepsoe.  During  the  most  of  the  years  they  did  fairly  well. 
Of  coui-se,  it  is  hard  to  answer  that  question.  I  have  gi'ouped  the 
roads  so  as  to  be  able  to  state  only  with  reference  to  the  results  as  a 
whole. 

The  Chairman.  No. 

Mr.  Bledsoe.  But  I  have  an  analysis  that  I  have  had  made,  n 
statement  of  our  own  road,  which  I  think  is  generally  considered 
a  fairly  prosperous  property,  at  least,  has  been  until  i-ecently.  We 
would  not  claim  to  be  in  that  class  now.  That  shows  the  effect, 
year  by  year,  upon  it  as  to  whether  it  was  earning  a  fair  return  upon 
its  investment  in  road  and  equipment,  which  is  not  very  far  different 
from  what  the  valuation  of  the  property  would  be,  I  think,  for 
recapture  purposes.     In  our  judgment  it  is  somewhat  less. 

The  Chairman.  But  you  were  never  in  favor  of  this  section? 

Mr.  Bledsoe.  No.  I  do  not  believe  that  I  appeared  before  this 
committee,  but  I  did  appear  before  the  committee  of  the  Senate  in 
1924  and  stated  that,  in  my  judgment,  the  act  contemplated  the  com- 
mission should  make  reasonable  rates,  in  the  exercise  of  its  judg- 
ment, which  would  yield  a  fair  return.  In  other  words,  section  15a 
has  never  required  the  making  of  unreasonable  rates  in  order  to 
afford  the  carrier's  a  fair  return. 

That  is  not  the  general  opinion  of  all  railway  counsel.  There 
has  been  a  considerable  difference  of  opinion  in  respect  to  that,  but 
that  has  been  my  position  in  respect  to  the  matter,  and  I  have  never 
departed  from  it. 

The  Chairman.  I  think  that  has  been  the  interpretation  of  wliat 
should  have  been  the  law  by  those  of  us  who  were  here  at  the  time 
and  had  something  to  do  with  it. 

Mr.  Bledsoe.  I  think,  Mr.  Chairman,  the  matter  of  the  effect  of 
section  15a,  shortly  after  the  enactment  of  the  law,  became  a  political 
question,  unfortunately,  and  through  the  Central  West  there  were 
constant  charges  that  Congress  had  enacted  a  law  guaranteeing  the 
carriers  6  per  cent  return  upon  their  property,  regardless  of  what 
happened  to  the  rate  payers,  and  a  sentiment  grew  up  that  was  very 
antagonistic  to  the  act,  based  on  those  opinions  and  charges,  which 
were  made  in  political  campaigns  and  were  not  judicial  interpreta- 
tions of  the  language  used  in  the  bill. 

The  assumptions,  therefore,  upon  which  the  enactment  of  the 
act  was  justified,  have  never  been  realized  and  have  ceased  to  be 
even  assumptions. 

The  result  of  the  operation  of  the  recapture  clause  of  section  ir)a 
has  been  that  some  roads  have,  in  a  few  years,  when  a  large  volume 
of  traffic  moved,  earned  in  excess  of  six  per  cent  upon  the  value  of 
their  properties  employed  in  the  transportation  service,  although 
it  is  doubtful  if  any  carrier  has  earned  a  fair  return  upon  the  value 
of  its  property  employed  in  the  transportation  service  for  the  entire 
period  during  which  the  recapture  provisions  have  been  in  effect. 
The  carriers,  as  a  whole,  have  tailed  by  perhaps  more  than  three  bil- 
lion dollars  to  earn  the  fair  return  prescribed  by  the  act  and  by  the 
commission,  if  the  entire  period  be  considered. 


The  fairness  and  justice  of  the  operation  of  the  recapture  provi- 
sions can  not  be  tested  without  including  the  entire  period  during 
which  such  provisions  have  been  in  effect;  to  wit,  from  the  period 
beginning  March  1  or  September  1,  1920,  as  the  case  may  be,  and 
ending  December  31,  1931. 

The  roads  which  accepted  the  guaranty  for  the  six  months  fol- 
lowing the  Federal  control,  had  their  recapture  liability  deter- 
mined from  September  1.  Those  that  did  not  is  determined  from 
March  1,  and  it  is  for  that  reason  that  I  am  making  a  distinction 
between  the  two  periods. 

If  a  carrier  has  failed  to  earn  a  fair  return  on  the  value  of  its 
property  employed  in  the  transportation  service  for  this  period,  it 
is  manirestly  unfair  to  further  increase  its  deficit  below  a  fair  return 
by  requiring  the  payment  by  it  of  one-half  of  its  excess  income 
in  some  particular  year  in  which  it  may  have  earned  something  in 
excess  of  a  fair  return. 

On  May  3,  1927,  the  commission  valued  the  properties  of  the 
Atchison,  Topeka  &  Sante  Fe  Railway  System  Lines,  under  section 
19a  of  the  valuation  act  as  of  June  30,  1916,  at  1914  prices.  I  should 
add  there,  however,  the  land  was  valued  at  1916  prices,  the  date  of 
valuation.  The  commission  has  indicated  that  of  the  years  1920  to 
1931,  inclusive,  there  is  sufficient  reason  to  believe  that  the  Atchison 
system  lines  received  excess  income  in  the  years  1920,  1926,  and  1929 
to  justify  the  valuing  of  those  properties  for  such  years,  in  order 
to  determine  whether  they  earned  excess  incomes. 

In  the  absence  of  valuation  of  such  properties  for  the  years  in- 
volved, I  have  had  a  computation  made  of  the  net  railway-operating 
income  of  the  Atchison  system  lines  and  a  statement  of  their  invest- 
ment in  road  and  equipment,  as  policed  by  the  Interstate  Commerce 
Commission  for  the  last  four  months  of  1920  and  for  the  years  1921 
to  1931,  inclusive. 

For  the  11  years  and  4  months,  this  computation  discloses  that 
in  only  2  years  of  such  period  did  the  Atchison  system  lines  have 
excess  income,  and  that  in  those  two  years  the  aggregate  of  such 
excess  income  was  $6,364,295;  and  that  for  the  entire  period  of 
11  years  and  4  months,  the  Atchison  system  lines  failed  by  $127,- 
191,741  to  earn  6  per  cent  upon  the  investment  in  their  road  and 
equipment.  If  the  Atchison  system  lines  were  required  to  pay  one- 
half  of  such  excess  for  the  two  years  in  which  it  had  excess  earnings, 
the  amount  by  which  they  will  have  failed  to  earn  a  fair  return  for 
the  entire  period  will  be  increased  to  $130,374,204. 

Commissioner  Eastman  stated  that  computing  excess  income  on 
an  annual  basis  was  very  unfair  to  the  carriers  and  indicated  that 
not  less  than  a  3-year  period  should  be  used.  As  a  majbter  of  fact, 
fat  and  lean  years  for  the  railroads  run  somewhat  in  cycles  and  a 
3-year  period  would  not  sufficiently  eliminate  the  injustice  effected 
by  the  use  of  the  1-year  period.  If  section  15a  is  not  repealed 
retroactively,  then  the  entire  11  years  and  4  months  period  should  be 
averaged  for  the  purpose  of  ascertaining  excess  income. 

The  expenses  incurred  by  the  Atchison  system  lines  in  connection 
with  the  valuation  of  their  properties  for  the  years  1921  to  1931, 
inclusive,  the  major  portion  of  which  was  incurred  in  connection 
witih  proposed  recapture,  aggregajtes  $4,944,717.99.  Such  expenses 
apparently  reached  their  maximum  in  the  year  1929  when  the  Atchi- 


I 


I 


180 


RAILROAD  LEGISLATION 


RAILROAD  LE(iISLATION 


181 


son  system  lines  paid  out  for  valuation  expenses  $773,489.72.  For 
the  year  1980.  the  cost  was  $680,457.87,  and  for  1931,  approximately 
$500,000,  and  the  beginning  of  the  end  of  such  ex{)enses  is  not  yet 
in  sight,  unless  the  recapture  clauses  of  section  15a  are  retroactively 
repealed. 

I  am  not  blaming  the  commission  for  requiring  such  expenditures. 
The  necessity  therefor  is  imposed  by  section  15a  of  the  interstate 
commerce  act. 

And,  I  may  add  that  such  expense  is  incurred  very  largely  in 
niaking  inventories  of  the  ])roperties.  Now,  our  ])roperties  were 
inventoried,  every  tie,  every  rail,  every  yard  of  earth,  as  of  June  30, 
1916,  but  we  have  about  13,000  miles  of  railroad,  and  the  matter  of 
keeping  and  reporting  the  changes  in  that  property,  as  to  items 
retired,  new  items  installed,  the  cost  of  the  property  retired,  and 
the  cost  of  the  proi^ert}^  installed,  is  an  enormous  burden. 

And,  so  long  as  the  valuation  act  remains  as  it  is,  it  is  the  duty 
of  the  commission  to  require  us  to  do  that,  and  it  is  an  unnecessary 
burden  both  upon  the  railroads  and  the  shippei-s. 

Mr.  Shallenbergfu.  Do  you  charge  depreciation  in  addition  to 
the  other  items,  that  you  mentioned  there,  to  determine  the  value? 

Mr.  Bledsoe.  Do  jou  mean  in  computing  the  rates  of  return? 

Mr.  Shali.enberger.  To  determine  the  value  of  your  road,  for 
&nj  purpose. 

Mr.  Bledsoe.  We  have  never  charged  depreciation  upon  the  road- 
way and  structures.  We  have  since  1907  charged  depreciation  on 
equipment,  but  we  have  believed  that  the  better  way  to  handle  the 
matter  of  the  maintenance  of  roadway  was  by  making  the  repairs 
to  the  property  when  required. 

Mr.  Shallenberger.  Does  the  commission  require  depreciation 
charges  of  the  railroads? 

Mr.  Bledsoe.  The  commission 

Mr.  Shallenberger.  In  connection'  with  what  you  allowed? 

Mr.  Bledsoe.  The  commission's  order  is  optional  as  to  what  it 
requires  at  the  present  time,  but  I  think  it  has  interpreted  that  order 
so  as  to  require  all  railroads  to  charge  depreciation  on  equipment 
but  leaving  to  the  railroads  their  own  discretion  as  to  what  they 
will  do  in  respect  to  fixed  properties,  and  for  a  long  period  of 
time,  many  of  the  railroads  made  nominal  charges  on  account  of 
depreciation  for  equipment.  Our  custom  has  been  to  endeavor  to 
charge  depreciation  on  the  basis  of  the  life  of  the  property,  and 
when  the  commission  valued  our  properties,  the  difference  between 
the  amount  the  commission  attributed  to  depreciation  on  equipment 
and  the  amount  that  we  attributed  was  relatively  small,  and  that 
arose,  in  some  respects,  out  of  the  fact  that  we  did  not  begin  the 
practice  of  charging  depreciation  until  1907,  and  there  had  to  be 
an  adjustment  as  to  the  items  of  equipment  as  they  went  out  of 
service  that  had  not  been  fully  depreciated,  because  the  rule  had  not 
been  in  effect  during  the  entire  life  of  the  equipment. 

Mr.  Shallenberger.  Depreciation  has  not  been  considered  because 
of  lack  of  earnings  of  the  railroads  ? 

Mr.  Bledsoe.  No. 

Mr.  Shallenberger.  Then  you  did  not  attempt  to  consider  depi*e- 
ciation  in  accordance  with  the  earnings.  That  is  not  taken  into 
consideration? 


Mr.  Bli-:d80e.  No,  Mr.  Shallenberger. 

I  have  always  thought,  Mr.  Chairman,  that  as  the  commission 
deducts  dei)reciation  in  detennining  value  for  recapture  purposes, 
the  amount  which  they  deduct  ought  to  be  added  to  operating  ex- 
penses the  vear  in  which  the  deductitm  is  made.       .  ,    ,,      ^     ^     v 

For  instance,  those  of  us  who  are  connected  with  the  hanta  be 
take  some  pride  in  the  fact  that  our  property  is  well  maintained 
in  good  serviceable  condition.  In  fact,  we  have  sometimes  been 
criticized  for  maintaining  it  too  well.  But  the  shippers  never  criti- 
cize us,  because  they  want  service,  prompt  service,  and  want  to  know 
when  we  accept  a  load  that  we  are  going  to  deliver  it,  without  delay 
or  derailment,  or  anything  happening  to  it  on  the  way  to  market, 
and  that  it  is  going  to  arrive  on  time.  ,       ^  ,     ,  .         .    i  x 

Mr.  Shau^nber(!ER.  If  I  might  say,  what  I  had  in  mind  was,  i 
understand  that  where  you  have  improved  your  right  of  way  you 
have  added  to  vour  capital  investment.     Have  you  done  that  ( 

Mr.  BiJ-iDSOE.  The  maintenance  charges  are  charges  to  operating 

expenses.  . 

Mr.  Shallenberger.  Does  it  add  to  the  value  of  the  road  ? 

Mr.  Blkdsoe.  No.  But  if  we  raise  a  grade,  or  increase  the  thick- 
ness of  the  ballast,  or  widen  an  embankment,  the  cost  is  charged  to 
capital  and  not  to  maintenance.  The  commission  in  valuing  the 
Santa  Fe  properties  deducted  about  20  per  cent  from  the  cost  of  re- 
prtxluctidn  new,  and  we  thought  this  was  excessive.  That  is  one  of 
the  princii)al  controversies  we  have  with  the  commission.  So  far  as 
I  know  the  commission  did  not  add  to  operating  expenses  the  amount 
it  deducted  as  depreciation  in  finding  value. 

The  Chairman.  Mr.  Bledsoe,  we  will  have  to  ask  you  to  come  back 

in  the  morning.  ^ 

The  committee  will  stand  adjourned  until  10  o'clock  to-morrow 

morning. 

(Thereupon,  at  11.47  o'clock  a.  m.,  the  committee  took  a  recess 
until  10  o'clock  a.  m.  of  the  following  morning,  Friday.  January  29, 
1932.) 


I 


''k 


BAILEOAD  LEGISUTION 


FBIDAY,  JANUARY  29,  1932 

House  of  Representatives, 
Committee  ox  Interstate  and  Foreign  Commerce, 

WajiMngfon,  D.  C. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Raybuni  (chair- 
man) presiding. 
The  Chairman.  We  will  proceed,  gentleman.     Mr.  Bledsoe,  you 

may  continue. 

STATEMENT  OF  S.  T.  BLEDSOE-^ontinued 

Mr.  Bledsoe.  Mr.  Chairman,  on  yesterday  afternoon,  while  answer- 
ing some  questions,  I  overlooked  reading  the  second  paragraph  of 
my  memorandum  on  page  4.  I  have  made  a  slight  change  in  it,  in 
the  interest  of  accuracy,  and  it  will  read  as  changed : 

The  result  of  the  oi^eration  of  the  rei'apture  clauses  of  section  15a  has  been 
that  some  roads  have,  in  a  few  years,  when  a  large  volume  of  traffic  moved, 
earned  in  excess  of  6  i)er  cent  upon  the  value  of  their  properties  employed  in 
the  transi)ortation  service,  but  very  few  class  1  carriers  have  earned  a  fair 
return  upon  the  value  of  their  property  employed  in  the  transportation  service 
for  the  entire  period  during  which  the  recapture  provisions  have  been  in  effect. 
The  cjirriers  as  a  whole  have  failed  by  perhaps  more  than  $3,000,0l)C>.(HX)  to  earn 
the  fair  return  prescribed  by  the  act  and  by  the  commission,  if  the  entire  period 
be  considered. 

Going  back  to  page  3  and  the  tables  set  forth  on  that  page,  I  have 
had  some  additional  computations  made  in  order  to  make  the  results 
more  easily  understandable.  The  table  at  the  top  shows  the  rate  of 
return  for  each  year  and  I  have  had  that  rate  computed  so  as  to 
ascertain  the  average  for  the  entire  period,  which  is  4.33  per  cent. 

The  Chairman.  That  is  for  the  whole  time  ? 

Mr.  Bledsoe.  For  the  whole  time ;  yes,  sir. 

Mr.  Garber.  Do  you  mean  to  say  that  the  average  rate  through 
that  period  is  the  figure  you  have  just  given? 

Iklr.  Bledsoe.  Sir? 

Mr.  Garber.  Do  you  mean  to  say  that  4.33  per  cent  is  the  average 
rate  during  that  period? 

^Ir.  Bledsoe.  Yes,  sir.  That  is  the  weighted  average,  taking  the 
average  valuation  and  dividing  it  into  the  average  earnings  for  the 
period.  That  gives  rather  a  concise  showing  of  the  whole  situation, 
mstead  of  having  to  follow  it  through  the  various  years. 

The  Chairman.  A  value  arrived  at  how  ? 

Mr.  Bledsoe.  The  value  is  that  found  by  the  commission  in  ex 
parte  74,  which  was  an  application  for  increase  of  rates  following 
the  enactment  of  the  transportation  act  in  1920,  plus  the  net  addi- 
tions and  bettornients  made  to  the  property  since  that  date.     The 

183 


184 


BAILROAD  LEGISLATION 


RAILROAD  LEGISLATION 


185 


additions  and  betterments  means  deducting  retirements  and  adding 
betterments  or  extensions  or  new  constrncticm,  whicliever  it  may  be. 

1  he  Chairman.  That  is  the  difference  between  what  you  take  out 
and  what  you  put  in,  is  that  right  ? 

Mr.  Bledsoe.  Yes,  sir. 

^v.^}^^  Chairman.  Taking  all  that  is  put  in  and  counting  nothing 
that  IS  taken  out?  ^ 

Mr.  Bledsoe.  No.  That  is  adding  all  we  put  in  and  deducting  all 
that  is  taken  out.  ^ 

Mr.  HroDLESTox.  May  T  ask  whether  it  takes  depreciation  into 
account  ? 

Mr  Bledsoe.  It  does  not  take  into  account  depreciation  except 
m  so  far  as  the  commission  may  have  taken  depreciation  into  account 
in  finding  its  value  in  Ex  parte  74.  There  is  no  statement  as  to  the 
extent  to  which  the  commission  deducted  depret^ation  in  that  cas(^ 
IT  at  all. 

Mr  Mapes.  T  would  like  to  ask  vou  a  question,  and  perhaps  this 
would  be  as  good  a  place  as  any  otiiei  to  ask  it.  As  T  undei-stooil  the 
statement  of  Mr.  Benton,  it  was  to  the  effect  that  in  order  to  make 
this  recapture  clause  workable,  it  would  be  necessary  for  the  com- 
niission  to  make  a  new  valuation  of  the  roads  or  fix 'a  valuation  on 
them  every  year.     Is  that  your  understanding? 

Mr.  Bledsoe.  The  requirement  evidently  is  that  the  commission 
must  prepare  a  separate  valuation  for  each  carrier  for  everv  year 
where  there  is  sufficient  evidence  to  indicate  that  there  may  be'a'suin 
subject  to  recapture  as  to  that  particular  road  in  that  particular  year. 

Mr.  Mapes.  Is  there  enough  change  in  the  value  of  roads  horn 
year  to  year  to  make  that  a  very  big  task? 

Mr.  Bledsoe.  Well,  taking  my  road,  I  should  sav  that  the  net 
expenditures  for  additions  and  betterments  over  the  period  have 
averaged  probably  from  thirty  to  thirtv-five  million  dollars  per  year. 
That  is  an  offhand  statement.  You  can  look  at  tlie  table  at  the  top 
of  page  3  and  you  will  find  the  net  expenditures  made  by  the  rail- 
roads as  a  whole  for  each  year.  For  instance,  in  1921.  the 'additional 
expenditures  were  $877,9i27,55L^.  The  next  vear  it  was  relatively 
small,  $280,256,729,  but  it  would  i)robablv  average  about  $650,000.()0b 
a  year,  roughly  speaking. 

Mr.  Mapes.  Would  you  think  that  there  would  be  a  likelihood  of 
your  road,  for  example,  contesting  with  tiie  Interstate  Commercf 
Commission  the  valuation  fixed  by  the  commission  foi-  each  separate 
year  that  the  commission  claims*  you  are  subject  to  this  recapture 
provision  ? 

Mr.  Bledsoe.  If  the  commission  adheres  to  the  principles  that  it 
applied  in  the  valuation  of  our  propeities  as  of  {'MCk  I  do  not  see 
how  we  could  avoid  it. 

Mr.  Mapf^.  So  the  inference,  at  least,  in  Mr.  Benton's  .statement, 
that  the  commission  might  have  a  contest  with  each  road  subject  to 
the  recapture  provision  over  thf  valuation  for  each  vear.  in  voiir 
opinion,  is  correct  ? 

Mr.  Bledsoe.  That  I  would  say  was  a  reasonable  forecast  for  what 
probably  would  happen.  There  are  many  differences  of  opinion 
between  the  commission  and  the  railroads  as  to  what  are  proper 


elements  of  value  and  the  probative  effect  to  be  given  to  those  ele- 
ments.    A  little  later  along  I  am  going  to  discuss  that  question. 

Mr.  Mapes.  Even  though  you  contested  with  the  commission  for 
the  valuation  in  one  year  and  had  that  determined  by  the  court,  you 
still  think  you  would  be  likely  to  contest  with  the  comniission  on 
another  year  for  this  $35,000,000  additional  put  into  the  road,  as 
you  have  indicated  ? 

Mr.  Bledsoe.  The  problem  is  not  quite  as  simple  as  that,  Mr. 
Mapes.  The  commission  is  required  to  make  really  a  new  inventory 
of  our  property  for  each  year  and  a  new  valuation,  and  there  have 
been  wide  fluctuations  in  prices  as  between  the  years  in  which  we 
are  likely  to  be  called  upon  to  pay  something  on  account  of  recapture. 
The  commission,  in  my  judgment,  has  never  given  the  probative  effect 
which  the  law  and  the  Constitution  requires  it  to  give  to  present 
value,  the  cost  of  reproduction  new,  and  this  is  where  one  of  the 
principal  controversies  arises. 

I  want  to  say  in  fairness  to  the  commission  that  in  making  our 
original  valuation  they  invited  our  representatives  to  engage  in  a 
conference  with  their  representatives  for  the  purpose  of  trying  out 
what  they  called  the  conference  plan  of  valuation.  And  with  our 
large  mileage  and  so  many  items  that  conference  lasted  over  perhaps 
18  months  or  two  years.  At  the  end  of  that  time  our  representatives 
and  the  commission's  representatives — of  course,  the  commission  was 
not  bound ;  they  had  a  right  to  disregard  it  or  observe  it  or  not,  as 
they  saw  hi — arrived  at  an  agreement  of  the  fair  reproduction  cost 
of  about  85  or  90  per  cent  of  the  items  involved  in  the  entire  inven- 
tory, leaving  10  or  15  i>er  cent  that  were  subject  to  controversy. 

We  tried  our  case  involving  the  entire  valuation  of  our  "system 
properties  in  10  days.  I  am  making  that  statement  to  show  that  I 
have  no  desire  to  litigate  and  that  we  have  gone  just  as  far  as  we 
could  to  meet  every  requirement  of  the  commission  and  the  com- 
mission has  responded  so  far  as  the  matter  of  ascertaining  the  inven- 
tories is  concerned. 

Mr.  Mapes.  Even  though  the  commission  is  required  to  make  a  new 
inventory  every  year,  it  does  not  seem  to  me  there  would  be  any- 
thing new  to  put  into  the  inventory  except  the  additions  that  are 
made  during  that  year. 

Mr.  Bledsoe.  Well,  there  are  a  good  many  retirements,  and  what 
I  am  talking  about  is  the  net  expenditures  now. 

Mr.  Mapes.  Let  me  ask  you  further  this  question:  You  say  that 
the  commission  has  never  given  the  consideration  to  reconstruction 
value  which  you  think  it  ought  to  give.  After  the  court  has  laid 
down  more  definitel^r  what  consideration  it  ought  to  give  to  that 
feature,  would  you  still  think  that  the  roads  would  contest  with  the 
commission  every  year  the  reconstruction  value  of  their  plant  to 
keep  current  with  the  fluctuating  economic  conditions  and  the  com- 
modity prices? 

Mr.  Bledsoe.  Mr.  Mapes,  the  trouble  is  not  with  the  roads;  the 
trouble  is  with  the  commission  in  failing  to  follow  the  mandate  of 
the  Supreme  Court  on  those  questions. 

Mr.  Mapes.  Without  locating  the  trouble,  you  think  that  there 
would  be  a  dispute  every  year  between  the  commission  and  the  roads. 
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even  after  the  court  had  pretty  clearly  defined  what  consideration 
should  be  given  to  the  reconstruction  element  ? 

Mr.  Bledsoe.  Yes;  that  is  true,  unless  the  commission  changes  its 
attitude ;  because  the  Supreme  Couil  has,  in  McArdle  against  Indian- 
apolis Water  Works  Co.,  said  specifically  that  costs  incurred  years 
ago  and  at  different  levels  of  prices  have  little,  if  any,  probative  effect 
in  determining  present  value,  and  after  that  decision,  the  commission 
went  right  along  and  applied  the  1914  prices. 

Mr.  Mapes.  Do  you  think  the  courts  would  seriously  consider  these 
cases  of  the  roads  after  it  had  once  laid  down  pretty  clearly  what 
consideration  was  to  be  given  to  the  reconstruction  cost  of  the  road? 
Mr.  Bledsoe.  Mr.  Mapes,  of  course,  if  the  commission  should  fol- 
low what  the  court  says  in  regard  to  those  matters,  I  think  that 
would  end  the  litigation,  at  least  over  that  phase  of  the  matter. 
There  are  other  matters  involved,  but  the  valuation  in  the  O'Fallon 
case  was  made  after  the  decision  in  the  McArdle  case,  and  the  Mc- 
Ardle case  was  not  even  mentioned  in  the  O'Fallon  decision,  as  I 
recall  it. 

Now,  the  second  test  is  the  Kichmond,  Fredericksburg  &  Potomac 
case.  This  is  a  property  constructed  many  years  ago.  For  the  first 
time,  I  believe,  the  commission  finds  what  purports  to  be  original 
cost  for  a  large  property  constructed  many  years  ago,  which  is  an 
estimated  original  cost,  and  considers  both  reproduction  cost  less 
depreciation  and  original  cost  less  depreciation.  So  far  as  those  of 
us  who  analyzed  the  figures  can  tell  they  gave  about  60  per  cent 
effect  to  reproduction  cost  new  and  about  40  per  cent  for  original 
cost.  The  Supreme  Court  said  that  under  those  circumstances 
original  cost  is  practically  no  evidence  of  value. 

Mr.  Huddleston.  Mr.  Bledsoe,  I  am  wondering  how  it  would  be 
possible  for  a  court  to  state  just  what  weight  should  be  given  to  any 
factor ;  I  want  to  find  out  if  that  has  been  done. 

Mr.  Bledsoe.  I  think  it  has  been  done  in  a  number  of  cases.  I 
think,  perhaps,  Mr.  Huddleston,  that  the  trouble  arose  over  the 
statement  in  the  Smyth  v,  Ames  case,  that  the  valuing  authorities — 
it  was  the  State  in  that  particular  case,  the  State  of  Nebraska — 
should  give  consideration  to  the  original  cost,  to  the  expenditures 
for  additions  and  betterments,  and  to  the  present  cost  of  constructing 
the  property. 
Mr.  Huddleston.  To  the  value  of  the  securities? 
Mr.  Bledsoe.  To  the  value  of  the  securities  and   among  other 

things 

Mr.  Thom.  The  earning. 

Mr.  Bledsoe.  The  .earnings  under  the  proposed  rates,  of  course, 
which  would  apply  only  in  a  rate  case  and  would  not  apply  here. 

Mr.  Huddleston.  That  was  a  case  in  which  the  reasonableness  of  a 
rate  was  being  passed  upon? 
Mr.  Bledsoe.  Yes,  sir;  a  schedule  of  rates. 

Mr.  Huddleston.  Which  is  somewhat  different  from  a  mere  valu- 
ation case.  Assuming  that  the  value  is  a  certain  amount,  that  does 
not  necessarily  mean  the  rate  should  be  a  certain  rate,  because  the 
other  factors  mentioned  by  the  court  in  that  case  must  be  consid- 
ered. In  short,  if  everybody  agrees  that  the  value  is  such  and  such  a 
figure,  that  is  not  all  that  you  would  consider  in  passing  upon  the 
reasonableness  of  a  rate. 


Mr.  Bledsoe.  That  is  true. 

Mr.  Huddleston.  As  decided  by  that  case. 

Mr.  Bledsoe.  Yes. 

Mr.  Huddleston.  I  am  anxious  to  know  in  what  cases  the  court 
has  assumed  to  say  just  what  weight  should  be  given  to  any  par- 
ticular factor.  I  can  well  understand  how  the  court  would  say 
that  in  a  particular  case  it  is  obvious  that  the  commission  has  not 
given  due  weight  to  such  and  such  a  factor.  Nevertheless,  they  all 
are  factors,  and  how  are  you  going  to  say  that  20  per  cent  should  be 
given  to  this  and  50  per  cent  to  the  other  and  so  forth,  apportioned 
all  around  ?    I  wonder  if  the  court  has  ever  attempted  to  do  that? 

Mr.  Bledsoe.  The  court  analyzed,  as  I  recall  it,  in  the  Southwest- 
ern Bell  Telephone  case  (262  U.  S.  276)  the  original  cost  figures  and 
the  cost  of  reproduction  figures  and  determined  that  the  value  that 
was  found  did  not  give  adequate  effect  to  the  cost  of  reproduction 
new. 

This  i*esulted  in  a  reversal  rather  than  in  a  determination  of  the 
exact  sum  and  sent  the  case  back  to  the  State  commission  on  the 
ground  that  it  had  failed  to  give  proper  effect  to  cost  of  reproduc- 
tion new. 

The  valuation  act,  which  was  drawn  by  Senator  La  FoUette,  was 
designed  to  require  a  disclosure  on  the  face  of  the  valuation  itself  of 
the  factors  that  were  considered  and  the  probative  effect  given  to 
each  factor  in  order  that  the  public  as  well  as  the  railroads  might 
know  to  what  extent  cost  of  reproduction  was  given  effect  in  deter- 
mining value  and  to  what  extent  original  cost  was  given  effect.  The 
purpose  was  to  make  the  decision  so  that  it  might  be  reviewable  in 
the  courts  at  either  the  instance  of  the  public  or  the  railroads  or  the 
shippers  or  anybody  else  who  felt  prejudiced  by  it. 

Now,  in  the  early  days  the  commission  concluded  its  findings  with 
a  statement  that  it  had  given  proper  effect  to  all  of  the  elements  of 
value  to  be  considered  in  the  case;  did  so  apparently  on  the  recom- 
mendation of  Commissioner  Prouty,  who  said  that  thereby  an  im- 
munity might  be  given  to  the  valuations  and  they  could  not  be 
attacked  because  no  particular  probative  effect  had  been  attributed  to 
any  particular  class  of  evidence. 

But  the  Supreme  Court  in  its  analysis  in  the  recent  valuation 
cases  has  found  a  method  of  determining  by  results  whether  sufficient 
effect  has  been  given  to  cost  of  reproduction  new  or  to  any  other 
factor  for  that  matter.  The  act  says  the  commission  must  find,  first, 
the  origmal  cost ;  second,  the  cost  of  reproduction  new,  the  present 
value  of  lands,  and  then  must  find  as  to  each  of  the  other  elements  of 
value  or  elements  claimed  as  representing  value,  the  value  thereof 
It  any.  ' 

There  is  this  difference  between  a  recapture  case  and  a  rate  case. 
in  recapture  the  commission  is  dealing  with  a  past  vear,  and  valua- 
tion IS  as  of  a  fixed  date.  Trend  of  prices,  in  my  judgment,  cuts  no 
ngure.  It  is  the  prices  existing  as  of  valuation  date.  Now,  in  a 
rate  case  we  are  looking  to  the  future.  Kates  are  being  made  not  to 
D€  put  m  effect  to-day,  but  to-morrow,  and  perhaps  for  two  or 
tnree  years  thereafter.  The  commission  must  regard  the  trend  of 
Pnces,  in  a  case  of  that  kind,  in  order  to  forecast  as  nearlv  as  it 
can  what  the  value  of  the  property  will  be  during  the  period  in 
wnich  the  rates  may  reasonably  be  expected  to  be  kept  in  effect 
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The  Chairman.  Is  this  your  answer  to  Mr.  Huddleston's  ques- 
tion, Mr.  Bledsoe,  that  the  Supreme  Court  has  gone  to  the  extent 
of  returning  these  matters  on  the  ground  that  they  have  not  given 
sufficient  weight 

Mr.  Bledsoe.  Consideration. 

The  Chairman.  Or  consideration  to  certain  elements;  but  the 
question  I  thought  went  to  percentages? 

Mr.  Bledsoe.  The  court  has  never  said  that  a  certain  percentage 
of  effect  shall  be  given  to  one  thing  and  a  certain  percentage  to 
another. 

Mr.  Crosser.  What  do  you  think  would  satisfy  the  court,  then, 
in  respect  to  those  elements?  Suppose  you  were  the  commission  and 
you  were  trying  to  meet  these  numerous  requirements  of  the  Supreme 
Court.    What  would  you  do? 

Mr.  Bledsoe.  I  would  find  cost  of  i-eproduction  new  of  the  physical 
properties  other  than  land,  present  value  of  land,  and  that  the  com- 
mission does.  I  would,  if  it  was  reasonably  possible,  and  there  had 
been  no  change  in  price  levels,  find  the  original  cost  of  the  property. 
I  would  do  so  if  construction  was  of  approximately  the  date  as  of 
which  recapture  is  involved. 

I  would  give  to  the  cost  of  reproduction  new  less  depreciation,  if 
any,  plus  the  present  value  of  the  land,  controlling  effect  in  determin- 
ing the  value  of  the  physical  properties,  and  if  it  were  a  property  of 
long-established  earnings,  solidined,  and  seasoned,  capable  of  ren- 
dering perhaps  50  per  cent  more  service  than  the  property  new  would 
be  capable  of  rendering,  at  less  cost,  with  less  damage  to  shipments 
in  transit,  I  would  find  the  value  to  be  approximately  the  cost  of 
reproduction  new  plus  the  present  value  of  land. 

Mr.  Crosser.  If  it  is  a  new  system,  what  then  ? 

Mr.  Bledsoe.  If  it  is  a  new  system,  I  would  take  the  cost  of  that 
system.  That  is,  if  there  had  been  no  change  in  the  level  of  prices. 
The  reason  for  finding  cost  of  reproduction  new  does  not  arise  as 
long  as  the  same  general  level  of  prices  prevail  that  prevailed  as 
of  the  date  of  construction  of  the  property. 

Mr.  Crosser.  What  other  relative  values  would  you  give  in  the 
case  that  you  discussed  before  I  asked  the  last  question?  What 
values  would  you  give  to  the  other  factors? 

Mr.  Bledsoe.  I  would  give,  if  there  had  been  a  change  in  price 
levels,  so  far  as  phvsical  values  are  concerned,  100  per  cent  considera- 
tion to  the  cost  oi  reproduction  new  less  depreciation  of  the  prop- 
erties other  than  land  and  to  the  present  value  of  the  land.  As  to 
each  individual  case  I  would  have  to  determine  what  the  going  value 
was,  as  the  Supreme  Court  of  the  United  States  has  said  that  must 
be  included.  That  includes  the  established  business,  solidified  and 
seasoned  roadbed,  adjustment  to  water,  weather,  and  traffic.  I  would 
give  that  substantial  consideration. 

State  commissions  generally  prior  to  the  increase  in  prices  gave 
consideration  to  the  extent  of,  I  think  it  might  be  said,  from  6  to 
15  per  cent  to  those  elements  of  value.  I  would  find  a  standard  for 
that  largely  out  of  the  decisions  of  the  State  commissions  in  respect 
to  that. 

Mr.  Crosses.  So  far  as  valuation  is  concerned,  you  are  inclined 
to  believe,  are  you  not,  as  a  matter  of  legal  logic,  that  the  whole 


Question  is  simply  as  to  what  the  market  value  of  the  property  is  at 
tne  time  the  value  may  be ? 

Mr.  B1.ED8OE.  No ;  I  do  not  attach  any  particular  importance  to 
the  market  value  of  the  property,  because  1  do  not  know  any  means 
of  obtaining  the  market  value  of  the  property. 

Mr.  Crosser.  I  am  assuming,  of  course,  that  the  market  value  of 
the  property  can  be  ascertained. 

Mr.  Bledsoe.  I  have  tried  to  follow  the  Supreme  Court  of  the 
United  States  and  say  that  the  cost  of  reproduction  new  less  depreci- 
ation, plus  present  value  of  land — ^that  is  the  language  of  the  court — 
fairly  measures  the  physical  value  of  the  property  as  of  the  date  of 
valuation.  If  there  has  been  no  change  in  the  level  of  prices  since 
the  property  was  constructed,  the  original  cost  of  the  property  unde- 
preciated— the  language  "  undepreciated  "  is  not  used,  but  "  depreci- 
ation "  is  omitted  where  it  is  mcluded  in  the  cost  of  reproduction 
new — the  original  cost  of  the  property  itself  will  fairly  measure  the 
value  of  the  properties  for  rate  purposes. 

Mr.  Crosser.  When  you  are  buying  an  automobile,  it  would  not 
be  necessary  for  you  to  consider  all  those  different  factors,  would  it  ? 
Mr.  Bledsoe.  No,  sir. 

Mr.  Crosser.  You  could  with  reasonable  accuracy  determine  what 
the  value  of  it  might  be,  could  you  not? 
Mr.  Bledsoe.  Yes.    It  is  a  single  item  of  property. 
Mr.  Crosser.  In  other  words,  theoretically,  of  course,  you  could 
come  to  the  same  conclusion  in  regard  to  such  properties  as  we  are 
discussing ;  is  not  that  so  ? 

Mr.  Bledsoe.  Theoretically  you  could,  but  practically  you  could 
not. 

Mr.  Garber.  Mr.  Chairman,  may  I  ask  the  witness  a  question? 
The  present  fair  value  of  the  property,  and  not  the  market  value,  is 
the  Supreme  Court  rule  of  valuation  ? 

Mr.  Bledsoe.  The  present  fair  value  of  the  property  is  the  lan- 
guage used  by  the  Supreme  Court  in  perhaps  25  cases. 

Air.  Garber.  Requiring  certain  elements  of  value  to  be  taken  into 
consideration  in  the  determination  of  "the  present  fair  value." 
Mr.  Bledsoe.  Yes,  sir. 

Mr.  Garber.  In  the  first  instance,  the  commission  fixes  a  tentative 
value  on  the  property  ? 
Mr.  Bledsoe.  Yes,  sir. 

Mr.  Garber.  Serves  30-day  notice  and  if  no  protest  is  filed,  that 
valuation  becomes  final  ? 

Mr.  Bledsoe.  I  am  not  sure  about  the  time  of  notice,  but  other- 
wise you  are  correct,  Mr.  Garber. 

Mr.  Garber.  In  the  event  of  a  protest,  a  hearing  is  had,  and,  valua- 
tion is  finally  fixed  as  final  by  the  commission  after  hearing? 
Mr.  Bledsoe.  Yes,  sir. 

Mr.  Garber.  In  any  case  in  court  involving  the  valuation  of  prop- 
erty, if  any  additional  evidence  is  introduced  regarding  the  valua- 
tion of  the  property  the  court  refers  the  valuation  back  to  the  com- 
mission for  an  additional  hearing  or  a  reconsideration  in  which  they 
may  consider  the  additional  evidence  and  again  finally  determine 
the  valuation  of  the  property.    Is  not  that  correct  ? 
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Mr.  Bledsoe.  That  is  the  usual  rule ;  ves,  sir. 
Mr.  Garber.  Section  19a,  paragraph  t",  says : 

Upon  the  completion  of  the  valuation  herein  provided  for  the  commission 
shall  thereafter  in  like  manner  keep  itself  informed  of  all  extensions  and  im- 
provements or  other  changes  in  the  condition  and  value  of  the  property  of  all 
common  carriers,  and  shall  ascertain  the  value  thereof,  and  shall  from  time  to 
time  revise  and  correct  its  valuations,    *    *    ♦. 

This  paragraph  does  not  fix  any  specified  time  requiring  the  com- 
mission to  revalue  the  property,  but  I  infer  from  your  objections  to 
the  recapture  clause  that  in  itself  necessitates  an  annual  valuation  of 
the  property. 

Mr.  Bledsoe.  Valuations  for  recapture  are  made  under  section 
15a.  The  valuations  you  are  talking  about  are  the  regular  standard 
valuations  niade  under  19a.  The  commission  has  interpreted  the 
words  "  in  like  manner  "  in  section  19a  as  requiring  the  making  of 
an  inventory  for  each  valuation  and  this  has  required  additional 
time  and  expense.  The  commission  has,  in  fact,  so  far  as  19a  is 
concerned,  found  valuations  as  of  different  dates  for  different  rail- 
roads. 

It  has  announced  its  intention  to  find  a  new  value  for  all 
of  the  railroads  as  of  December  31,  1927.  Now,  19a  would  not 
involve  the  making  of  any  valuations  between  the  date  of  the  mak- 
ing of  the  original  valuations  and  December  31,  1927.  But  when 
the  commission  examines  the  accounts  of  a  given  railroad  in  any 
year,  if  examination  causes  it  to  think  that  there  may  be  some  funds 
subject  to  recapture  in  that  year,  then  it  proceeds  to  value  the  prop- 
erty under  15a.  If  it  has  made  a  valuation  under  19a,  that  valuation 
is  made  available  for  consideration  in  computing  the  value  for 
recapture. 

Mr.  Garber.  Of  course,  the  valuation  in  19a  are  always  considered 
in  fixing  the  valuation  under  15a,  are  they  not  ? 

Mr.  Bledsoe.  If  they  have  been  completed,  they  are,  but  there 
are  a  good  many  cases  in  which  they  have  not  been  completed  and 
most  of  the  recapture  valuations,  as  I  understand — although  I  am 
not  positive  about  that — ^have  been  made  under  15a  rather  than 
under  19a. 

Mr.  Garber.  Section  3  of  H.  R.  7117  amends  paragraphs  F  and  G 
so  as  to  require  the  commission  to  make  a  revaluation  only  when 
they  have  occasion  to  use  it. 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Garber.  And  as  I  understand,  you  say  that  would  save 
your  road  about  $500,000  per  vear  ? 

Mr.  Bledson.  Yes ;  unless  the  commission  should  think  that  they 
had  occasion  to  use  value  for  several  years  for  recapture  purposes. 

Mr.  Garber.  Well,  in  the  event  that  the  recapture  clause  was 
repealed 

Mr.  Bledsoe.  In  the  event  that  the  recapture  clause  was  repealed 
the  commission's  proposed  modification  of  paragraph  F  would, 
according  to  the  estimates  of  our  accounting  department,  reduce 
the  cost  to  our  company  to  comply — the  annual  cost  of  our  company 
to  comply  with  the  requirements  of  19a,  to  about  $50,000  a  year.  It 
certainly  would  greatly  reduce  the  cost. 

My  own  viewpoint  is  that  the  valuations  were  originally  required 
largely  on  the  assumption  that  there  was  watered  stock,  a  lar«re 
amount  of  watered  stock  or  watered  capitalization  of  the  railroads 


outstanding  in  the  hands  of  the  public,  and  the  purpose  was  pri- 
marily to  ascertain  whether  or  not  that  was  true.  The  valuation 
failed  to  establish  that  there  was  any  considerable  outstanding  stock 
in  excess  of  valuation. 

It  seems  to  me  that  it  would  be  sufficient,  if  the  commission  instead 
of  dealing  with  units  of  property,  it  now  requiring  us  to  report  every 
unit  of  property  retired  and  every  unit  of  property  installed,  would 
be  satisfied  with  a  statement  of  the  ledger  cost  of  property  retired 
and  actual  cost  of  property  installed.  That  would  be  a  relatively 
inexpensive  method  of  handling  the  situation,  and  if  it  were  not  for 
the  recapture  controversies,  I  doubt  if  there  would  in  your  time  or 
mine.  Judge,  arise  a  valuation  case  requiring  the  application  of  the 
constitutional  rule  of  valuation  which  is  undertaken  to  be  prescribed 
in  section  19a. 

Mr.  Garber.  What  case  did  you  cite  in  answer  to  Mr.  Huddleston's 
(luestion  whether  or  not  the  court  required  a  certain  definite  specified 
weight  to  be  given  to  any  element  of  value  in  the  property  i 

Mr.  Bledsoe.  May  I  read  the  decis'on?  There  is  just  one  page  of 
it.  I  shall  be  very  glad  to  give  you  the  citation.  It  is  McArdle  v. 
Indianapolis  Water  Co.  (272  U.  S.  400),  and  the  cases  therein  cited 
include  the  Standard  Oil  Co.  v.  Southern  Pacific  Co.  (268  U.  S.  146) ; 
Georgia  Railway  v.  the  Railroad  Commission  (262  U.  S.  625) ;  Blue 
field  Co.  V.  Public  Service  Commission,  supra  691. 

Mr.  Garber.  But  there  was  not  anv  such  holding  in  the  OFallon 
case,  a  later  case,  was  there?  The  O'Fallon  case  simply  held  that 
the  commission  had  not  taken  into  consideration  one  of  the  required 
elements  of  value  as  set  forth  in  section  19a;  that  is,  reproduction 
cost  new. 

Mr.  Bledsoe.  I  think  I  would  state  it  a  little  differently.  Judge, 
that  the  court  held — and  that  was  the  only  issue  in  the  O'Fallon 
case,  because  the  commission  practically  said  it  had  not  given  any 
consideration  to  the  cost  of  reproduction  new — that  the  valuation 
could  not  stand  because  probative  effect  had  not  been  given  to  the 
cost  of  reproduction  new. 

Mr.  Garber.  Yes. 

Mr.  Bledsoe.  And  it  reversed  the  commission's  action  and  canceled 
the  valuation.  It  did  not  send  it  back  for  further  inquiry.  Of  course, 
it  was  not  necessary  for  the  court  to  go  any  further  in  that  case.  As 
a  lawyer  you  know  that  the  court  limits  its  decisions  to  the  question 
involved,  and  there  was  only  one  valuation  question  involved  in  that 
case.  There  was  another  question  involved  that  I  am  going  to  refer 
to  a  little  later,  relating  to  the  handling  of  the  so-called  excess  income. 

Mr.  Thom.  When  you  say  in  reference  to  that  case,  you  mean  the 
O'Fallon  case? 

Mr.  Bledsoe.  Yes ;  in  the  O'Fallon  case. 

Mr.  Garber.  That  was  in  regard  to  interest,  6  per  cent  interest  ? 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Gakber.  And  the  court  held  that  it  could  not  be  legally  assessed 
against  the  road  because 

Mr.  Bledsoe.  There  had  been  no  ascertainment  of  the  amounts. 

Mr.  Garber.  Yes ;  no  ascertainment  of  the  valuations. 

Mr.  Bledsoe.  In  this  McArdle  case  (272  U.  S.  400)  the  court  said : 

It  is  well  established  that  values  of  utility  properties  fluctuate,  and  that 
«wners  must  bear  the  decline  and  are  entitled  to  the  increase.     The  decision 
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of  this  court  in  Smyth  v.  Ames  (IGO  U.  S.  406,  547)  declares  that  to  ascertain 
value  "  the  present  as  compared  with  the  original  cost  of  construction  "  are, 
amonj?  other  things,  matters  for  consideration.  But  this  does  not  mean  that  the 
original  cost  or  the  present  cost  or  some  figure  arbitrarily  chosen  between  these 
two  is  to  be  taken  as  the  measure.  The  weight  to  be  given  to  such  cost  figures 
and  other  items  or  classes  of  evidence  is  to  be  determined  in  the  light  of  the 
facts  of  the  case  in  hand.  By  far  the  greater  part  of  the  company's  land  and 
plant  was  acquire<l  and  constructed  long  before  the  war.  The  present  value 
of  the  land  is  much  greater  than  its  cost ;  and  the  present  cost  of  construction 
of  those  parts  of  the  plant  is  much  more  than  their  reasonable  original  cost. 
In  fact,  prices  and  values  have  so  changed  that  the  amount  paid  for  land  in 
the  early  years  of  the  enterprise  and  the  cost  of  plant  elements  constructed  prior 
to  the  great  rise  of  prices  due  to  the  war  do  not  constitute  any  real  indication 
of  their  value  at  the  present  time. 

Mr.  Garber.  There  is  nothing  complex  about  that,  as  I  see  it. 

Mr.  Bledsoe.  There  is  some  complexity  about  getting  the  commis- 
sion to  follow  it.  The  decision  cites  the  cases  to  which  I  have 
referred  and  continues : 

Undoubtedly,  the  reasonable  cost  of  a  system  of  waterworks — 


which  was  involved  in  this  particular  case — 

well-planned  and  efficient  for  the  public  service,  is  good  evidence  of  its  value  at 
the  time  of  construction.  And  such  actual  cost  will  continue  fairly  well  to 
measure  the  amount  to  be  attributed  to  the  physical  elements  of  the  property  so 
long  as  there  is  no  change  in  the  level  of  applicable  prices. 

There  you  have,  it  seems  to  me,  two  perfectly  clear  tests;  one  is 
original  cost,  not  original  cost  depreciated,  but  original  cost  as  long 
as  there  is  no  change  in  the  level  of  prices,  as  a  fair  measiire  of 
the  value  of  the  property.  When  there  is  a  substantial  change  in  the 
level  of  prices,  the  original  cost  ceases  to  have  any  probative  effect 
and  the  present  cost  less  depreciation  of  the  physical  properties  other 
than  land,  plus  the  present  value  of  land  is  the  measure  of  the  value 
of  the  physical  elements  of  the  property. 

I  agree  with  you  that  that  presents  an  easily  applied  rule.  But. 
following  that  decision,  the  commission  rendered  its  opinion  in  the 
O'Fallon  case  and  then  the  next  test  case  is  the  Richmond,  Fred- 
ericksburg &  Potomac.  Although  it  had  said  in  the  first  valuation 
case  that  original  cost  was  a  fact  to  be  found,  not  an  estimate,  and 
that  it  would  not  find  original  cost  except  as  to  very  small  elements 
on  the  basis  of  an  estimate,  so  far  as  I  know  it  never  applied  original 
cost  unless  the  line  had  been  recently  constructed  until  after  the 
Supreme  Court  reversed  the  O'Fallon  case  and  then  it  assumed  that 
the  Smyth  v.  Ames  case  required  it  to  find  and  consider  original  cost, 
as  a  factor  in  determining  the  value  of  a  property  that  was  con- 
structed many  years  before,  when  the  level  of  prices  was  substan- 
tially lower  than  in  the  recapture  year. 

That  is  the  situation  that  makes  it  look  as  though  there  must  be  a 
good  deal  more  litigation  before  the  commission  gets  around  to  giviiiiT 
proper  effect  to  decisions  of  the  Supreme  Court  of  the  United  States. 

On  yesterday  I  stated  that  the  amount  by  which  the  Atchison  sys- 
tem lines  had  failed  to  earn  a  fair  return  upon  its  investment  in  its 
property  for  the  entire  period,  or  earn  6  per  cent  was  $127,191,741 
and  that  if  it  paid  one-half  of  the  excess  computed  on  this  basis  it 
would  increase  this  we  felt  to  $130,374,204.  I  had  had  a  computa- 
tion made  upon  the  basis  of  the  investment  less  the  amount  in  tlie 


depreciation  reserve  and  that  was  put  on  a  copy  which  did  not 
happen  to  go  to  the  stenographer  who  cut  the  stencil,  and  I  want 
to  add  that  which  would  be  applicable  at  the  top  of  page  6  of  my 
statement,  as  follows : 

If  there  be  deducted  from  tlie  investment  account  of  the  Atchison  system 
lines  the  balance  In  the  depreciation  reserve,  there  would  be  three  years  in 
which  there  would  be  excess  income,  the  aggregate  of  which  wou'd  be  $20,521),- 
066;  but  for  the  entire  period  the  amount  by  which  there  would  be  a  failure 
to  earn  a  fair  return  would  be  $69,076,565. 

Mr.  Thom.  That  is  if  allowed  depreciation  ? 

Mr.  BiEDsoE.  Yes.  I  had  stated  when  I  stopped  to  answer  a  ques- 
tion propounded  to  me  that  the  average  rate  of  return  for  the  period 
shown  in  Table  3  for  the  value  of  the  property  as  found  by  the 
commission  in  Ex  Parte  74,  plus  net  additions  and  betterments,  was 
4.33  per  cent. 

Now,  in  addition  to  having  it  computed  for  the  country  as  a 
whole,  I  had  that  average  computed  for  the  several  groups  for  which 
rates  were  made  and  that  average  was  for  the  eastern  groups  which 
includes  the  Pocahontas  district,  4.58;  for  the  southern  group,  4.37 
per  cent ;  and  for  the  western  group,  4.05  per  cent. 

It  will  be  observed  in  table  2  that  the  amount  by  which  class  I 
carriers  failed  to  earn  6%  per  cent  for  the  years  1921  to  1931,  in- 
flusive,  was  $3,455,465,960.  No  part  of  the  earnings  are  subject  to 
recapture,  however,  unless  they  exceed  6  per  cent  per  annum  in  any 
particular  year.  The  amount,  therefore,  by  which  the  carriers 
failed  to  earn  the  maximum  income  which  they  were  entitled  to  earn 
without  being  subject  to  recapture  was  $4,064,296,418. 

The  next  part  of  my  statement  has  to  do  with  a  matter  that  has 
been  the  subject  of  discussion  here  and  covered  by  the  questions  that 
have  been  propounded  to  me,  but  in  order  to  make  my  story  con- 
secutive and  inasmuch  as  it  is  brief,  I  would  like  to  follow  it 
through. 

With  all  due  respect  to  the  commission — and  I  want  to  say  here 
that  nothing  I  have  said  here  is  intended  to  reflect  upon  the  com- 
aiission.  I  have  the  highest  regard  for  the  integrity  and  the  ability 
of  those  gentlemen,  and  I  know  that  there  are  no  harder  working 
officials  in  the  United  States  to-day.  It  is  a  difference  of  opinion  in 
which  I  think  I  am  right  and  they  are  wrong,  and  I  believe  the 
Supreme  Court  has  decided  the  matter  as  I  am  presenting  it  here. 
T  want  to  make  that  explanation  before  I  go  further  into  this  matter. 

I  am  of  the  opinion  that  in  determining  the  value  for  recapture 
pur])oses,  it  has  given  too  much  consideration  to  economic  theories 
and  dissenting  opinions  of  Justices  of  the  Supreme  Court  of  the 
United  States  and  too  little  consideration  to  the  opinions  of  the 
vourt  itself. 

The  opinions  of  the  Supreme  Court  seem  to  me  to  clearly  establish 
that  the  original  cost  of  a  well  planned  and  efficiently  operated  rail- 
load  is  evidence  of  its  value  at  the  time  of  construction,  and  will 
continue  to  fairly  well  measure  the  amount  to  be  attributed  to  the 
physical  elements  of  the  properties  so  long  as  there  is  no  substantial 
change  in  the  general  level  of  prices  of  labor  and  material  used  in 
railroad   construction.     That   when  there  has»  been   a  substantial 
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•change  in  the  level  of  such  prices,  original  cost  ceases  to  have  any 
probative  effect  as  to  present  value  and  that  in  such  case  the  present 
cost  of  constructing  the  proi^rty,  less  depreciation,  if  any,  plus  tlic 
present  vahie  of  land,  is  a  fair  measure  of  the  physical  elements  of 
the  property. 

This  language  is  really  a  paraphrase  of  the  language  of  the 
Supreme  Court  in  the  decision  which  I  read  a  moment  ago. 

That  where  there  has  been  a  substantial  change  in  the  level  of 
prices  there  is  no  more  reason  for  giving  probative  effect  to  original 
cost  in  determining  the  value  of  a  railroad  property  than  in  deter- 
mining the  value  of  property  not  employed  in  the  public  service. 

As  to  property  not  employed  in  the  public  service,  in  order  to  mako 
cost  evidence  of  value,  the  cost  must  have  been  incurred  at  approxi- 
mately the  date  as  of  which  the  value  is  to  be  ascertained,  or  there 
must  be  evidence  showing  that  there  has  been  no  substantial  change 
in  prices  or  values  since  the  original  cost  was  incurred. 

An  examination  of  the  opinion  of  the  commission  in  the  Rich- 
mond, Fredericksburg  &  Potomac  case,  referred  to  by  Commissioner 
Eastman  as  the  second  test  case,  indicates  that  the  commission  there 
purported  to  give  probative  effect  to  both  original  and  reproduction 
cost.  An  analysis  of  original  cost  and  the  cost  of  reprocluction  fig- 
ures and  of  the  value  found  by  the  commission  for  the  property  of 
the  Richmond,  Fredericksburg  &  Potomac,  would  indicate  that  about 
a  60  per  cent  probative  effect  was  given  to  the  cost  of  reproduction 
new  of  structures  and  equipment  other  than  land,  less  depreciation, 
plus  the  present  value  of  land,  and  40  per  cent  effect  to  original  cost, 
less  depreciation,  of  structures  and  equipment. 

The  valuation  act  wisely  requires  the  making  of  certain  specific 
findings  of  fact  by  the  commission  so  that  both  the  public  and  the 
railroads  may  be  able  to  ascertain  the  basis  upon  which  value  is 
computed. 

It  may  be  well,  in  view  of  Commissioner  Eastman's  comments  on 
the  history  of  valuation  and  the  carriers'  contentions  with  respect 
thereto,  to  state  that  the  controversv  as  to  the  relative  effect  to  bo 
given  original  cost  and  the  cost  of  reproduction,  hereafter  more  con- 
veniently referred  to  as  original  cost  and  present  cost,  arose  between 
stockholders  of  certain  railroads  and  officers  of  the  State  of  Ne- 
braska charged  with  enforcing  the  laws  of  that  State  regulating 
freight  rates.  That  case,  Smyth  v.  Ames,  was  decided  March  7, 
1898  (169  IT.  S.  466).  The  controversy  arose  in  an  era  of  low 
prices.  The  railroads  insisted  that  original  cost  should  be  given 
controlling  effect  in  determining  value  and  the  State  insisted  that 
present  cost  should  be  given  controlling  effect.  The  Supreme  Court 
held  that  the  basis  of  all  calculations  as  to  reasonableness  of  rates 
must  be  the  fair  value  of  the  property  then  being  used  for  the  con- 
venience of  the  public.  It  then  enumei*ated  a  number  of  factors 
which  should  be  considered,  which  included  both  original  and  present 
cost,  applicable  in  my  judgment  as  the  circumstances  of  the  case 
might  require. 

I  have  always  believed  that  this  decision  meant  original  cost 
should  be  given  controlling  effect  so  long  as  there  was  no  change  in 
the  price  level  of  labor  and  material  employed  in  railway  construc- 
tion ;  that,  in  case  of  a  substantial  change  in  the  price  level,  original 


cost  ceased  to  have  probative  value  and  present  cost  became  the  con- 
trolling factor  as  to  the  value  of  the  physical  properties.  The  Su- 
preme Court  of  the  United  States  has  continued  to  clarify  its  opinion 
in  Smyth  v,  Ames  until,  in  McCardle  v.  Indianapolis  Water  Works 
(272  U.  S.  400),  decided  November  22,  1926,  it  specifically  held  this 
to  be  the  rule  established  in  the  case  of  Smyth  v,  Ames  and  subse- 
quent decisions  of  the  court. 

Mr.  Shallenberger.  May  I  interrupt  to  ask  a  question?  If  it  is 
your  opinion  that  the  valuation  be  determined,  as  you  say,  by  original 
cost  puis  the  increase  in  value  of  property  since  that  original  invest- 
ment, would  you  agree  that  now,  when  prices  are  very  much  reduced, 
it  would  be  fair  to  take  present  prices  into  consideration  in  making 
that  determination  ?  I  just  wanted  to  get  your  interpretation  of  it.  I 
notice  that  all  the  time  the  court  uses  the  words  "  fair  value."  I  breed 
cattle,  for  instance.  I  have  to  sell  them  at  a  very  cheap  price  now. 
If  you  asked  me  what  I  thought  was  a  fair  price,  it  would  certainly 
be  more  than  I  could  get  for  them  now.  Do  you  think  that  "  fair 
value  "  means  that  the  railroads  are  entitled  to  a  valuation  of  some- 
thing else  than  the  immediate  price,  the  price  at  this  time?  That  is 
what  I  am  getting  at 

Mr.  Bledsoe.  Mr.  Shallenberger,  I  have  never  thought  that  rates 
ought  to  be  made  on  what  mav  be  called  constitutional  value ;  that  is 
the  value  as  determined  by  the  judgment  of  the  Supreme  Court  of 
the  United  States.  But  when  you  come  to  test  the  validity  of  any 
particular  schedule  of  rates  in  the  courts,  then,  of  course,  that  value 
must  be  applied  to  determine  its  validity.  I  have  not  believed  in 
making  rates  on  the  basis  of  the  high  values  that  prevailed,  say,  in 
1919  and  1920,  was  either  feasible  or  fair,  and  for  the  same  reason 
I  do  not  believe  that  making  rates  on  the  values  of  the  lower  prices 
would  be  fair  now.  But  the  question  that  we  have  to  contend  with 
here  is  the  taking  away  from  us  of  excess  income  supposed  to  have 
been  earned  in  these  periods  of  higher  values.  I  have  never  insisted 
upon  having  a  value  for  the  particular  year.  The  Interstate  Com- 
merce Commission  in  finding  its  original  values  took  as  to  most  items 
an  average  of  five  years  for  the  period  expiring  June  30,  1914.  If 
there  were  unusual  fluctuations  they  may  have  covered  a  longer 
period.    I  have  never  considered  that  was  unfair. 

Mr.  Shaixenberoer.  I  notice  in  your  reply  to  Mr.  Crosser's  ques- 
tion as  to  taking  the  market  value  as  a  basis,  you  did  not  agree  that 
that  was  a  fair  measure  ? 

Mr.  Bledsoe.  No,  I  do  not. 

Mr.  Shallenberger.  But  in  the  valuation  of  the  railroad  you  say 
that  the  real  estate  should  be  valued  according  to  present  value;  is 
that  right? 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Shallenberger.  Does  not  that  mean  the  market  value  of  the 
real  estate? 

Mr.  Bledsoe.  To  some  extent,  that  does  involve  the  market  value 
and.  in  ascertaining  that  value,  both  the  commission  and  the  rail- 
roaas  have  given  consideration  to  sales  which  they  thought  might 
be  considered  to  fairly  reflect  the  present  value.  However,  that 
difference  in  treatment  between  the  value  of  lands  and  of  the  other 
properties  arises  out  of  the  commission's  interpretation  of  the  deci- 
sion in  the  Minnesota  rate  case. 
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Mr.  Shallenberger.  The  courts,  then,  are  the  ones  who  make  the 
trouble,  in  handing  down  their  decisions  ? 

Mr.  Bledsoe.  I  am  not  sure  that  the  courts  make  the  trouble;  but 
whoever  is  responsible  for  the  decision  in  the  Minnnesota  rate  ca8e. 
The  carriers  claimed  present  value  plus  the  cost  of  acquisition  of 
land,  and  they  piled  a  good  many  i>ercentages  up  in  that  connection 
that  made  a  rather  staggering  sum  which  perhaps  well  met  the 
condemnation  of  the  court. 

Mr.  Shallenberger.  I  have  just  one  other  question,  and  then  I  am 
through. 

Mr.  Bledsoe.  I  shall  be  glad  to  answer  any  questions  you  wish  to 
ask. 

Mr.  Shallenberger.  Do  you  think  it  is  humanly  possible  for  any 
agency  to  &x  a  valuation  at  a  rate  that  can  not  be  proved  wrong  by 
some  other  agency?  In  other  words,  do  you  think  it  is  possible  to 
arrive  at  a  final  determination  of  this  matter  and  get  it  out  of  the 
field  of  controversy? 

Mr.  Bledsoe.  Do  you  mean  recapture  ? 

Mr.  Shallenberger.  No,  I  did  not  mean  that.  I  meant  the  gen- 
eral idea  of  valuation ;  is  it  possible  under  the  interpretation  of  the 
courts  to  produce  a  valuation  that  everybody  will  accept? 

Mr.  Bledsoe.  As  a  practical  matter,  Mr.  Shallenberger,  I  do  not 
believe  that  the  question  of  value  as  used  for  rate  purposes  is  likely 
to  be  the  subject  matter  of  litigation.  My  experience  is  that  out- 
side of  State  litigation  that  arose  in  the  years  when  it  was  claimed 
that  States  in  making  rates  for  their  own  traffic  discriminated  against 
interstate  commerce  and  in  favor  of  the  traffic  of  their  own  States 
and  against  the  traffic  in  other  States,  there  has  been  only  a  very 
limited  number  of  controversies  as  to  value,  and  I  do  not  anticipate 
if  this  recapture  question  were  disposed  of  that  there  would  be 
any  real  controversy  in  the  future  as  to  value,  unless  the  commission 
made  rates  so  extremely  low  that  they  did  not  yield  a  fair  return,  I 
might  say,  upon  investment  of  the  carriers  in  the  properties. 

I  have  used  investment  for  cx>mparison,  as  I  think  that  is  the 
fair  thing  to  do  and  I  do  not  believe  that  vou  can  find  any  instance 
when  carriers  have  insisted,  I  am  certain  tliat  I  have  never  insisted, 
that  carriers  were  entitled  to  rates  on  the  basis  of  the  high  prices 
prevailing  in  1919  or  1920. 

Mr.  Shallenberger.  Your  idea  is,  as  |  understand  it,  that  the 
rates  are  really  determined  by  the  commission  and  disputed  or  ac- 
cepted by  the  railroad  upon  the  question  of  whether  it  would  afford 
a  fair  return  under  the  valuation.  Of  course,  the  valuation  then 
became  a  very  imix)rtant  matter,  in  fact,  the  determining  matter. 

Mr.  Bledsoe.  Rates  have  to  be  made  in  the  main  so  that  they  will 
move  the  traffic.  Every  railroad  official  knows  tliat  he  has  to  find 
a  market  for  the  commodities  that  are  produced  in  the  territory 
which  he  serves,  if  his  railroad  is  going  to  get  anything  out  of  the 
transportation  of  those  commodities  and  value,  except  in  nationwide 
controversies,  is  a  very  small  factor  in  the  making  of  rates. 

I  assume,  in  fact,  I  am  satisfied,  that  the  commission  would  like 
to  be  able  to  make  rates  that  would  yield  on  the  average  a  fair 
return  upon  the  investment  in  the  properties  of  the  carriers.  One 
of  the  attractive  things  to  me  of  House  bill  7117  is  that  it  recog- 


nizes the  inability  to  do  this  year  after  year  and  says  that  the  com- 
mission shall  be  given  authority  to  prescribe  a  general  level  of  rates 
that  can  be  stabilized  and  can  be  used  in  lean  years  as  well  as  in  fat 
years  And  will  enable  the  carriers  to  earn  enough  m  the  so-called  fat 
years  to  bridge  over  the  lean  years.     Does  that  answer  your  question  j 

Mr.  Shallenberger.  I  do  not  want  to  pursue  this  any  further,  and 
I  do  not  want  to  interrupt  your  statement.  . 

Mr.  Bledsoe.  I  am  very  glad  to  answer  any  questions  you  desire 

to  ask 

Mr.  Shallenberger.  The  railroads  themselves,  after  all,  are  the 
ones,  or  the  railroad  managers  are  the  ones  who  can  determine  the 
rates  that  will 

Mr.  Bledsoe.  Move  the  traffic. 

Mr.  Shallenberger.  Move  the  traffic  and  give  the  best  returns  to 

them. 

iu[f  BtjEdsoe   Y^es  sir. 

Mr!  Shallenberger.  On  the  other  hand,  we  have  the  commission 
attempting  under  all  these  restrictions  and  laws  to  give  you  more 
money  now  than  you  had  before  this  last  order  granting  advances 
of  15  per  cent.    Is  that  right? 

Mr.  Bledsoe.  Yes,  sir;  on  certain  commodities.  ,      -j 

Mr.  SHAM.1NBERGER.  On  Certain  commodities,  with  the  idea  of 
raising- 


Mr.  Bledsoe.  No;  it  was  not  15  per  cent.  The  application  was 
for  15  per  cent,  but  the  commission  prescribed  flat  tonnage  rates  on 

most  commodities.  .  jj-x*       i 

Mr.  Shallenberger.  And  it  was  expected  to  raise  an  additional 
$100,000,000  to  assist  the  railroads  in  their  condition  ? 

Mr.  Bledsoe.  Yes,  sir.  j  ^i,  ^  xu  ^ 

Mr.  Shallenberger.  Do  you  think  it  can  be  determined  that  that 
sort  of  an  arbitrary  rise  will  actually  produce  the  results  expected 
by  the  commission?  Did  the  railroads  determine  those  rates  or  did 
the  commission  determine  them? 

Mr  Bledsoe.  The  commission  determined  the  rates  m  every  case 
on  its  own  responsibility.  I  think  it  did  this,  Mr.  Shallenberger,  in 
an  effort  to  help  the  present  depressed  situation  of  the  railroads. 

Mr.  Shallenberger.  Do  you  think  it  will  raise  $100,000,000  ?  la 
there  evidence  or  proof  that  it  will  raise  it?  ,    .       -n 

Mr.  Bledsoe.  It  is  a  difficult  thing  to  say  just  how  much  it  will 
raise.     I  do  not  believe  it  will  raise  as  much  as  it  has  been  estimated 

it  would  raise. 

Mr.  Shallenberger.  That  is  the  point  that  I  am  making. 

Mr.  Bledsoe.  Because  of  the  competitive  situation  and  particularly 
of  the  highway  and  waterway  competition  with  which  we  have  to 

deal. 

Mr.  Shallenberger.  That  is  all  I  have  to  ask. 

Mr.  HuDDLESTON.  I  waut  to  ask  a  question.  You  have  stated  that 
during  no  year  since  the  passage  of  the  transportation  act  of  1920 
have  tLe  carriers  earned  as  much  as  an  average  of  5%  per  cent. 

Mr.  Bledsoe.  Class  1  carriers ;  yes,  sir.  ,       ^ 

Mr.  HuDDLESTON.  And  that  the  average  for  that  entire  period  is 

4.33? 
Mr.  Bledsoe.  Yes. 
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Mr.  HuDDLESTON.  Why  have  they  not  earned  the  6.75  per  cent 
which  the  commission  tried  to  give  them  ? 

Mr.  Bledsoe.  Mr.  Huddleston,  I  do  not  think  the  commission  ever 
undertook  to  give  them  rates  that  would  yield  5.75  per  cent.  I  think 
the  commission  thought  the  traffic  would  not  bear  rates  that  would 
yield  that  amount 

Mr.  Huddleston.  Do  you  agree  with  that  thought  ? 

Mr.  Bledsoe.  Sir? 

Mr.  Huddleston.  Do  you  agree  with  that  thought? 

Mr.  Bledsoe.  I  have  not  studied  the  situation  sufficiently  to  say 
whether  it  was  possible  or  not,  but  in  some  of  the  years  I  think  per- 
haps the  higher  rates  would  have  retarded  the  movement  of  traffic 
At  other  times,  perhaps,  not.  I  am  not  a  traffic  man,  and  while  I 
know  the  general  principles  that  they  apply,  I  doubt  if  my  judgment 
on  that  situation  would  be  worth  very  much. 

Mr.  Huddleston.  I  gathered  that  you  had  very  considerable 
knowledge  of  the  subject  and  for  that  reason  I  was  leading  you  into 
this  field  of  speculation. 

Mr.  Bledsoe.  All  right,  sir ;  I  am  willing  to  speculate  with  you  as 
best  I  can. 

Mr.  Huddleston.  Suppose  the  commission  should  simply  say  to  the 
carriers  to-day,  "  Charge  whatever  you  like."  What  percentage  could 
they  earn  ? 

Mr.  Bledsoe.  You  mean  to  turn  every  railroad  loose  to  charge  what 
it  saw  fit  ?    I  think  it  would  bring  pandemonium. 

Mr.  Huddleston.  I  say,  what  percentage  could  they  earn? 

Mr.  Bledsoe.  That  is  a  speculation  that  I  do  not  want  to  engage 
in,  but  it  would  be  very  much  less  than  they  are  earning  now,  in 
my  judgment. 

Mr.  Huddleston.  If  conditions  remained  on  an  average  such  as 
they  were  in  1929,  you  would  not  be  able  to  get  more  than — what 
was  the  figure  for  that  year? 

Mr.  Bledsoe.  1929  it  was  5.22. 

Mr.  Huddleston.  That  is  the  highest  figure,  is  it  not? 

Mr.  Bledsoe.  No.    It  was  5.45  in  1926. 

Mr.  Huddleston.  That  was  at  the  peak. 

Mr.  Bledsoe.  1926  and  1929  were  the  peak  years  in  the  volume  of 
traffic  moved. 

Mr.  Huddleston.  You  do  not  expect  a  return  to  that,  do  you  ? 

Mr.  Bledsoe.  Yes;  I  hope  so,  Mr.  Huddleston,  but  not  in  the  im- 
mediate future.  My  own  idea  is  that  if  we  took  the  average,  perhaps, 
of  the  period  1923  to  1929  we  would  get  about  what  we  ought  to  hope 
to  get  back  to  when  we  get  a  fair  turn  on  the  road  to  prosperity; 
not  to  that  of  1929  or  1926,  but  there  is  too  much  room  for  growth  in 
this  country  to  assume  that  we  will  not  get  back  to  the  average  of 
1923  or  1929  or  even  exceed  that  average. 

Mr.  Huddleston.  The  thought  I  have  in  mind  is  that  the  traffic 
will  not  bear  a  fair  return  to  the  carriers  either  now  or  in  the  future. 

Mr.  Bledsoe.  If  it  will  not,  it  seems  to  me  that  there  is  but  one 
alternative. 

Mr.  Huddleston.  That  is  what? 

Mr.  Bledsoe.  Government  ownership. 

Mr.  Huddleston.  The  traffic  has  not  borne  it  during  the  past  12 
years,  yet  we  have  had  a  period  of  unprecedented  prosperity  when 


every  wheel  was  turning  and  everything  was  being  done  that  men 
could  reasonably  do.  We  can  not  hope  for  a  return  to  any  such  state 
of  prosperity,  or  such  boom  times  as  we  had  in  those  years.  It  would 
seem  to  me  to  be  a  fair  conclusion  that  the  average  of  4.30  for  the 
})ast  10  years  is  as  high  as  the  traffic  will  bear  for  any  similar  period 
in  future. 

Mr.  Bledsoe.  Well,  of  course,  we  are  all  looking  forward  to  the 
future  with  considerable  fear  and  I  am  also  looking  forward  to  it 
with  considerable  hope.  None  of  us  can  tell  what  the  future  will 
bring,  but  we  have,  of  course,  to  deal  with  the  circumstances  as  they 
are  to-day,  so  far  as  the  situation  here  is  concerned. 

Mr.  Huddleston.  The  rates  charged,  or  some  other  cause,  has  built 
for  the  rail  carriers  a  formidable  competition  and  has  caused  read- 
justments of  industry  and  relocation  of  plants  and  a  thousand  and 
one  things.  That  is  the  line  of  development,  that  is  the  course  of 
progress.    You  can  not  stop  the  use  of  the  motor  vehicle. 

Mr.  Bledsoe.  Mr.  Huddleston,  there  is  need  to  stop  it.  All  that  is 
needed  is  to  charge  the  man  who  us js  the  highway  for  the  purpose  of 
conducting  a  business  for  profit,  a  res.sonable  charge  for  that  service, 
and  then  permit  the  use  by  the  carriers  of  whatever  form  of  vehicle 
is  necessary  to  coordinate  the  transportation  service.  Quit  operating 
Government  barges  in  competition  witth  railway  lines,  at  Govern- 
ment expense.  The  States  are  wide-awake,  so  far  as  the  highway 
situation  is  concerned.  The  State  of  Texas  has  enacted  an  admirable 
law  dealing  with  that  subject. 

Mr.  Huddleston.  They  have  been  awakened  by  an  intensive  rail 
propaganda,  and  the  question  is  whether  they  are  going  to  remain  in 
their  present  state  of  mind  on  that  subject. 

Mr.  Bledsoe.  I  do  not  know  just  to  whom  you  refer  when  you  say 
they  have  been  awakened  by  propaganda.  The  railroads  have  had 
very  little  say  about  it.  The  most  powerful  propaganda  organiza- 
tion in  the  United  States  is  the  Mississippi  Valley  crowd,  and  they 
claim  to  be  able  to  control  Congress  in  respect  to  waterways. 

Mr.  Huddleston.  I  refer  to  this  antimotor  carrier  propaganda. 
The  Mississippi  Valley  Association  has  not  anything  to  do  with  that. 

Mr.  Bledsoe.  No  ;  but  the  motor  carriers  are  spending  $10  to  where 
the  railroads  are  spending  10  cents. 

Mr.  Huddleston.  Every  few  days  some  railroad  official  comes  to 
my  home  town  and  makes  a  speech  to  our  Rotary  or  some  other  civic 
association,  which  is  given  front-page  display  in  the  local  papers, 
and  in  which  he  makes  a  great  outcry,  the  net  effect  of  which  is  he 
wants  this  competition  pulled  off.  Mr.  Atterbury  was  down  there  the 
other  day.  The  traffic  association  and  the  railroad  employees  and 
everybody  else  respond  and  are  galvanized  into  action  clamoring  for 
help  against  the  motor  competitors. 

Mr.  Bledsoe.  I  am  familiar  with  it  because  there  is  hardly  a  mail 
or  newspaper  that  comes  into  my  office  in  which  there  is  not  an  inter 
view  with  somebody  representing  the  motor- vehicle  people.  They 
have  an  organization  that  is  an  important  factor  in  determining  how 
many  miles  of  highways  we  will  build  in  the  United  States,  and  the 
amount  of  money  we  will  spend  for  them,  and  if  you  had  been  read- 
ing what  comes  over  my  desk,  Mr.  Hu'ldleston,  you  would  have  been 
reading  more  motor-vehicle  propaganda,  a  great  deal,  than  you  have 
railroad  propaganda. 
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Mr.  HuDDLESTON.  May  I  say  that  if  anybody  has  got  a  bug  biting 
him,  he  tries  to  set  it  on  a  Congressman.  We  are  the  peculiar  game 
of  the  propagandist.  There  is  no  closed  season  on  us.  Of  the  vol- 
ume of  stuff  that  has  passed  on  to  me,  at  least  10  to  1  is  on  the  rail 
carrier  side. 

Mr.  Bt.edsoe.  The  bus  and  truck  i>eople  are  much  more  active 
than  we  have  been,  and  they  must  be  more  active  in  your  territory 
than  they  are  in  mine.  But  I  do  know  that  the  people  of  the  States 
in  which  we  operate  are  entirely  alive  to  what  it  is  costing  them  to 
operate  highways  as  places  of  business  upon  which  other  people 
can  conduct  their  affairs  at  the  expense  of  the  average  user  of  the 
automobile,  who  contributes  about  95  per  cent  of  the  tax  and  gets 
perhaps  one- third  as  much  relatively  as  he  pays  ta.xes  for.  These 
motor  vehicles,  some  of  them  when  loaded  weigh  20  or  30  tons,  with 
their  trailers  take  up  the  highway  so  that  the  private  individual 
can  not  get  by. 

Mr.  Mtixigan.  With  reference  to  the  Santa  Fe,  how  much  does 
the  Santa  Fe  Railroad  donate  to  the  State  of  Missouri  to  maintain 
the  highways  in  that  State? 

Mr.  Bledsok.  I  am  not  able  to  say  just  how  much,  because  we 
do  not  keep  our  accounts  separated  as  between  the  various  purposes 
for  which  we  contribute.    Some  years  ago— 

Mr.  MiLLiGAN.  Are  those  highways  constructed  by  bonds  issued 
against  the  license  taxes  of  the  automobiles? 

Mr.  Bledsoe.  Some  of  the  States'  construction  in  part 

Mr.  MiixiOAN.  I  am  speaking  of  Missouri. 

Mr.  Bledsoe.  I  do  not  think  I  am  able  to  give  you  that  in- 
formation. 

Mr.  MiLLiGAN.  I  think  you  will  find  that  is  true. 

Mr.  Bi>EDS0E.  Yes.  I  find  that  a  good  many  roads  are  constructed 
by  bonds,  but  that  the  citizens  of  Missouri  who  are  the  ordinary 
users  of  the  highways  for  the  ordinary  purposes  pay  about  95  per 
cent  of  those  bonds,  whereas  the  man  who  uses  it  as  a  place  of  busi- 
ness pays  only  a  nominal  part  of  the  cost. 

Mr.  MiLLiGAN.  But  these  bonds  are  issued  under  the  automobile 
license  tax,  and  the  railroads,  as  I  understand  it,  do  not  donate 
anvthing. 

Mr.  Bledsoe.  The  last  time  I  looked  into  the  cost  of  highways — 
it  has  been  some  years  ago — in  the  States  in  which  we  operated, 
we  paid  a  verv  substantial  percentage  of  the  total.  That  is  not 
true  in  some  States  at  the  present  time. 

The  Chairman.  Since  we  have  gotten  into  a  discussion  of  this 
subject  of  trucks  and  busses,  may  I  ask  do  you  own  any  busses  and 
trucks? 

Mr.  Bledsoe.  We  do  not. 

The  Chairman.  What  percentage  of  the  trucks  and  busses  in 
Arkansas  are  owned  by  the  railroads? 

Mr.  Bledsoe.  I  have  not  the  remotest  idea. 

The  Chairman.  A  very  large  percentage,  I  understand. 

Mr.  Bledsoe.  What  I  am  saying  applies  with  equal  force  to  rail- 
road-owned bus  and  truck  as  to  those  other  people  who  use  the  high- 
wavs  for  hire. 


The  Chairman.  In  our  State  I  remember  there  was  a  bus  concern 
bought  out  for  $375,000  and  the  railroad  took  $200,000  worth  of  the 
paper.     I  do  not  know  whether  they  owned  it  or  not. 

Mr.  Bledsoe.  There  is  a  substantial  railroad  ownership  of  busses 
and  trucks.  What  it  is  I  do  not  know,  but  the  Interstate  Com- 
merce Commission  has  conducted  an  investigation  and  made  a  re- 
port in  which  the  extent  of  that  ownership,  I  believe,  is  shown.  But 
the  railroad  bus  or  truck  has  no  greater  right  to  use  the  highway 
without  making  adequate  compensation  than  anybody  else. 

The  Chairman.  You  do  not  think  that  legislation  should  ever  be 
passed  to  put  a  competitor  out  of  business  ? 

Mr.  Bledsoe.  No.  sir. 

The  Chairman.  You  think  the  competition  should  simply  be  put 
under  reasonable  regulations? 

Mr.  Bledsoe.  Under  reasonable  regulation  and  the  users  of  the 
highways  for  profit  should  be  made  to  pav  adequate  compensation 
for  the  use  of  property  that  belongs  to  the  State. 

The  Chairman.  That  would  be  reasonable  refindation. 

Mr.  Bledsoe.  That  would  be  reasonable  regulation ;  yes,  sir. 

The  Chairman.  Let  us  get  back  to  this  matter  of  percentage  of  s^ 
earnings.     I  think  you  said  that  over  the  period  of  recapture  the 
railroads  had  earned  on  an  average  4.33  per  cent? 

Mr.  Bledsoe.  Yes,  sir. 

The  Chairman.  Now,  Mr.  Bledsoe,  good  and  bad  railroads,  well 
financed  and  well  managed  and  others 

Mr.  Bledsoe.  All  classes. 

The  Chairman.  Take  them  all ;  do  you  call  that  an  unreasonably 
low  return  on  all  of  them  en  masse  for  11  years? 

Mr.  Bledsoe.  I  did  not  present  the  statement  for  the  purpose  of 
showing  that  it  was  an  unreasonably  low  return,  Mr.  Chairman.  I 
presented  it  for  the  purpose  of  showing  that  the  rate  of  return  did 
not  justify  the  application  of  recapture  to  any  excess  that  any  rail- 
road happened  to  earn  in  a  particular  year.  I  have  not  intended  to 
make  any  argument  about  the  adequacy  of  the  return  except  as  ap- 
plying to  the  single  question  of  the  fairness  of  recapture. 

The  Chairman.  You  are  not  attacking  the  rates  or  the  returns 
en  masse? 

Mr.  Bledsoe.  I  am  not. 

Mr.  HuDDLEfiTON.  May  I  make  this  suggestion?  A  return  of  that 
kind  on  an  investment  under  conditions  such  as  we  have  had  in  this 
counti'v  from  1923  to  1929  is  not  a  fair  return- 

Mr.  "Bledsoe.  4.33  ? 

Mr.  Httddleston.  Yes.  * 

Mr.  Bledsoe.  I  would  think  that  4.33  was  hardly  a  fair  retura. 

Mr.  HuDDLESTON.  Capital  can  not  be  induced  to  make  an  invest- 
ment where  the  highest  promise  of  i*eturn  is  5.45,  the  lowest  nothing 
at  all,  and  the  average  during  a  boom  period  is  only  4.30,  could  it? 

Mr.  Bledsoe.  If  it  were  known  that  that  was  the  limit,  probably 
not. 

Mr.  HuDDLESTON.  Of  course,  the  carriers  have  been  fortunately 
situated  in  a  certain  respect  during  the  period  under  discussion,  in 
that  many  of  their  securities  were  floated  at  a  time  of  low  interest 
rates.  They  were  probably  paying  from  4  to  5  per  cent  on  the  half 
of  their  capitalization  which  was  represented  by  bonds.    Therefore 
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any  part  of  this  earning  which  exceeded  that  interest  rate  was  velvet 
to  the  stockholders,  but  we  can  not  expect  that  to  continue  as  a 
permanent  condition. 

Mr.  Bledsoe.  I  do  not  agree  with  you  that  it  would  be  velvet.  I 
would  agree  with  you  that  it  does  afford  some  margin  for  the  stock- 
holders to  get  something  out  of  the  difference  between  the  4  or  5 
per  cent  and  the  fair  return. 

Mr.  HuDDLESTON.  Something  in  addition  to  a  fair  return  is  what  I 
mean  by  velvet. 

Mr.  Bledsoe.  Yes.  But,  of  course,  since  the  war  in  most  instances 
money  has  cost  the  carriers,  I  should  say,  on  the  average,  consider- 
ably in  excess  of  5  per  cent. 

Mr.  HuDDLESTON.  But  they  had  securities  outstanding  for  previous 
periods. 

Mr.  Bledsoe.  Yes. 

Mr.  HuDDLESTON.  In  looking  over  a  list  we  find  that  many  of  the 
carriers  have  4  per  cent  bonds  outstanding. 

Mr.  Bledsoe.  We  have  a  large  amount  of  bonds  at  4  per  cent. 

Mr.  HuDDLESTON.  And  some,  I  believe,  even  less  than  that? 

Mr.  Bledsoe.  Yes.  There  are  a  few  3  per  cent  bonds  outstanding, 
but  the  Atchison  has  no  such  bonds. 

The  Chairman.  Let  me  ask  you  this  question.  We  are  talking 
about  what  the  traffic  will  bear.  A  return  of  4.33  per  cent  for  all  the 
railroads  includes  the  poor  railroad  that  certainly  could  not  earn  a 
return  on  any  rate  that  would  be  set  at  a  point  where  the  traffic  would 
move.  But  I  am  talking  about  the  railroads  en  masse.  Do  you  think 
traffic  would  move  at  a  rate  that  would  pay  all  the  carriers  en  masse 
6yper  cent? 
V  Mr.  Bledsoe.  I  seriously  doubt  it. 

The  Chairman.  That  is  the  point  I  am  getting  at.  Of  course, 
you  can  not  legislate  against  somebody  using  bad  judgment  and 
building  a  railroad  where  there  ought  not  to  be  one  built. 

Mr.  Bledsoe.  No. 

The  Chairman.  Or  where  one  was  built  on  a  hope  and  it  vanished. 

Mr.  Bledsoe.  Mr.  Chairman,  I  think  that  is  right. 

Mr.  Mapes.  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  Mr.  Chairman,  before  you  proceed  any  further,  I 
would  be  glad  to  have  this  witness  tell  in  a  word  how  original  cost 
is  determined. 

Mr.  Bledsoe.  Original  cost  is  determined  from  the  records  as  a 
fact,  if  possible.  There  are,  however,  very  few  railroads,  the  con 
struction  of  which  dates  back  many  years,  where  all  cost  data  are 
available.  The  commission  has  generally  assumed,  where  it  was 
unable  to  find  original  cost  from  the  records  of  roads  constructed 
prior  to  1914,  that  the  cost  of  reproduction  at  1914  prices  would  con- 
stitute a  reasonably  reliable  estimate  of  the  original  cost. 

Mr.  Mapes.  Should  a  road  that  was  built  when  the  prices  were 
about  the  same  as  they  are  now  be  valued  at  its  original  cost?  Is 
that  right,  regardless  of  whether  the  cost  was  wasteful  or  extravagant 
or  not  f 

Mr.  Bledsoe.  No;  I  do  not  understand  that  wasteful  expenditure 
^should  be  included  anywhere,  Mr.  Mapes. 


Mr.  Mapes.  That  is  the  reason  I  asked  how  original  cost  was 
determined. 

Mr.  Bledsoe.  From  record  expenditures,  if  available. 

There  were  but  few  cases  of  recent  construction  and  these  were 
usually  short  lines,  extensions  of  existing  lines,  or  additions  and 
betterments  to  existing  lines.  Where  the  original  cost  was  not  avail- 
able the  commission  inventoried  the  property  other  than  land,  of 
some  date  subsequent  to  June  30,  1914,  and  prior  to  December  31, 
1920,  at  1914  prices;  that  is,  at  the  average  cost  of  construction 
in  the  preceding  five  years.    Lands  were  actually  appraised. 

Mr.  Mapes.  Iti  the  construction  of  short  lines,  now,  and  branch 
lines,  and  so  on,  how  does  the  commission  determine  it? 

Mr.  Bledsoe.  You  mean  recently  constructed  lines? 

Mr.  Mapes.  Yes. 

Mr.  Bledsoe.  It  takes,  if  available,  original  cost,  but  resolves  all 
cost  figures  back  to  1914  prices  in  order  that  thei-e  may  be  uniformity 
of  base  on  which  to  bring  the  valuations  down  to  date  when  it  gets 
ready  to  bring  them  down.  For  the  period,  of  course,  from  1918  up 
to  1928,  at  least,  reproduction  costs  would  be  substantially  higher 
than  original  costs  of  property  contracted  before  1916. 

The  commission  has  original  costs  there,  and  my  impression  is  that 
notwithstanding  they  found  reproduction  costs,  they  have  usually 
given  the  valuations  substantially  in  accord  with  original  costs  in 
cases  of  recent  construction. 

Mr.  Mapes.  Original  cost  is  not  original  cost  at  all,  then,  is  it? 

Mr.  Bledsoe.  Not  for  railroads  that  were  constructed  years  ago. 

Mr.  Mapes.  Those  that  are  constructed  now,  because  the  go  back 
to  1914. 

Mr.  Bledsoe.  Well,  they  have  the  record  of  original  costs  of  the 
railroad's  construction  since  the  valuation  law  was  enacted. 

Mr.  Mapes.  You  say  the  commission  fixes  the  original  cost,  as  of 
the  date,  1914. 

Mr.  Bledsoe.  That  is  the  date  as  of  which  the  prices  are  applied. 
The  valuations  are  made  as  of  dates  from  1916  up  to  1920,  maybe 
1921. 

Mr.  Parker.  Mr.  Chairman. 

The  Chairman.  Mr.  Parker. 

Mr.  Parker.  Are  not  the  production  and  construction  costs  avail- 
able since  1920  ?  Since  the  enactment  of  the  transportation  act,  they 
are  a  matter  of  actual  record,  the  actual  figures? 

Mr.  Bledsoe.  Yes. 

Mr.  Parker.  And  they  have  to  be. 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Parker.  I  mean,  as  a  practical  proposition  they  have  what 
the  actual  cost  was,  because  they  have  to  go  to  the  commission  and 
get  permission  to  raise  the  money,  and  then  they  have  to  show  where 
they  spent  it. 

Mr.  Bledsoe.  Ever  since  1920,  the  commission  has  had  authority 
to  supervise  the  accounts  of  the  companies  and  they  have  complete 
records  of  the  costs  since  that  date.  Since  the  commission  prescribed 
uniform  accounting,  they  know  what  it  is.  They  know  what  it  cost 
each  company.    They  have  those  accounts. 

Mr.  Parker.  That  is  true  since  1920  ? 

Mr.  Bledsoe.  Yes ;  since  the  transportation  act  was  passed. 
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Mr.  Parker.  Since  the  transportation  act  was  passed? 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Mapes.  And,  since  1920,  these  extravagant  expenditures,  so- 
called,  are  ehmmated  in  the  actual  cost  figures  of  the  road,  is  that 
true  ? 

Mr.  Bledsoe.  If  there  ever  were  any  such,  I  presume  so. 

Mr.  Mapes.  The  commission  then  takes  as  the  original  costs  the 
cost  of  construction  since  1920,  the  actual  expenditures  of  the  road 
because  the  commission  supervises  those  actual  expenditures;  is  that 
correct  ? 

Mr.  Bledsoe.  Yes;  and  they  have  supervised  the  amounts  of  the 
carriers  since  1906  or  1910. 

Mr.  Mapes.  Is  that  a  correct  statement  ? 

Mr.  Bledsoe.  Yes,  sir. 

Mr.  Mapes.  That  is  what  I  am  trying  to  get  at. 

Mr.  Bledsoe.  I  want  to  go  into  a  discussion  of  the  status  of 
recapturable  income. 

Mr.  Fulbright  was  asked  if  a  return  of  recaptured  funds  that  have 
heretofore  been  paid  over  to  the  commission  under  an  act  of  Congress 
repealing  the  recapture  provisions  retroactively  would  not  be  the 
equivalent  of  appropriating  an  equal  amount  of  money  out  of  the 
Treasury  of  the  United  States. 

The  status  and  the  use  that  could  be  made  of  the  recapture  fund 
was  considered  by  the  Attorney  General  of  the  United  States  in  an 
opinion  reported  in  Opinions  of  the  Attorney  General,  Vol.  33,  pages 
316-323.  After  reciting  certain  paragraphs  of  section  15a,  the  Attor- 
ney General  held — and,  in  that  connection,  he  quoted  several  pro- 
visions of  the  act : 

Quotat  ons  are  made  at  such  length  from  the  statute  to  show  how  com- 
pletely this  fund  is  under  the  immediate  supervision  and  control  of  the  Inter- 
state Commerce  Commission.  In  paragraph  (5)  it  is  declared  that  the  carrit-r 
shall  hold  the  part  of  the  excess  belonging  to  this  contingent  fund  "  as  trustee 
for,  and  shall  pay  it  to  the  United  States";  yet  when  the  entire  section  is 
read  together  it  conclusvely  appears  that  the  Government  of  the  United 
States  possesses  no  beneficial  interest  whatever  in  such  fund,  and  that  it  is 
held  solely  for  the  purposes  therein  prescribed. 

It  seems  clear  that  the  United  States  has  no  property  interest  in 
this  fund  and  no  power  to  appropriate  the  fund  to  its  own  use.  It 
also  seems  reasonably  certain  from  the  reports  of  the  commission 
that  the  purposes  for  which  the  trust  fund  was  created  can  not  be 
accomplished.  It,  therefore,  would  appear  that  the  purpose  of  the 
trust  fund  having  failed,  the  equitable  owners  of  the  trust  fund  are 
those  who  paid  the  money  into  such  trust  fund.  Retroactive  repeal 
would  not  affect  a  single  taxpayer  or  a  single  ratepayer.  It  would 
not  add  a  dollar  to  either  taxes  or  rates. 

Inquiry  was  also  made  as  to  whether  carriers  that  may  be  held  to 
have  earned  excess  income  in  particular  years  had  set  apart  and  ear- 
marked such  excess  income  so  as  to  insure  the  amount  thereof  would 
be  paid  to  the  Interstate  Commerce  Commission  in  case  it  should 
bnally  be  determined  some  part  of  such  income  was  subject  to 
recapture.  '' 

Whether  any  particular  carrier  will  have  excess  income  in  any 
particular  year  and  the  amount  thereof  depends  upon  so  many  un- 
certain factors  it  is  only  in  an  extreme  case  that  the  carrier  could 


be  certain  there  would  be  excess  income  for  any  period,  and  even  m 
such  a  case  the  amount  of  such  excess  would  be  so  uncertain  that 
it  would  be  a  mere  guess.  The  setting  up  of  an  amount,  even  though 
it  was  a  guess,  on  the  books  of  the  company  as  a  reserve  would  be 
treated  as  a  recognition  that  the  sum  so  set  up  was  payable,  that  is, 
that  an  equivalent  sum  to  that  set-up  was  payable,  although  the 
officers  of  the  carrier  responsible  for  dealing  with  the  matter  might 
be  quite  certain  that  if  correct  principles  of  valuation  were  applied, 
the  amount  subject  to  recapture,  if  any,  would  be  much  less  than 
that  ascertained  upon  the  commission's  somewhat  fluctuating  basis. 
In  this  connection  it  will  be  helpful  to  consider  what  the  Sui^reme 
Court  of  the  United  States  had  to  say  on  the  question  of  when  such 
excess  income  became  payable  in  the  case  of  the  St.  Louis  &  O'Fallon 
Railway  Co.  v.  United  States  (279  U.  S.  461).  The  commission  re- 
({uired  the  O'Fallon  Railway  Co.  to  pay  6  per  cent  interest  on  the 
amount  it  found  subject  to  recapture  for  a  period  beginning  four 
months  after  the  expiration  of  the  year  in  which  such  excess  was 
found  to  be  earned.  The  question  of  the  validity  of  this  part  of  the 
commission's  order  was  involved  in  the  O'Fallon  case,  and  the  court 
said  in  respect  thereto  (279  U.  S.  483) : 

The  commission  directed  the  O'Fallon  to  pay  6  per  cent  interest  on  the 
recaptured  one-half  of  its  ascertained  excess  net  railway  operating  income 
beginning  four  months  from  the  end  of  tlie  year  during  whch  the  ex<!es8 
accrued  (sec.  6).  The  district  court  rie:htly  ruled  that  as  the  carrier  made 
bona  fide  denial  of  any  excess  under  circumstances  sufflcient  to  Justify  a  con- 
test, no  interest  should  have  been  imposed  for  any  time  prior  to  the  final  order. 
Not  until  then  could  the  carrier  know  what,  if  anything,  it  should  pay. 

It  follows  as  a  matter  of  course  from  this  decision  that  not  until 
the  final  determination  by  the  commission,  and  in  case  of  judicial 
review  not  until  final  ascertainment  by  the  court,  could  the  carrier 
know  what,  if  anything,  it  is  remiired  to  pay.  It,  therefore,  can  not 
know  until  then  the  amount  wnich  should  be  placed  in  a  reserve 
fund. 

Now,  going  to  the  subject  of  House  bills  7116  and  7117 : 

House  bills  7116  and  7117  propose  to  repeal  the  rate-making  pro- 
vision of  section  15a  and  the  recapture  clauses  of  section  15a  for  the 
future. 

Commissioner  Eastman,  Mr.  Fulbright,  and  Mr.  Benton  have  dis- 
cussed before  the  committee  what,  it  anything,  should  be  substi- 
tuted for  the  rate-making  provisions  of  section  15a  that  are  proposed 
to  be  repealed. 

House  bill  7116  provides  for  the  use  of  a  rate  base  instead  of  value 
for  the  purpose  ot  fixing  the  amount  upon  which  the  carriers  are 
entitled  to  earn  a  fair  return  if  they  can  do  so  under  reasonable 
rates. 

The  carriers,  I  believe,  generally  are  opposed  to  the  substituting 
of  a  rate  base  for  value  as  provided  by  House  bill  7116.  They  be- 
lieve the  tendency  of  such  an  enactment  would  be  to  substitute  a 
rate  base  for  constitutional  value  and  administrative  discretion  for 
judicial  interpretation. 

House  bill  7117  gives  no  consideration  to  value  or  a  fair  return 
thereon  but  requires  the  commission  to  give  consideration  to  the 
transportation  needs  of  the  country  and  directs  the  commission,  so 
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far  as  practicable,  to  initiate,  modifv,  establish,  and  adjust  rates  so 
that  the  revenues  therefrom  will,  under  honest,  efficient  and  economi- 
cal management  and  reasonable  expenditures  for  maintenance  of 
way  and  structures,  constitute  a  safe  basis  in  the  maintenance  of  a 
national  system  of  rail  transportation.  It  i-ecognizes  that  revenues 
fall  with  decreasing  traffic  in  times  of  economic  depression  and  rise 
with  increasing  traffic  in  times  of  economic  prosperity,  and  that  these 
changes  shall  not  necessarily  be  regarded  as  requiring  an  increase 
or  decrease  in  rates,  but  that  the  commission  shall  in  the  exercise  of 
a  sound  discretion  maintain,  so  far  as  possible,  a  general  level  of 
rates  which  will  produce  revenues  consistent  with  such  standard. 
Inquiry  was  made  of  some  of  the  witnesses  as  to  why  Congress 
should  not  return  to  the  policy  in  force  l)efore  the  enactment  of  the 
transportation  act  of  simply  prescribing  rates  that  shall  be  just  and 
reasonable  and  omitting  any  other  instructions  or  directions  to  the 
commission. 

My  own  judgment,  based  upon  my  own  experience  and  that  of 
others  which  has  come  under  my  observation  in  connection  with  tho 
financing  of  the  needs  of  railroad  companies,  is  that  the  repeal  of 
section  15a  without  substituting  therefor  some  provision  recogniz- 
ing the  revenue  needs  of  the  carriers  will  be  treated  by  the  investing 
public  as  an  abdication  by  Congress  of  all  interest  in  the  financial 
welfare  of  the  railroads.  Such  a  course  would  further  seriously 
impair  railroad  credit  and  render  the  financing  by  the  railroads  of 
their  maturing  obligations  extremely  difficult  and  the  raising  of  ad- 
ditional money  for  constructon  of  extensions  and  additions  and  bet- 
terments practically  impossible  for  a  great  majority  of  the  rail- 
roads. In  such  event,  public  confidence  in  the  ability  of  the  railroad 
companies  to  pay  the  interest  on  their  obligations  and  the  dividends 
on  their  stocks  will  not  be  revived  until  the  commission  has  demon 
strated  under  the  new  rule  of  regulation  its  purpose  to  prescribe 
rates  sufficient  to  yield  the  necessary  revenue  to  accomplish  the 
purposes  specified  in  paragraph  (2)  ot  section  15a,  as  it  is  proposed 
to  be  amended  by  House  bill  tll7. 

"  Reasonable  rates,"  as  fixed  in  the  interstate  commerce  act,  means 
a  rate  reasonable  in  the  light  of  conditions  prevailing  at  the  time  it 
is  made  effective,  and  does  not  take  into  consideration  the  fact  that 
revenues  will  fall  with  decreasing  traffic  in  times  of  economic  depres- 
sion and  rise  with  increasing  traffic  in  times  of  economic  prosperity. 
It  does  not  meet  the  situation  attempted  to  be  taken  care  of  by  the 
following  paragraph  in  section  2  of  House  bill  7117: 

The  fact  that  revenues  fall  with  decreasing  traffic  in  times  of  economic  de- 
pression or  rise  with  increasing  traffic  in  times  of  economic  prosperity  shall 
not  necessarily  be  regarded  as  a  reason  for  increasing  or  reducing  rates,  as 
the  case  may  be;  but  it  is  hereby  declared  the  duty  of  the  commission,  in 
the  exercise  of  its  sound  discretion,  to  maintain  as  far  as  possible  a  general 
level  of  rates  which,  over  a  reasonable  period  of  years,  ^vlll  produce  revenues 
consistent  with  the  standard  above  set  forth. 

The  commission,  in  recommending  the  inclusion  of  this  paragraph, 
no  doubt  had  in  mind  that,  in  the  absence  of  some  direction  other 
than  that  rates  should  be  reasonable  in  the  light  of  the  present  only, 
it  should  be  given  authority  to  determine  what  would  constitute 
reasonable  rates,  the  general  level  of  which  could  be  maintained  over 
a  reasonable  period  of  years  and  not  be  subject  to  disturbing  and 


annoying  changes  in  the  case  of  a  decline  in  traffic  below  normal  or 
the  increase  in  traffic  above  normal.  In  other  words,  the  commis- 
sion has  indicated  the  directions  which  it  believes  will  be  in  the 
public  interest  and  in  the  interest  of  an  adequate  national  system  of 
railway  transportation  for  Congress  to  give  to  it  in  dealing  with 
rate  problems.  It  can  not  be  said  with  certainty  that  the  authority 
to  make  reasonable  rates  for  the  present  and  the  immediate  future, 
in  the  light  of  the  then  existing  conditions,  would  justify  the  com- 
mission in  stabilizing  rates  on  a  basis  so  that  neither  declines  in 
traffic  nor  increases  in  traffic  would  necessitate  the  making  of  new 
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Life  insurance  companies,  savings  banks,  and  trustees  have  long 
been  the  principal  customers  of,  and  the  largest  holders  of,  railroad 
securities.  Banks,  bankers,  and  other  institutions  distributing  se- 
curities purchase  securities  for  the  purpose  of  immediate  distribu- 
tion and  quick  turn-over.  They  are  not  investors  m  the  ordinary 
sense  of  the  word,  but  are  the  instrumentalities  by  which  railroad 
.securities  are  distributed  to  investors.  .i       .         *        * 

There  are  generally  statutory  limitations  as  to  the  character  of 
securities  which  may  be  purchased  by  life  insurance  companies, 
savings  banks,  and  trustees.  Secured  bonds  and  obligations  of  a 
railroad  company  are  legal  investments  in  New  York  for  savings 
banks  and  trustees  onlv  when  earnings  available  for  hxed  charges 
have  equalled  at  least  one  and  one-half  times  such  fixed  charges  for 
at  least  five  of  the  six  years  next  preceding  such  mvestoent,  and 
if  unsecured  not  less  than  twice  such  fixed  charges.  Bonds,  de- 
bentures, and  preferred  stocks  of  railroad  companies  are  legal  in- 
vestments for  New  York  life  insurance  companies  when  earnings 
applicable  to  dividends  equal  at  least  four  per  cent  of  their  out- 
standing capital  stock  in  each  of  the  preceding  five  years. 

As  of  January  1,  1931,  seven  and  one-half  billion  dollars  of  rail- 
road bonds  were  legal  investments  for  savings  banks  and  as  of 
January  1, 1932,  perhaps  less  than  $2,000,000,000. 

The  New  York  Legislature  has  passed  an  act  which  has  now  been 
signed  by  the  governor  to  exclucle  the  year  1931  from  considera- 
tion in  determining  the  duties  of  savings  banks  and  trustees  in  re- 
spect to  railroad  bonds  owned  on  January  1, 1932. 

I  am  dealing  with  the  subject  of  pooling  next.  For  Congress  to 
authorize  the  Interstate  Commerce  Commission  to  require  carriers 
to  pool  their  earnings  as  provided  in  the  first  opinion  m  ex  parte  lOeJ 
would  seriously  impair  railroad  credit.  To  authorize  the  commis- 
sion to  require  a  wisely  located,  conservatively  capitalized  and  weU- 
managed  railroad,  with  a  conservative  dividend  policy  to  contribute 
any  part  of  its  earnings  to  the  support  of  another  or  other  rail- 
roads, the  location,  capitalization,  and  dividend  policies  over  which 
the  first-mentioned  road  has  no  control  and  for  which  actions  and 
policies  it  has  no  responsibility,  would  impose  such  a  hazard  upon 
conservatism,  efficiency,  and  sound  financial  policies  as  to  destroy  the 
confidence  of  the  investing  public  in  even  the  strongest  railroads 
being  able  to  meet  their  fixed  charges  and  pay  dividends  to  their 
stockholders  upon  a  conservative  capitalization. 

Such  pooling  would  also  require  the  shippers  to  locate  upon  such 
wisely  located  and  conservatively  operated  railroads  to  pay  rates 
to  maintain  rail  service  in  far-distant  sections  of  the  country  for 
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other  railroads  and  other  shippers  in  which  they  have  no  personal 
interest  I  have  been  unable  to  see  any  reason  for  requiring  such 
shippers  to  make  such  payments  and  I  'see  no  reason  why  their 
rights  should  be  disr^arded.  I  seriously  doubt  the  constitutional 
ri^t  of  Congress  to  impose  such  a  requirement. 

That  is  in  response  to  Commissioner  Eastman's  sug<restion  in 
regard  to  the  matter. 

In  Commissioner  Eastman's  statement  on  pages  17  and  18  of  the 
mimeographed  copies  distributed,  he  apparently  attributes  to  the 
carriers  a  disposition  to  indulge  in  unnecessary  litigation  in  con- 
nection with  recapture,  and  also  assumes  that  neither  the  expense  nor 
the  conduct  of  such  litigation  is  a  burden  on  the  railway  companies. 

I  would  like  to  say  in  response  to  this  suggestion  that  the  railroads 
do  feel  keenly  the  expense  incurred  in  connection  with  recapture  and 
of  the  conduct  of  litigation  in  relation  thereto.  It  is  an  expense  and 
burden  that  they  would  like  very  much  to  be  rid  of.  The  questions 
involved,  however,  are  important  and  the  amount  of  money  involved 
is  very  large. 

As  indicating  the  burden  of  complying  with  the  valuation  act  and 
the  ordei-s  of  the  commission,  the  Atchison  system  lines  have  ex- 
pended on  the  average  for  the  last  three  years' $651,000  per  year  to 
comply  with  the  commission  s  orders  and  to  present  their  own  views 
in  respect  to  recapture  questions.  This  has  operated  to  reduce  their 
net  railway  operating  income  $651,000  per  year  on  the  average  dur- 
ing such  period  and  m  two  of  those  years  that  have  been  exception- 
ally lean  years,  other  railroads  have,  no  doubt,  suffered  similar 
losses  in  income.  There  is,  therefore,  every  i-eason  why  the  railroads 
should  desire  to  avoid  recapture  expenses  and  recapture  litigation. 

The  Supreme  Court  held  in  the  0' Fallon  case  (279  U.  S.  461),  the 
only  recapture  case  involving  the  principles  of  valuation  which  has 
come  before  it,  that  the  commission  had  applied  erroneous  principles 
of  valuation  and  that  in  doing  so  the  commission's  action  was  in  vio- 
lation of  the  carriers'  constitutional  rights.  The  carriei*s  can  hardly 
be  blamed  for  the  institution  of  a  lawsuit  in  which  their  contentions 
were  fully  sustained  and  the  commisison's  valuation  canceled. 

I  agree  with  Commissioner  Eastman  that  the  best  method  of  end- 
ing this  litigation  and  expense  is  by  the  retroactive  rei)eal  of  the 
recapture  provisions  of  section  15a,  and  the  amendment  of  section 
19a,  so  as  to  relieve  the  carriers  from  the  commission's  inventory 
requirements,  leaving  in  the  commission  authority,  however,  to  keejp 
fully  informed  as  to  changes  in  projierty  and  proj)erty  investment. 

The  Chairman.  You  have  five  minutes,  if  anybody  wants  to  ask 
Mr.  Bledsoe  a  question. 

Mr.  Shallexberger.  Mr.  Bledsoe,  I  undei-stood  vour  reply  to  Mr. 
Huddleston  to  be,  if  railroads  are  permitted  to  fix  rates,  that  the 
returns  will  not  be  as  much  as  under  the  rates  that  you  have  got  now. 

Mr.  Bledsoe.  I  think  that  is  so. 

Mr.  Shallenberger.  You  think  the  competition  among  them 
would  result  in  a  reduction  of  rates,  which  would  be  unprofitable? 

Mr.  Bledsoe.  I  think  so. 

Mr.  Shalijenberger.  Is  that  the  opinion  of  most  railroad  men? 

Mr.  Bledsoe.  I  do  not  know. 

Mr.  Shallenberger.  Perhaps  I  ought  not  to  ask  you  that. 


Mr.  Bledsoe.  I  do  not  know.  I  would  not  want  to  say  that  that 
is  the  opinion  of  most  railroad  men,  but,  Mr.  Shallenberger,  I  regard 
the  situation  as  requiring  the  vesting  of  the  power  to  regulate  rates, 
both  maximum  and  minimum,  in  some  regulatory  body,  and  I  have 
believed  that  this  is  in  the  interest  of  the  public  and  the  railroads. 

Mr.  Shallenberger.  I  presume  that  the  railroads  would  fix  the 
rates  that  would  return  them  the  maximum  profit. 

Mr.  Bledsoe.  Well,  competition  is  pretty  strong,  and  not  only 
strong  between  the  railroads,  but  between  communities  and  be- 
tween markets.  We  want  to  find  markets  for  people  on  our  rail- 
roads, and  they  are  the  same  markets  that  must  be  reached  for  the 
people  who  live  upon  other  lines.  We  want  to  make  rates  that  will 
reach  those  markets,  whether  on  a  long  or  short  haul,  and  the  other 
railroads,  whether  farther  away  or  closer,  want  to  reach  that  same 
market  for  the  people  who  live  on  their  railroads.  And  this  brings 
about  a  competitive  situation  which  would,  in  my  judgment,  in  many 
instances  be  destructive  if  we  did  not  have  regulation.  I  have  never 
been  opposed,  as  I  sav,  to  an  act  of  Congress  which  gives  to  the  Inter- 
state Commerce  Commission  authority  to  regulate  rates,  rules,  and 
practices,  and  so  forth,  of  the  carrier's. 

Mr.  Shallenberger.  Of  course,  there  is  a  maximum  beyond  which 
the  carriers  could  not  go,  and  you  really  could  not  meet  that. 

Mr.  Bledsoe.  Regulation  re>sults  in  much  fairer  rates  than  if  the 
unregulated  competitive  conditions  prevailed. 

The  Chairman.  Thank  you  very  much,  Mr.  Bledsoe. 

Mr.  Parker.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Parker. 

Mr.  Parker.  Can  you  tell  what  percentage  of  the  bonds  of  your 
company  is  held  by  institutions  and  what  percentage  is  held  by  in- 
dividuals?   Do  you  have  any  figures  on  that? 

Mr.  Bledsoe.  No;  I  have  not.  I  have  had  a  computation  made  as 
to  our  stock,  but  most  of  our  bonds  are  not  registered  bonds,  and  it 
is  very  difficult  to  tell. 

I  think  I  have  the  figures  as  to  the  stock. 

Mr.  Parker.  I  was  thinking  particularly  about  the  bonds. 

Mr.  Bledsoe.  Most  of  our  bonds  are  not  registered.  We  have 
every  reason  to  believe,  from  the  way  that  the  coupons  come  in,  that 
they  are  largely  held  by  life  insurance  companies,  savings  banks, 
fiduciaries,  and  educational  institutions. 

Mr.  Parkeji.  I  did  not  know  whether  you  could  give  us  that 

information  or  not.  «,       i 

Mr.  Bledsoe.  I  can  not  answer  that  offhand,  and  it  can  not  be 
answered  perhaps  at  all,  but  I  think  it  might  be  said  that  they  are 
held  by  the  parties  named,  and  by  educational  and  scientific  institu- 
tions, religious  organizations,  hospitals,  charitable  organizations, 
banks,  and  trust  companies. 

Mr.  Parker.  You  can  not  give  us  any  estimate  as  to  the  per- 

centasre . 

Mr.  Bledsoe.  Oh,  no ;  I  could  not,  because  I  do  not  suppose  that 
more  than  five  per  cent  of  our  bonds  are  registered,  and  it  is  only 
as  to  registered  bonds  that  we  can  know  who  is  the  owner. 

Mr.  Parker.  I  did  not  know  but  what  you  might  have  that  in- 
formation. 
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Mr.  Bledsoe.  No;  we  have  not.  We  ha\e  endeavored  to  obtain 
that  information  in  a  general  way,  by  inquiry  as  to  who  are  the  own- 
ers of  the  coupons  presented  for  payment,  biit  we  can  not  get  enougn 
information  to  make  estimates  of  ownership  reliable. 

Mr.  Parker.  I  have  seen  an  estimate  that  about  20  per  cent  were 
owned  by  individuals  and  80  per  cent  by  institutions. 

Mr.  Bledsoe.  I  would  not  be  surprised  if  that  is  a  reasonably  fair 
estimate. 

I  thank  you,  Mr.  Chairman,  for  the  patience  with  wliich  you  have 
heard  me. 

Mr.  GiLLEN.  Does  this  recapture  clause  not  have  any  good  traits 
at  all? 

Mr.  Bledsoe.  Well,  the  fact  that  the  commission  has  found  no 

§ood  traits ;  that  the  shippers  have  found  no  good  traits ;  that  the 
tate  commissioners  have  found  no  good  traits;  and  the  railroads 
have  found  no  good  traits,  would  indicate,  if  it  has  any  good  traits, 
they  are  very  difficult  to  find. 

Mr.  GiLLEN.  I  was  just  wondering  if  it  had  any  friends. 

The  Chairman.  We  are    very  much  obliged  to  you,  Mr.  Bledsoe. 

Mr.  Bledsoe.  Thank  you. 

The  Chairman.  The  committee  will  stand  adjourned  until  10 
o  clock,  Tuesday  morning. 

(Thereupon,  at  11.47  o^clock  a.  m.,  the  committee  adjourned  until 
Tuesday,  February  2, 1932,  at  10  o'clock  a.  m.) 
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TUESDAY,  FEBBTJABY  2,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  0. 

(The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Kayburn,  chair- 
man, presiding.) 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  ALFKED  P.  THOM,  GENEEAL  COUNSEL  OF  THE 
ASSOCIATION  OF  KAILWAY  EXECUTIVES,  AND  THE  AMEKICAN 
KAILWAY  ASSOCIATION,  TRANSPOETATION  BUHDINO,  WASH- 
INGTON, D.  C. 

The  Chairman.  You  may  proceed,  Mr.  Thom. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  before  beginning  my 
own  statement,  I  would  like  to  have  the  opportunity  of  reading  into 
the  record  two  brief  statements,  dictated  by  Mr.  Bledsoe,  who  desires 
them  to  be  incorporated  as  a  part  of  his  statement. 

The  Chairman.  Mr.  Bledsoe? 

Mr.  Thom.  Yes,  sir. 

What  I  am  now  reading  are  statements  from  Mr.  Bledsoe,  the 

witness  that  immediately  preceded  me. 
The  first  of  these  statements  is : 

Mr.  Benton  conceded  that  it  might  be  necesstiry  to  have  included  in  the  bill 
some  recognition  of  the  rights  of  the  carriers  to  earn  rates,  which,  under 
honest,  efficient,  and  economical  management,  would  sustain  a  national  trans- 
portation system  adequate  to  meet  the  needs  of  the  public ;  but  indicated  that 
that  purpose  was  necessary  only  as  to  a  class  of  investors  or  members  of  the 
public  designated  as  "timid  souls."  That  designation  can  perhaps  be  now 
well  applied  to  the  entire  secutity  purchasing  public. 

The  fact  of  the  long-continued  decline  in  rail  traffic  and  rail  earnings,  or 
constant  reductions,  in  the  failure  to  pay  dividends,  failure  to  pay  interest, 
failure  of  banks  and  loss  of  bank  deposits,  has  in  the  past  created  a  Nation 
of  timid  souls,  so  timid  indeed  that  a  great  majority  of  the  people  hesitate  to 
purchase  even  things  necessary  for  their  personal  and  family  requirements. 
This  is  not  the  time  to  increase  timidity  or  to  take  action  which  will  delay 
recovery  from  such  timidity.  Shippers'  needs— particularly  when  there  is  a 
return  to  normal  conditions,  which  every  one  of  us,  having  faith  in  our 
country,  hopes  and  expects  to  occur  before  a  great  while — may  have  to  be  met 
while  there  are  many  Investors  who  continue  to  be  timid  souls. 

That  is  one  statement.     The  other  is  this : 

Mr.  Fulbrlght  made  a  statement  In  respect  to  the  accounting  in  connection 
With  the  handling  of  ballast  charges  where  there  is  a  restoration  of  ballast 
worn  out  and  at  the  same  time  an  increase  in  the  thickness  of  the  ballast. 

Under  the  commission's  accounting  requirements,  the  cost  of  replacing  the 
ballast  that  has  been  worn  out,  and  the  cost  of  labor  in  connection  with  the 
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installation  of  the  additional  ballast,  are  all  charged  to  operating  expenses. 
The  cost  of  the  ballast  and  its  dumping  on  the  track  are  charged  to  capital 
account.  The  commission's  reason  for  not  requiring  the  charging  of  the  labor 
cost  of  spreading  the  additional  ballast,  after  it  is  placed  upon  the  track,  to 
capital  instead  of  to  operating  expenses  is  the  diflaculty  of  segregating  the 
labor  cost  as  between  the  two.  The  labor  cost  of  spreading  additional  ballast 
in  connection  with  the  replacement  is  relatively  small.  It  is  a  subject  that,  I 
understand,  has  given  the  accounting  oflScers  of  the  commission  a  good  deal 
of  trouble,  but  they  have  found  no  reason  as  yet  for  changing  the  rule.  It  is 
a  matter  as  to  which  the  carriers  have  no  choice. 

The  commission  has  another  rule,  however,  which  operates  more  to  the  dis- 
advantage of  the  carriers  than  the  rule  above  mentioned  does  to  their  advan- 
tage. The  commission's  regulations  require  the  carrier  to  charge  to  profit  and 
loss,  rather  than  to  operating  expenses,  the  cost  of  property  consumed  in  ren- 
dering service,  but  not  replaced  when  retired.  In  other  words,  the  cost  of 
property  not  replaced  when  retired  ought  to  be  included  in  operating  expenses, 
because  it  is  worn  out  in  rendering  service;  but  its  cost  never  gets  into  the 
operating  expense  accounts  of  the  carriers. 

My  name  is  Alfred  P.  Thorn.  I  am  general  counsel  of  the  Asso- 
ciation of  Eailway  Executives  and  of  the  American  Railway  Asso- 
ciation. 

I  appear  here  for  the  former. 

The  subject  now  under  consideration  is  not  a  new  one  before  this 
committee.  Twelve  years  ago  it  was  considered  here  at  length. 
There  are  but  three  of  the  committee  that  then  heard  it,  who  are  now 
members  of  the  committee  as  at  present  constituted,  the  chairman, 
Mr.  Rayburn,  the  former  chairman,  Mr.  Parker,  and  Mr.  Cooper  of 
Ohio,  are  the  only  three  members  of  the  committee  that  then  con- 
sidered this  bill. 

Mr.  Garber.  They  are  pretty  good  men  too,  are  they  not? 

Mr.  Thom.  Fine. 

The  rest  of  the  members,  the  others  of  the  committee,  have  either 
gone  into  private  life,  or  have  passed  on  to  a  higher  tribunal  where 
those  of  us  who  participated  in  the  consideration  of  this  matter  here 
and  knew  the  action  taken  by  this  committee,  have  the  comfortable 
assurance  that  they  are  having  no  difficulty  in  explaining  their 
opposition  to  section  15a. 

The  association  which  I  now  represent  appeared  here  then  in  oppo- 
sition to  this  measure.  The  committee  agreed,  as  to  its  unwisdom, 
and  an  adverse  report  was  made  in  respect  to  it  by  the  committee  to 
the  House  of  Representatives.  An  opinion  was  given  by  the  present 
Chief  Justice  of  the  United  States  that  the  provision  was  unconsti- 
tutional.   That  opinion  was  before  this  committee  at  the  time. 

It  was  forced  over  by  the  Senate,  by  an  accumulation  of  business 
influence,  which  I  have  never  seen  exceeded  in  matters  presented  to 
Congress.  I  have  hefe  a  petition  signed  by  most  of  the  important 
business  houses,  from  the  Atlantic  to  the  Pacific,  and  from  the  Gulf 
to  Canada,  urging  this  measure  upon  Congress.  Notwithstanding 
that,  this  committee,  in  its  report  to  the  House,  said  this: 
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I  refer  to  the  report  that  was  made  by  Chairman  Esch  to  the  House 
of  Representatives  to  accompany  H.  R.  10453,  report  No.  456,  Sixty- 
sixth  Congress,  first  session.  This  is  what  was  said  in  that  report  m 
regard  to  the  rule  of  rate  making. 


Section  417  provides  as  follows : 

The  commission  sh.ill  be  charged  with  the  duty  and  responsibility  of  observ- 
ing and  keeping  informed  as  to  the  transportation  needs  and  the  transportation 
facilities  and  service  of  the  country,  and  as  to  the  operating  revenues  neces- 
sary to  the  adequacy  and  efficiency  of  such  transportation  fncilities  and  service. 
In  reaching  its  conclusions  as  to  tlie  justness  and  reasonableness  of  any  rate, 
fare,  charge,  classification,  regulation,  or  practice,  the  commission  shall  take 
Into  consideration  the  interest  of  the  public,  the  shippers,  the  reasonable  cost 
of  maintenance  and  oi)eration  (including  the  wages  of  labor,  depreciation,  and 
taxes),  and  a  fair  return  upon  the  value  of  the  property  used  or  held  for  the 
service  of  transportation." 

When  the  bill  passed  the  Senate,  it  had  in  it  all  of  the  funda- 
mentals of  the  present  section  15a.  It  was  referred  to  conference  and 
the  conferees,  after  long  debate,  accepted  the  Senate's  philosophy 
and  the  matter  became  a  law  in  the  shape  in  which  it  is  now  in  the 
statute. 

I  desire  to  discuss  before  the  committee  three  major  questions 
which  arise  in  connection  with  H.  R.  7116  and  H.  R.  7117,  now  before 
the  committee  for  consideration. 

These  questions  relate :  First,  to  the  recapture  provisions  of  section 
15a  of  the  interstate  commerce  act. 

Second,  to  the  proposed  provision  as  to  a  rule  of  rate  making,  and 

Third,  to  the  repeal  of  section  19a  of  said  act,  which  provides  for 
valuation  of  railroad  properties  to  be  made  by  the  commission. 

I  shall  consider  these  in  their  order. 

Before  undertaking  the  discussion,  however,  I  would  like  to  define 
and  have  the  committee  to  appreciate  the  point  of  view  from  which 
I  shall  ask  that  these  matters  be  considered  by  it. 

Whatever  may  be  the  equities  of  investors  in  these  properties, 
grrowing  out  of  the  fact  that  their  earnings  have  been  strictly  limited 
both  in  times  of  prosperity  and  in  times  of  depression  by  the  regu- 
latory powers  of  the  Government,  I  shall  not  ask  that  the  matters 
here  in  issue  be  considered  from  that  standpoint.  I  am  here  making 
no  plea  for  the  protection  of  or  justice  to  the  private  interests  of  the 
owners  of  these  properties,  but  am  asking  only  that  the  questions 
before  the  committee  shall  be  considered  and  solved  with  reference 
alone  to  what  the  public  interest  requires  in  connection  with  them. 

I  am  willing  to  subject  every  argument  I  advance  to  that  test  and 
to  that  test  alone,  so  that  if  the  public  interest  does  not  require  the 
thing  to  be  done  which  I  advocate,  I  must  submit  to  the  issue  going, 
against  me. 

At  the  outset,  therefore,  it  is  necessary  to  inquire  whether  the 
existence  and  maintenance  of  an  adequate  and  efficient  system  of  rail 
transportation  is  still  essential  to  the  public  welfare.  If  it  is  not, 
and  rail  transportation  has  become  obsolete,  as  the  oxcart  and  the 
canal,  and  other  systems  which  have  done  their  work  in  their  day 
and  have  disappeared,  there  is  no  necessity  to  do  anything  about  it. 
\Vhen  a  system  has  survived  its  usefulness,  there  is  no  obligation  on 
the  public  to  assume  the  impossible  task  of  trying  to  save  it. 

But,  if  rail  transportation  continues  to  be  an  essential  agency  of 
commerce,  then  the  public  interest,  whatever  it  is,  must  be  recognized 
and  protected. 

What  is  justified  and  is  to  be  done  must  be  measured  by  the  public 
interest  and  the  public  interest  alone. 
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The  first  question,  therefore,  to  be  fairly  met  and  fairly  answered 
is  whether  the  railroads  are,  notwithstanding  recent  developments  in 
transportation,  essential  to  the  adequate  and  efficient  transportation 
whicli  the  public  needs.  It  is  fair  to  say  that  it  is  the  universal  jud^- 
nient  of  mankind  that  the  new  forms  of  transportation  can  not  pro- 
vide  for  the  entire  transportation  needs  of  the  public,  and  that 
railroad  service  is,  and  will,  so  far  as  human  foresight  can  reveal 
continue  to  be  essential  to  the  public  welfare.  ' 

It  may  be  well  to  obtain  a  detached  view  of  this  question.  The 
subject  has  been  recently  under  careful  and  intelligent  study  in  New 
South  Wales.  In  the  report  of  the  commission  of  that  State  on 
Government  railways  and  tramways,  for  the  year  ended  June  30 
1930,  the  commission  says:  ' 

Attention  has  been  drawn  by  the  commissioners  in  tlieir  annual  report  for 

fuI^^cX^^f^'f  ^^^f  ^^  ^^^  ^^^^  ^^  ^^^^^  competition  on  the  earning  powers  of 
this  State's  railway  system    *    •    ♦. 

The  importance  of  this  matter  Justifies  a  repetition  of  the  final  clause  in  the 
Australasian  Railway  Commission's  statement  quoted  in  the  last  report: 

*    it  is  beyond  question  that  the  road  motor  form  of  freight  trans- 
port can  not  pretend,  in  the  final  analysis,  to  cope  witli  primary  production 

*?  ^u^^^^  *®  "P^**  *^®  ^^^^^  ^^  ^^^^  primary  production  that  the  foundation 
Of  the  Commonwealth  and  the  Dominion  rests,  it  is  obvious  that  if  the  rail- 
roads are  crippletl,  this  foundation  will  be  rendered  insecure  ami  in  time  tlip 
financial  stability  of  Australia  and  New  Zealand  will  be  gravely  depreciated  " 
The  justification  of  this  warning  is  now  coming  home  to  all  Australasia. 

In  a  very  thoughtful  statement  recently  made  at  a  public  hearing, 
by  Col.  Bramerd  Taylor,  Quartermaster  Corps,  War  Department, 
ne  says  i 

The  fundamental  basis  of  a  national  system  of  transportation  in  the  Unite<l 
Mates,  upon  which  a  national  transportation  policy  and  all  transportation 
la^vs  and  regulations  should  be  based,  is  obviimsly  an  arterial  system  of  rail- 
ways with  due  regard  to  the  relation  of  terminal  area  operations  to  trunk- 
line  operations  and  to  tlie  coordination  of  rail,  water,  air,  and  highway  trans- 
portation.  '' 

The  Interstate  Commerce  Commission  in  its  report,  a  few  years 
ago,  m  No.  18,300,  and  entitled  "  Motor  Bus  and  Motor  Truck  Oper- 
ation," made  the  following  finding: 

Steam  railroads  are  and,  so  far  as  now  can  be  discerned,  will  remain  the 
baclibone  of  the  national  transportation  system.  They  alone  can  be  relied  upon 
for  mass  transportation  and  long-distance  liauls  of  passengers  and  goods. 

In  fact,  in  his  report  to  the  commission,  filed  January  of  this 
year.  Examiner  Flynn  makes  the  following  statement : 

A  witness  for  the  automotive  industry  testified  that  nearly  5,000,000  people 
draw  their  livelihood  directly  or  indirectly  from  the  production  of  motor  vehi- 
cles, the  largest  manufacturing  industry  in  the  United  States,  and  that  the 
railroads  derived  3,600,000  carloads  of  freight  from  highway  transportation  in 
1929  with  a  revenue  of  more  than  $500,000,000.  These  fi'gures  impressively 
show  how  the  steady  production  of  motor  vehicles  is  dependent  upon  the  con- 
tinuous eflicient  functioning  of  the  railroads,  and  correspondingly  so  is  the 
social  welfare  of  the  workers  connected  with  the  industry. 

This  situation  is  not,  of  course,  peculiar  to  the  automotive  industry  and  a 
breakdown  in  railroad  transportation  from  any  cause  whatever  will  find  seri- 
ous repercussions  throughout  the  whole  industrial  and  financial  structure  of 
the  country.  Railroads  are  to  the  social,  economic,  and  industrial  life  of  the 
Nation  what  the  circulatory  system  is  to  the  human  body.  Any  serious  vitiation 
will  be  refiected  throughout  the  whole  system. 

The  transportation  situation  must  be  considered  with  vision,  intelligence, 
fairness,  and  courage.     Unless  this  consideration  is  given  and  followed  by 


effectual  action,  it  may  weU  be  that,  when  the  present  business  depression 
passes  and  commerce  and  industry  enter  upon  a  period  of  prosperity  that  in 
the  normal  course  of  progress  will  surpass  any  that  has  gone  before,  the 
national  transportation  machine  will  not  be  able  to  respond  and  function  with 
tlie  efficiency  required  to  furnish  promptly  transportation  adequate  for  the 
steady  and  unobstructed  fiow  of  commerce.  What  rail  transportation  means 
to  the  continued  prosperity  of  the  country  is  indicated  by  the  statement  of  the 
Secretary  of  Commerce  in  1922  before  the  commission  that  car  shortages  during 
a  number  of  years  preceding  and  corresponding  deficiency  in  mot  ve  power 
were  paid  for  by  tremendous  sums  in  commercial  losses  and  consequent 
unemployment. 

In  its  report  in  the  15  per  cent  case,  ex  parte  No.  103,  decided 
October  16,  1931,  the  commission  says : 

It  is  not  enough  in  this  report  to  deal  solely  with  the  15  per  cent  increase 
proposed  and  out  substitute  form  of  temporary  relief.  Something  should  be 
said  of  the  railroad  future  and  what  can  be  done  in  a  more  enduring  way 
to  protect  and  stabilize  It.  The  railroads  now  furnish  the  backbone  and  most 
of  the  other  vital  bones  of  the  transportation  system  of  the  country,  and  we 
believe  this  will  be  the  situation  for  a  long  time  to  come.  We  are  not  im- 
pressed with  the  thought  that  they  are  doomed,  in.  anything  like  the  near 
future,  to  go  the  way  of  the  stage  coach  and  canal. 

In  its  annual  report  to  Congress,  in  December,  1930,  the  commis- 
sion says,  at  page  78 : 

However,  the  country  still  needs  its  railways  and  can  support  them.  With 
the  traffic  of  1929  the  railways  were  as  a  whole  enjoying  a  comfortable  degree 
of  prosperity,  even  tliough  they  did  not  reach  the  full  return  upon  their  prop- 
erty which  we  think  would  be  reasonable.  Fortunately  for  their  financial 
position,  their  capitalization  in  recent  years  has  not  kept  pace  with  their 
investment,  and  the  relation  of  their  net  income,  after  interest  charges  and 
all  taxes,  to  their  capital  stock  was  never  better  in  their  history  than  it  was 
in  1929. 

President  Calvin  Coolidge,  in  March,  1931,  said : 

The  railroads  are  a  public  necessity.  The  Government,  in  taking  charge  of 
them,  has  rendered  them  unable  to  protect  themselves.  Public  welfare  de- 
mands an  equal  chance  for  them  in  a  fair  field. 

Secretary  Hurley,  on  November  24,  1930,  said: 

The  expansion  of  our  industries  means  increased  activities  of  financing  and 
fabricated  products.  The  railroads  will  always  remain  the  carriers  of  these 
products  of  industry.  •  ♦  •  Whatever  high  state  of  development  may 
reach,  these  railroads  will  remain  the  backbone  of  our  national  freight  trans- 
portation system. 

Mr.  Mapes.  You  spoke  of  President  Coolidge? 

Mr.   Thom.  I  was    reading  from   a  statement  by  ex-President 

Coolidge. 
Mr.  Mapes.  You  spoke  of  President  Coolidge,  m  1931. 
Mr.  Thom.  I  did  not  mean  that  he  was  President  in  1931;  but 

ex-President  in  1931. 
Mr.  Mapes.  And  you  followed  that  with  a  statement  by  Secretary 

Hurley. 

Mr.  Thom.  Yes,  sir. 

Commissioner  Ezra  Brainerd,  chairman  of  the  Interstate  Com- 
merce Commission,  in  docket  No.  23,400,  made  the  foUowing  state- 
ment: 

The  railroads  of  the  county  have  been  and  are  toMiay  the  backbone  of  our 
transportation  system.  They  are  essential  to  our  national  protection  and 
our  economic  welfare. 
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Mr.  Horace  M.  Hill,  of  Minneapolis,  Minn.,  in  his  publication 
"  What  Price  Transportation,"  has  this  to  say : 

No  thoughtful  shipper  or  public  representative  who  retains  his  poise  will 
do  or  permit  anyttiing  which  will  weaken  or  destroy  the  essential  railroad 
plant.  And  our  concern  for  the  preservation  of  the  railroad  plant  will  not 
Ijermit  us  to  neglect  the  legitimate  obligations  which  have  been  incurred  in 
the  development  of  these  properties. 

I  think  it  may  be  safely  stated  that  there  is  no  important  body 
of  public  opinion  that  does  not  hold  that  adequate  and  efficient  trans- 
portation by  rail  is,  and  will  continue  to  be,  essential  to  the  public 
welfare.  Congress  itself,  in  section  500  of  the  transportation  act 
has  declared  that  rail  transportation  must  be  fostered  and  preserved 
in  full  vigor  and  in  recent  years  has  never  failed  to  attach  as  a  condi- 
tion of  any  provision  it  thought  wise  to  adopt  that  the  accomplish- 
ment of  it  must  be  consistent  with  the  maintenance  of  an  adequate 
and  efficient  system  of  transportation. 

This  appears  in  section  15a  now  under  consideration,  twice  in  the 
Hoke  Smith  resolution,  and  so  far  as  I  am  advised,  is  universally 
recognized  except  perhaps  in  fugitive  expressions  of  opinion  which 
doubtless  have  been  thoughtlessly  made. 

Considered  solely  from  the  transportation  standpoint,  and  in  the 
broad  relation  which  the  railroads  bear  to  the  public  interest,  I 
accordingly  thing  that  I  may  safely  proceed  upon  the  assumption 
that  the  railroads  are,  and  will  continue  to  be,  an  essential  factor  in 
the  adequate  distribution  of  the  fruits  of  human  industry.  If  there 
be  anyone  who  dissents  from  this  conclusion,  he  doubtlessly  will  be 
interested,  as  I  have  been,  in  a  speculation,  more  or  less  of  a  general 
nature,  of  what  could  take  its  place  in  land  transportation. 

The  position  most  frequently  relied  on  is  that  motor  vehicles  oe 
the  highways  can  handle  the  traffic.  I  am  wondering  whether  those 
people  who  are  inclined  to  that  view  have  given  adequate  considera- 
tion to  the  expanse  of  highway  capacity  that  would  be  needed.  The 
most  recent  estimate  I  have  seen  indicates  that  for  the  year  1930, 
trucks  on  the  highways  handled  about  4  per  cent  of  the  ton-milas  of 
the  freight,  while  the  railroads  handled  about  9G  per  c^nt  at  that 
time.  At  the  end  of  that  year,  in  the  United  States,  there  were 
€93,559  miles  of  improved  highways. 

The  point  is  frequently  stressed  that  the  quantity  of  commerce  now 
handled  on  the  highways  by  trucks  is  already  over-congesting  them 
and  inconveniencing  the  other  users  of  the  public  roads.  The  mem- 
bers of  this  committee  well  know  the  opinion  in  their  several  com- 
munities on  that  subject.  However  that  may  be,  I  suppose  there 
would  not  be  much  dissent  from  the  conclusion  that  if  there  were 
on  the  present  highways  10  per  cent  instead  of  the  4  per  cent  of  the 
ton-miles,  that  would  be  as  much  as  public  opinion  would  tolerate. 
That  would  leave  90  per  cent  of  the  ton-miles  to  be  provided  for  by 
additional  highways.  At  the  end  of  1930  there  were  693,559  miles 
of  improved  highways,  as  I  have  stated,  and  only  about  4  per  cent 
of  the  ton -miles  moved  over  them. 

Would  it  not  be  a  conservative  estimate  to  say  that  it  would  take 
at  least  five  times  the  present  highway  capacity  to  take  care  of 
the  96  per  cent  of  ton-miles  now  moving  by  rail'^  If  so,  it  would 
require  the  construction  of  some  3,478,795  miles  of  new  highway, 
which  at  $30,000  a  mile — said  to  be  considering  the  count rv  as  a 


whole  a  low  average  of  cost— would  involve  an  expenditure  of  somer 
thing  over  $104,000,000,000.  Moreover,  it  is  proper  to  consider 
that  a  trainload  of  2,000  tons  is  handled  by  a  crew  of  five;  a  loco- 
motive engineer,  fireman,  a  conductor,  and  two  brakemen.  It  these 
2  000  tons  were  handled  over  the  highway  by  5-ton  trucks,  it  would 
require   400  trucks,   with    at   least  one   man   to  each   truck— over 

400  men.  .  , . 

These  figures  are  not  given  for  the  purpose  of  presenting  an 
accurate  statement  of  the  situation,  but  merely  to  indicate  that  there 
are  large  practical  considerations,  involving  great  expenditures  tliat 
must  be  taken  into  view  by  those  who  contemplate  scrapping  the  rail- 
roads to  make  way  for  trucks  as  the  sole  agency  of  land  trans- 
portation. .  ,     ,  «      ^  .1      ^     A   • 

Now,  how  is  this  money  to  be  provided  ?  It  seems  that  it  is  gen- 
erally  conceded  that  the  States,  municipalities,  and  counties  are 
about  loaded  up  with  the  expenditures  incurred  in  providing  the 
present  highways.  Are  they  in  the  mood  or  in  a  condition  to  do 
more?  The  Census  Bureau  shows  that  in  the  fifteen  years,  1915  to 
1930,  the  gross  indebtedness  of  the  States  increased  359  per  cent, 
and  during  the  same  period  the  indebtedness  of  American  cities  of 
H0,000  or  more  population  increased  162  per  cent.  An  analysis  of 
that  indebtedness  shows  that  a  vast  amount  was  incurred  in  the 
construction  of  highways,  especially  to  the  states  and  counties  in 
the  countrv  regions,  not  so  large  a  proportion  in  the  cities. 

Starting*  then  from  the  premise  that  adequate  and  efficient  rail- 
roads are,  and  will  continue  to  be,  essential  to  the  public  welfare, 
I  would  like  to  call  to  your  attention,  an  incident  that  was  most 
interesting  to  me,  which  occurred  a  few  years  ago  right  here  m 
this  Capitol.  It  revealed  the  view  of  the  users  of  transportation 
and  their  problems.  ^  ^  ^  .      ^ 

In  the  month  of  May,  1920,  a  conference  of  farmers,  merchants, 
grain  dealers,  cattle  raisers,  and  public  utility  commissioners  ap- 
peared before  a  committee  of  the  Senate  to  complain  of  the  lack 
of  rail  transportation  and  to  ask  Congress  for  an  appropriation 
of  $600,000,000,  in  order  that  the  necessary  equipment  might  be 
purchased  by  the  railroads  to  supply  their  needs.  ,      ,  . 

In  connection  with  that  hearing,  Senator  Cummins  made  this 
statement  to  his  committee : 

Gentlemen  on  Tuesday  morning,  a  large  number  of  men  from  the  Northwest 
and  the  Southeast,  representing  the  farmers,  the  merchants,  gram  dealers, 
cattle  raisers,  and  public-utility  commissions  appeared  before  the  committee 
for  the  purpose  of  informing  us  with  respect  to  a  very  serious  situation  which 
exists  in  that  part  of  the  country,  and  I  am  quite  sure  it  prevails  generally 
throughout  the  United  States.  Their  purpose  in  coming  to  Waslungton  was 
twofold-  First,  to  appear  before  the  Interstate  Commerce  Commission  and 
luake  such  representations  as  might  be  necessary  in  order  to  secure  the  best 
iwsslble  distribution  of  the  car  and  engine  facilities  of  the  various  transporta- 
tion companies ;  and  secondly,  to  ask  Congress  to  do  what  might  be  necessary 
to  be  done  in  order  to  increase  the  facilities  for  railroad  transportation  and 
their  immediate  or  direct  request  on  this  committee  was  to  take  sJteps  for 
the  enlargement  of  the  revolving  fund  of  $300,000,000  provided  in  the  recent 
railroad  act. 

There  were  present  at  that  convention,  representatives  from  Minne- 
sota, Iowa,  Kansas,  Illinois,  Texas,  Wisconsin,  Missouri,  Nebraska, 
and  South  Dakota;  representatives  of  the  National  Grange,  and  in 
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many  instances  several  representatives  of  the   various  States  and 
parts  of  the  country,  which  I  have  mentioned. 

They  testified  at  length  before  the  committee.  The^  pointed  out 
that  at  that  time  their  crops  were  held  by  the  banks  in  the  various 
sections  of  the  country  as  security  for  loans;  that  inasmuch  as  the 
banks  could  not  ship  these  crops  to  market,  there  was  no  opportunity 
for  liquidating  those  loans,  and  they  were  facing  another  crop  yeaV 
with  the  banks  loaded  up  alreadv  with  the  present  crops  with  in- 
ability to  get  rid  of  them,  and  witli  consequent  inability  of  the  fann- 
ers to  borrow  for  the  purpose  of  producing  tlie  next  crop. 

They  gave  instances  which  were  very  striking.  One  man  testi- 
fying as  to  fat  cattle,  said  that  when  a  beef  got  in  condition  for 
market,  it  must  be  marketed  at  once,  or  it  would  begin  to  detrioriate, 
and  with  that  deterioration  went  loss  of  value,  and  that  they  had 
their  herds  of  cattle  developed  up  to  the  point  where  they  were 
ready  for  market,  and  now  they  were  deteriorating  and  they  were 
losing  every  day,  and  one  of  them  testified  that  the  loss  which  had 
been  sustained  and  suffered  by  the  farmers  in  those  regions  would 
more  than  buy  all  of  the  equipment  which  the  railroads  needed. 

I  refer  to  the  hearings  before  the  Senate  Committee  on  Inter- 
state Commerce  on  Senate  bill  4373,  on  the  subject  of  railroad-car 
shortage,  hearings  held  in  May,  1920. 

That  is  the  picture,  not  given  by  railroad  men,  of  the  necessity 
for  rail  transportation.  It  was  a  voluntary  expression  from  the 
farmei-s  and  users  of  transportation  throughout  large  sections  of 
the  country,  of  how  their  highest  interests  were  being  sacrificed 
by  their  inability  to  get  their  products  to  market. 

If  then  an  adequate  and  efficient  system  of  rail  transportation 
is  essential  to  the  public  welfare,  it  seems  appropriate  to  consider 
the  effect  of  the  proposed  bills  here  on  the  adequacy  and  efficiency 
of  such  transportation. 

I,  therefore,  come  first  to  consider  the  proposal  as  to  the  repeal  of 
recapture. 

No  real  danger  from  these  recapture  provisions  is  anticipated 
for  some  considerable  time  in  the  future.  There  is  no  suggestion 
that,  under  present  conditions  or  those  immediately  prospective, 
there  will  be  any  recapture  amounts.  The  real  and  the  passing 
danger  is  from  the  provision  as  it  relates  to  the  past. 

There  is  more  danger  from  the  proposal  to  amend  section  15a 
and  leave  recapture  for  the  past  untouched  than  there  would  be  if 
nothing  whatever  is  done  in  regard  to  15a.  because  the  amendment 
of  the  section,  so  as  to  repeal  recapture  tor  the  future  and  leave 
it  untouched  as  to  the  past,  would  indicate  to  the  public  that  it  is 
the  policy  of  Congress  to  insist  that  steps  shall  be  taken  to  enforce 
claims  as  to  the  past.  Even  if  it  should  be  the  purpose  to  follow 
this  legislation  with  other  legislation,  repealing  it  for  the  past,  it 
would  be  a  long  time  before  that  could  be  done  and  tlie  public  re- 
assured. Meanwhile,  an  immeasurable  injury  would  be  don  to  the 
prospects  of  economic  recovery  at  this  critical  time. 

The  country  is  confronted  with  very  large  claims  for  recapture. 
Mr.  Eastman,  in  speaking  for  the  commission,  suggests  that  they 
might  reach  the  figure  of  $378,000,000.  I  have  a  statement  before 
me  of  hgures  which  were  gotten  up  by  the  commission  some  time 
ago,  and  is  now  more  or  less  obsolete,  but  it  will  serve  the  purpose 


of  illustration.  In  that  statement  there  was  a  total  excess  up  to 
various  dates,  the  latest  I  believe  ending  with  1928,  estimated  at 
$431,855,151.  That  was  both  halves  of  the  excess,  the  half  that 
goes  to  the  Government  and  the  half  that  was  to  be  retained 
by  the  carriers.  The  half  that  is  going  to  the  Government  is  now 
estimated  at  $378,000,000.  It  is  estimated  that  that  will  be  dis- 
tributed among  some  three  or.  four  hundred  companies,  most  of 
them  not  the  large  and  powerful  companies  which  are  doing  the 
business,  but  unexpectedly  it  has  worked  so  as  to  be  more  largely 
due  by  the  smaller  and  less  capable  financially  of  these  companies. 

In  order  to  enforce  this  recapture,  the  law  makes  it  necessary  for 
the  commission  to  find  the  value  of  each  railroad  for  each  year 
that  the  recapture  is  claimed. 

The  basis  of  recapture  is  the  value  of  the  property  during  the 
recapture  year.  In  order  to  enforce  it,  the  commission  must  find 
the  value  for  that  year,  and  if  there  is  another  year  for  which 
recapture  is  reclaimed  on  the  same  road,  they  must  review  that 
valuation  and  find  it  also  for  that  year. 

The  question  has  been  asked  why  the  railroads  have  not  laid 
up  a  reserve  to  meet  these  amounts.  The  answer  is  to  be  found 
in  the  law  itself.  No  one  could  tell  what  the  recapturable  amount 
was  under  the  law  until  the  commission  had  made  the  valuation. 

It  was  not  for  the  railroads  to  value  their  own  property.  It  was 
not  for  them  to  make  an  estimate  of  what  their  property  was 
worth,  but  the  condition  precedent  to  any  liability  for  recapture 
was  by  the  statute  made  a  valuation  by  the  commission. 

The  commission  undertook  to  suggest  to  the  various  railroads 
that  they  should  pay  into  the  commission  a  sum  based  upon  their 
own  valuation  of  their  own  property.  In  a  very  few  cases  that  was 
done.  But  the  payments  in  almost  every  instance  were  made  under 
protest. 

There  was  no  obligation  on  any  railroad  to  do  it.  Congress  had 
said  that  there  was  no  obligation  in  respect  to  recapture  arising 
until  the  commission  has  found  the  value  of  the  property  and  has 
ascertained  the  amount  of  it. 

It  has  been  testified  here  that  for  the  carriers  to  set  up  a  reserve 
of  an  estimated  sum  would  amount  to  a  quasi  admission  that  a 
certain  amount  would  be  due.  The  books  of  these  carriers  are  open 
to  the  inspection  of  the  commission,  and  for  them  to  contain  the 
carrier's  estimate  of  a  recapturable  amount  might  be  interpreted 
as  the  carrier's  admitting  at  least  this  much  would  have  been  due. 
To  undertake  to  set  up  bv  guess  a  reserve  to  cover  recapture  would 
have  been  an  extremely  difficult  thing  to  do  in  the  first  place,  because 
of  the  lack  of  money,  and  in  the  second  place  because  of  the  un- 
fortunate legal  consequences  which  might  ensue. 

Now,  suppose  the  commission  starts  to  enforce  this  recapture 
for  the  past,  and  begins  to  value  each  year — not  the  1914  value: 
not  the  1919  value ;  not  the  1927  value — but  to  value  for  each  year. 
Naturally,  under  the  commission's  methods  of  valuation,  the  valua- 
tion which  it  would  reach  without  proper  consideration  of  the  fac- 
tors which  the  railroads  are  advised  the  Supreme  Court  of  the 
United  States  had  declared  to  be  necessary,  there  would  be  litigation 
over  every  one  of  those  claims  for  the  recapture.  And  the  courts 
Would  be  filled — the  Supreme  Court  included — with  that  litigation; 
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but  that  is  not  the  worst  side  of  it.  The  worst  of  it  is  that  if  the 
commission  prevailed  and  judgments  in  the  aggregate  for  $378,- 
000,000,  or  any  similar  sum,  was  entered  against  these  railroads, 
and  they  were  valid,  then  the  next  question  that  would  come  would 
be,  where  would  the  money  come  from  to  pay  them  ? 

I  have  told  the  committee  that  no  reserves  have  been  set  up  to  meet 
this  claim,  and  I  have  told  the  committee  the  reason  why  no  reserves 
have  been  set  up.  What  then  would  be  the  recourse  of  these  carriers 
to  obtain  the  money  to  pay  these  claims?  It  would  be  to  go  out  and, 
in  the  market,  borrow  it.  They  would  go  into  a  mai*ket  at  the 
present  time  demoralized  and  incapable  of  taking  care  even  of  legiti- 
mate appeals  for  loans.  They  would  ask  to  borrow  money,  noc  in 
order  to  create  a  new  asset,  which  would  be  an  additional  security 
for  the  money  borrowed,  but  without  creatmg  any  new  assets;  they 
would  go  in  the  market  and  try  to  borrow  money  for  the  admitted 
purpose  of  paying  it  out  and  thus  decrease  their  assets. 

The  committee  will  readily  see  that  that  would  be  an  impossible 
task. 

There  is  no  place  where  any  such  money  could  be  borrowed,  and 
the  country  would  be  confronted  with  millions  upon  millions  of 
judgments  without  any  ability  on  the  part  of  the  railroads  to  borrow 
the  money  to  pay  them,  and  with  the^e  unpaid  judgments,  what,  in 
your  judgment,  would  be  the  effect  upon  the  economic  hopes  of  the 
country  in  respect  to  a  business  recovery  ? 

Some  of  my  clients  say,  "  We  are  not  in  the  recapture  class.  We 
are,  tlierefore,  not  interested  in  this  question."  I  sav  to  them  in 
reply,  that,  whether  you  are  in  the  recapture  class  or  not,  to  have 
accumulations  of  judgments  unpaid,  such  as  I  have  referred  to,  will 
affect  not  only  the  people  that  owe  the  money  but  will  affect  every 
other  railroad  in  the  country  and  will  affect  every  business  enterprise 
in  the  country. 

To  contemplate  for  one  moment  the  accumulation  of  this  mass  of 
indebtedness  without  any  ability  to  pay  will  carry  dismay  into  the 
hearts  of  the  most  hopeful  of  our  t)eing  able  to  accomplish  any 
economic  recovery  in  the  near  future. 

I  do  not  think  that  I  can  overemphasize  the  importance  of  the 
suggestion  which  I  am  now  making.  I  do  not  imagine  any  greater 
catastrophe  that  can  happen  to  the  hopes  and  the  efforts  of  the  men 
that  are  trying  to  restore  economic  prosperity  to  the  country  and 
trying  to  preserve  adequate  transportation  facilities  for  the  move- 
ment of  the  people's  commerce  than  an  effort  to  enforce  these  recap- 
ture provisions. 

To  attempt  to  collect  these  amounts  would  not  only  have  the  effect 
that  I  have  mentioned  in  respect  to  the  business  of  the  country  but 
it  would  have  this  additional  effect:  It  would  have  an  effect  upon 
the  ability  of  these  carriers  to  employ  labor.  With  this  adjustment 
just  made  at  Chicago  limited  to  e2q>ire  within  one  year,  if  you 
pursue  the  policy  of  making  these  collections  from  the  railroads, 
what  would  be  the  effect  at  the  end  of  that  year  on  the  capacity  of 
the  railroads  to  give  reemployment  and  to  restore  wages? 

Another  effect  it  would  have  would  be  this:  Of  course,  if  the 
universal  bankruptcy  which  would  be  involved  in  an  effort  to  enforce 
this  statutory  requirement  were  to  occur,  the  basis  of  taxation  of 
these  railroads  ought  to  be  reduced  because  their  values  would  be 


reduced,  and  the  income  of  the  States,  of  the  cities,  and  of  the  coun- 
ties of  the  country  on  which  they  are  dependent  for  the  purpose  of 
maintaining  their  schools  and  of  conducting  the  governments  would 
be  seriously  impaired. 

Some  questions  have  been  asked  which  may  make  it  appropriate 
to  consider  the  status  of  the  recapturable  amounts.  I  have  explained 
so  much  of  that  status  as  is  dependent  upon  the  valuation  of  railroad 
properties  in  each  recapturable  year  by  the  Interstate  Commerce 
Commission,  but  another  question  has  been  asked,  important  and 
intelligent,  and  that  is  whether  or  not  a  trust  has  arisen  in  respect 
to  these  recapturable  amounts  which  ought  now  to  be  regarded 
by  Congress.  In  connection  with  that  it  will  be  observed  that 
no  cestui  que  trust  has  obtained  any  interest  in  this  fund.  It 
is,  so  far  as  it  has  been  paid,  in  the  control  of  the  Interstate  Com- 
merce Commission.  So  far  as  it  is  unpaid,  it  is  collectible  by  the 
Interstate  Commerce  Commission.  But,  the  statute  gives  no  cestui 
que  trust  an  interest  in  it  until  the  commission  takes  action  for  its 
use,  and  the  commission  has  taken  no  such  action.  Consequently, 
there  is  no  cestui  que  trust  that  has  secured  an  interest  in  it.  But, 
moreover,  there  is  no  equitable  basis  for  this  trust.  The  condition 
which  justified  the  enactment  of  it,  in  the  opinion  of  Congress, 
was  that  rates  would  under  the  new  statutory  policy  be  increased,  up 
to  the  point  of  giving  a  fair  return  on  the  values  of  these  properties, 
and  that  the  consequence  of  that  increase  in  rates  would  be  that  some 
carriers  would  earn  more  than  they  ought  to  and  the  excess  should 
l>e  taken  away  from  them. 

Both  historically  and  as  a  matter  of  evidence  before  this  committee, 
it  is  true  that  there  has  been  no  such  increases  in  rates.  It  is  true 
that  there  was  an  increase  in  Ex  Parte  74  in  1920.  There  an  effort 
was  made  to  carrv  out  the  mandate  of  this  statute  and  to  create 
rates  which  would  have  the  effect  which  the  statute  contemplates. 
Almost  immediately  those  rates  were  abandoned,  some  of  them  by 
the  carriers,  many  of  them  by  the  commission,  and  the  whole  basis 
of  FiX  parte  74  was  disregarded  and  dismissed  becau!-e  rates  must 
give  way  to  economic  conditions  and  can  not  be  made  on  value. 

Commissioner  Eastman  has  come  here  and  testified  that  the  rates 
which  the  carriers  have  been  operating  on  have  not  been  affected  by 
section  15a,  but  were  made  from  the  considerations  which  would  be 
applicable  independently  of  section  15a. 

Mr.  Benton,  for  the  State  commissions,  has  given  similar  testimony, 
so  that  the  equitable  basis  of  a  trust  is  entirely  lacking.  Congress 
did  not  say  that  independently  of  the  increased  rates  which  were 
called  for  by  section  15a  any  carrier  that  earns  over  6  per  cent  should 
have  its  money  taken  away.  It  said  that  when  the  commission 
increases  the  basis  of  rates  so  as  to  correspond  with  the  mandate 
of  section  15a,  and  the  carriers  earn  more  under  that  condition  than 
they  would  under  conditions  independent  of  the  statutory  require- 
ment, some  of  those  earnings  are  recapturable  and  constitute  a  trust 
fund. 

But,  inasmuch  as  that  statutory  level  of  rates  has  never  been  put 
into  operation ;  inasmuch  as  that  anticipated,  that  predicated,  result 
is  one  that  has  never  followed,  but  the  carriers  have  been  operating 
under  rates  which  were  normal  and  made  under  conditions  of  eco- 
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nomic  pressure,  and  economic  necessity,  the  trust  which  was  pro- 
posed by  section  15a  has  never  arisen,  and  there  is  no  difficulty  in 
dealing  with  it  from  the  standpoint  of  an  alleged  trust. 

If  a  trust  had  arisen,  still,  it  would  be  in  the  power  of  Congress 
to  cancel  it,  because  no  cestui  que  trust  has  acquired  an  interest  in 
it.  To  those  gentlemen  who  feel  that  there  ought  to  be  some  con- 
sideration given  to  the  question  of  a  trust,  I  submit  that  the  entire 
equitable  basis  of  a  trust,  whatever  may  be  its  legalistic  or  technical 
form,  is  lacking,  and  accordingly  there  is  no  difficulty  in  repealing 
the  statute. 

I  have  before  nie  a  statement  showing  the  n^sidt*^  of  the  operations 
of  these  railroads  for  1919  to  1930,  in  the  United  States,  considered 
as  a  whole;  in  the  eastern  region,  which  inchides  the  PocahofUas 
region ;  in  the  southern  region,  and  in  the  western  region. 

For  the  United  States  as  a  whole,  there  has  bcH?n  no  year  during 
that  whole  period  when  the  statutory  percentage,  set  as  a  measure  of 
fair  return,  was  realized  by  the  railroads. 

In  the  eastern  district,  which  includes  the  Pocahontas,  there  was 
one  year  when  the  return  was  5.90  instead  of  5.75  per  cent,  and  that 
was  the  year  1928. 

In  the  southern  district  there  were  two  years,  1925  and  1926. 

And,  in  the  western  district,  there  was  no  year. 

The  fact  that  in  the  years  I  have  mentioned  there  was  an  excess 
over  the  5.75  per  cent  in  one  year  in  one  of  the  regions  and  in  two 
years  in  another,  is  completely  explained  by  the  difference  in  traffic 
conditions  in  those  particular  years  and  not  by  any  dilTerence  in  rates. 

Taking  the  first,  the  eastern  district,  which  includes  the  Poca- 
hontas, if  you  deduct  the  Pocahontas  region  from  the  eastern  region, 
the  result  of  that  part  of  the  region  that  is  left  is  far  below  the  5.75 
per  cent,  but,  why  was  it  that,  in  one  year,  during  that  time,  the  per- 
centage which  the  eastern  group  construed  as  including  the  Poca- 
hontas region,  was  slightly  exceeded?  Here  is  the  explanation :  This 
is  taken  from  Mineral  Resources  of  the  United  States,  1926,  published 
by  the  Department  of  Commerce,  Bureau  of  Mines. 

Speaking  of  the  movement  of  bituminous  coal — and  that  is  what 
comes  from  the  Pocahontas  region — throughout  the  last  half  of  the 
year — that  is,  the  year  1926 — and  the  year  in  question  here  where  the 
percentage  was  exceeded. 

*  •  *  Throughout  the  last  half  of  the  ytar  a  great  (•ff-shore  <]emaiid  was 
one  of  the  dominating  influences  in  the  coal  market.  The  foreign  demand  was 
unusually  intense  because  of  the  seven  months'  suspension  of  production  in 
Great  Britain.  The  general  walkout  of  the  British  miners  on  May  1  immedi- 
ately started  discussion  of  exports  from  this  country.  In  May  sea-borne  ship- 
ments increased  approximately  28  per  cent  «)ver  the  April  figure,  the  June  total 
was  about  twice  as  large  as  that  of  May,  and  July  mort*  than  doubled  the  Juie 
total.  There  was  a  continuous  increase  each  month,  until  a  record  of  3,722,095 
net  tons  was  reached  in  November.  For  the  year  the  total  sea-borne  exports 
of  bituminous  coal  reached  21,510,000  net  terns,  an  increase  of  approximately 
450  per  cent  over  1925  and  a  quantity  only  slij^htly  under  the  rtH!ord  set  in 
1920. 

So  that  that  shows  that  there  was  an  extraordinary  increase  in  coal 
traffic  from  the  Pocahontas  region  in  the  year  1926,  due  to  world 
causes,  and  the  reason  that  the  5.90  per  cent  was  realized  by  the 
eastern  roads  was  because  these  Pocahontas  roads,  serving  the  bi- 
tuminous region  had  the  tremendous  increase  of  traffic  just  mentioned. 


Now,  as  to  the  southern  district,  the  fairly  good  financial  showing 
of  the  carriers  made  in  the  southern  region,  during  the  years  1926 
and  1926,  and  for  a  few  years  immediately  preceding  is  traceable 
directly  to  the  Florida  land  boom.  Economic  conditions  in  Florida 
had  been  improving  steadily  for  some  time,  but  a  sudden  prosperous 
condition  was  achieved  in  1923.  During  1924  and  1925  wild  specu- 
lations in  vacant  real  estate  occurred  but  in  the  early  part  of  1926 
a  severe  reaction  followed.  Despite  the  1926  let-up,  in  the  real 
estate  market,  a  large  amount  of  road  building  and  public  improve- 
ment work  was  under  way.  This  activity  continued  to  hold  up  the 
volume  of  traffic  for  the  southern  carriers.  Thus  the  large  expan- 
sion of  construction  work  in  Florida  directly  contributed  to  and 
caused  the  temporary  prosperous  conditions  of  the  southern  car- 
riers at  that  time.  So  that  the  Florida  traffic  accounts  for  the 
returns  of  the  southern  groups  in  the  two  years  that  I  have  men- 
tioned where  the  5.75  percentage  was  exceeded. 

Not  the  rates,  but  a  large  sudden  excess  of  traffic  was  the  cause; 
and,  consequently,  there  is  nothing  to  sustain  the  position  that  the 
carriers  have  earned  in  any  region  a  fair  return  on  their  property 
as  defined  by  Congress  and  as  made  the  basis  of  recapture  in  a 
single  year  which  is  attributable  to  rates  that  were  put  in,  in  con- 
sequence of  section  15a. 

I  would  like  to  refer  in  this  connection  to  one  or  two  of  the  ab- 
surd situations  that  arise  because  of  the  effort  to  enforce  this  recap- 
ture provision. 

Mr.  Bledsoe's  testimony  showed  you  how  it  was  with  the  powerful 
Atchison  Co.,  that  although  there  were  two  years  when  recapturable 
amount*?  were  claimed,  yet  taking  all  of  the  years  together,  from 
that  time  to  this,  there  was  a  tremendous  deficit  over  a  fair  return. 
That  is  an  illustration  from  one  of  the  strong  roads  of  the  country. 

I  come  now  and  present  to  the  committee  a  record  of  the  com- 
mission in  the  case  of  the  Salem,  Winona  &  Southern  Railroad  Co., 
a  small  company.  Here  is  the  commission's  report  finding  the 
amounts  due.  They  made  a  valuation  of  the  road,  and  may  I  digress 
here  to  say  that  the  finding  which  I  read  from,  in  the  previous  ex- 
hibit, shows  the  results  in  the  various  districts  based,  not  on  the 
valuation  of  the  carriers,  but  on  the  valuation  of  the  Interstate 
Commerce  Commission.  The  figures  in  that  exhibit  were  based  upon 
a  valuation  of  the  commission  made  by  groups  for  the  purpose  of 
Ex  Parte  74,  and  to  that  valuation  was  added  the  admitted  addi- 
tions and  betterments  that  had  been  put  upon  the  various  proper- 
ties subsequently  thereto,  so  that  the  preceding  fibres  I  read  from 
that  report,  referred  to  a  valuation  of  the  commission's  made  in  a 
manner  that  I  have  now  described. 

But  here,  in  this  Salem,  Winona  &  Southern  Railroad  Co.,  the 
complete  report  of  which  I  hold  in  my  hand,  there  was  a  valuation  of 
the  commission  of  its  properties  in  each  of  the  several  years,  and 
they  vary  as  between  the  years.  That  valuation  varies,  it  is  interest- 
ing to  note,  from  $118,100  in  1920  to  $112,000  in  1928,  showing  the 
commission  makes  the  value  for  each  recapture  year. 

Now,  what  was  the  result?  The  result  was  that  the  commission 
found  that,  for  the  10  months  of  1920,  there  was,  in  the  case  of  this 
carrier,  an  excess  over  6  per  cent  on  the  value  it  found  of  ^,763.98. 
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and  that   for  the  year  19'26,  that  there  was  an  excess  over  6  per 
cent  on  the  vahie  ascertained  for  that  year  of  $5,614.22. 

The  rei)ort  covers  nine  periods.  The  last  10  months  of  1920,  and 
all  of  the  years  down  to  and  including  1928. 

In  two  <)f  those  periods,  the  commission  found  these  small  amounts, 
as  I  tell  you.  In  one  case  it  was  $3,763.98,  and  in  the  other  $5,614.22, 
or  an  aggrejrate  of  $9,378.20. 

In  the  other  seven  periods  the  commission  found  that  there  was 
a  deficiency  under  the  6  per  cent.  In  the  aggregate,  those  deficien- 
cies amount  to  $82,000.98,  against  the  amount  of  excess  claimed  in 
two  of  the  periods  of  $9,378.20. 

In  other  words,  as  to  this  little  road,  enforcement  of  this  law 
would  mean  that  for  the  two  periods  mentioned  the  road  must  pay 
one-half  of  the  $9,378.20,  and  in  the  other  seven  periods  it  had  a 
deficit  of  over  $82,000. 

Now,  somebody  may  say  that  means  that  it  was  a  bad  basis  taken, 
this  1-year  basis*;  that  there  ought  to  have  been  a  longer  period,  but 
what  about  that  ^  If  you  can  change  your  period,  I  believe  you  can 
change  your  trust.  If  it  is  in  your  power  to  change  your  period, 
it  is  in  your  power  to  change  your  trust,  because  the  period  is  an 
inseparable  part  of  the  trust. 

In  my  judgment  there  is  no  doubt  about  your  power  to  repeat 
these  recapture  provisions.  And,  the  fact  is  that  these  recapture  pro- 
visions are  now  recognized  as  a  legislative  blunder.  It  was  thought 
so  by  this  committee  in  1920.  It  has  now  been  testified  before  you 
by  the  Interstate  Commerce  Commission ;  by  the  State  commissions : 
and  by  the  shippers,  represented  by  the  National  Industrial  TraflSc 
League. 

It  is  now  being  testified  to,  to  you,  by  the  class  1  carriers.  I  am 
told  that  that  will  be  followed  by  the  short  lines,  and  their  repre- 
sentatives tell  me  that  they  will  take  the  same  view. 

If  it  is  a  blunder;  if  it  does  have  the  eifect  and  hangs  as  a  pall 
upon  the  possibility  of  the  restoring  of  prosperity  to  this  country;  if 
the  catastrophe  of  these  judgments  is  anywhere  near  the  magnitude 
that  I  understand  it  to  be,  why  not,  when  you  have  the  chance,  cor- 
rect the  blunder,  and  ask  Congress  to  take  the  steps  which  this  com- 
mittee urged  it  to  take  in  19:20,  and  get  rid  of  the  thing  that  will  be 
second  only  in  disaster  to  the  great  depression  which  is  now  over- 
hanging the  country? 

Mr.  Bfrtness.  I  would  like  to  ask  you  one  question. 

Mr.  Thom.  Yes,  sir. 

Mr.  BuRTNESs,  On  the  testimony  that  you  gave  with  reference  to 

the  road,  the  name  of  which  I  do  not  recall 

Mr.  Thom.  Salem,  Winona  &  Southern. 

Mr.  BuRTNESs.  But,  which  shows  the  unfairness  of  the  recapture 
clause  for  particular  years,  peak  years  and  lean  years,  can  you  tell  us 
what  the  result  would  be  if  the  tentative  suggestion  of  Mr.  Bledoe. 
made  the  other  day,  in  his  statement,  were  followed  and  they  treated 
the  entire  11  years  and  some  months'  period  as  the  time  for  deter- 
mining whether  or  not  there  was  excess  income  during  the  period  as 
a  whole.  Would  that  company  then  be  among  those  roads  that 
w  ould  still  have  to  pay  under  the  recapture  clause  ? 

Mr.  Thom.  That  company  would  not.  There  would  be  a  $73,000 
deficit. 


Mr.  BuRTXESS.  That  is  what  I  wanted  to  know. 

Mr.  TnoM.  Over  the  amount  of  the  recapture  fund.  Thnt  is  so  of 
the  Atchison.  You  asked  the  question,  Mr.  Burtness.  the  other  day, 
as  to  whether  that  was  so  of  all  of  the  roads. 

Mr.  Burtness.  I  do  not  think  that  I  asked  that  in  the  record,  but 
I  know  some  of  us  were  discussing  it  generally  after  one  of  the  ses- 
sions was  over  as  to  what  the  situation  would  be  w^ith  reference  to 
the  railroads  as  a  whole,  and  it  is  one  of  the  questions  that  I  do  hope 
we  can  get  very  definite  information  on  before  the  hearings  close. 
At  least,  I  would  like  to  have  it,  to  find  out  just  what  the  practical 
situation  would  be  if  Congress  should  decide  to  repeal  the  recapture 
in  all  cases  except  those  where,  for  the  entire  period  of  11  years  and 
some  months  the  individual  railroads  have  earned  more  than  the  6 

per  cent. 

Mr.  Thom.  That  would  not  solve  all  of  the  ceases.  There  would  be 
still  some  cases,  where,  if  the  average  w^as  to  stop  now,  there  would  be 
recapturable  excess. 

Mr.  Burtness.  Then,  if  that  is  the  case,  whv  should  not  those  rail- 
roads that  have  earned  more  than  6  per  cent  during  all  of  the  period 
be  called  upon  to  pay  that  excess  under  the  law  ? 

Mr.  Thom.  Well,  I  discussed  that  question  before  you  came  in.  I 
will  discuss  it  again,  however. 

Mr.  Burtness.  I  do  not  want  you  to  do  that,  because  I  expect  to 
read  your  testimony. 

Mr.  Thom.  I  pointed  out  the  great  disaster  .that  would  be,  not  to 
the  railroads,  because  I  mentioned  that — I  mean,  as  to  their  private 
interests — but  I  am  asking  no  consideration  of  this  problem  from 
the  standpoint  of  saving  jtheir  owners.  I  am  asking  what  I  ask 
only  from  the  public  standpoint,  and  I  tried  to  show  that  to  insist 
on  this  recapture  amount,  whether  on  an  average,  as  you  stated,  or 
as  the  law  is  now  writjten,  would  be  to  set  back  the  prosperity  of 
the  economic  recovery  in  a  way  that  is  perfectly  appalling  to 
contemplate. 

Mr.  Burtness.  Even  though  the  requirement  for  the  excess  would 
apply  only  to  roads  that,  both  during  the  good  and  the  bad  times 
jlhat  we  have  had  for  11  years,  have  received  an  average  return  of 
more  than  6  per  cent  every  year. 

Mr.  Thom.  You  would  have,  then,  all  of  the  litigation;  you 
would  have  then  the  judgments;  you  would  have  the  inability  of 
those  railroads  to  pay;  vou  would  have  no  market  in  which  they 
could  get  the  money.  The  whole  money  market  is  demoralized  and 
it  would  be  a  blow^  even  in  tha.t  event. 

Mr.  Burtness.  Of  course,  many  of  the  cases  would  be  wiped  out. 

Mr.  Thom.  Some. 

Mr.  Burtness.  You  say  some.  The  testimony  during  this  hear- 
ing would  indicate  that  most  of  them  would  be,  at  least  of  the  smaller 
ones. 

Mr.  Thom.  I  think  t)hat  any  sum  that  any  member  of  the  com- 
mittee may  have  in  mind,  would  be  removed  when  you  contemplate 
a  few  more  years  of  this  depression,  all  of  them  would  be  w  iped  out. 

Mr.  Burtness.  Well,  of  course,  I  couple  that  with  an  immediate 
repeal  of  the  recapture  provisions  for  the  future. 

Mr.  Thom.  But,  if  all  would  be  wiped  out — if  we  wait  a  few 
years  all  would  be  wiped  out;  but  it  would  all  not  be  wiped  out, 


.1 


226 


RAILROAD  LEGISLATION 


RAILROAD   LEGISLATION 


227 


if  you  act  now  and  repeal  it  for  the  future,  even  though  you  make 
a  general  average  for  the  past. 

If  recapture  for  the  past  is  now  permitted,  the  effect  will  be — 
as  1  have  attempted  to  show  by  the  statement  I  have  made — to  im- 
pair the  credit  of  jbhe  carriers ;  to  injure  the  general  business  of  the 
country,  and  to  indefinitely  postpone  its  economic  recovery. 

Secondly,  to  impair  the  power  of  the  carriers  to  pay  taxes  and, 
as  the  values  of  the  carriers'  properties  decrease,  the  effect  would 
be  to  reduce  the  amount  of  jtaxes  to  the  public. 

Third,  to  impair  the  ability  of  the  carriers  to  pay  wages  to  their 
employees. 

I  now  come  to  the  discussion  of  the  proposed  rule  of  rate  making 
in  the  event  recapture  is  repealed.  It  is  necessary,  in  connection 
with  that,  to  consider  first  H.  R.  7116,  which  provides  for  the  pro- 
posed artificial  rate  base.  Manifestly,  that  proposal  raises  an  im- 
portant constitutional  question.  That  bill  provides  that  you  shall 
make  the  rate  base  different  from  value,  and  provides  that  the 
commission  shall  so  adjust  rates  as  to  produce  a  fair  return  on  that 
rate  base ;  not  on  value. 

Mr.  Shallenberger.  Colonel,  just  what  do  you  mean  by  saying 
that  the  rate  is  not  .to  be  based  on  value,  but  something  else  'i 

Mr.  Thom.  Because  that  is  the  way  the  proposed  rate  base  is 
constructed.  It  is  constructed  without  reference  to  matters  which 
the  Supreme  Court  says  must  be  taken  into  consideration  in  reach- 
ing value,  and  they  do  not  pretend  that  it  is  value.  Their  idea  is 
this,  and  their  suggestion  is,  that  it  is  not  of  consequence  what 
your  rate  basis  is,  because  you  can  adjust  the  revenues  by  changing 
your  j^ercentage.     That  was  the  argument. 

But,  when  they  come  to  write  that  out  into  the  form  of  a  biU, 
and  present  it  here,  they  say  that  a  rate  base  admittedly  different 
froni  value,  must  be  established,  and  then  that  the  dutv  of  the  com- 
mission under  the  mandate  of  the  Congress  is  to  find  what  would 
be  a  fair  return  on  that  rate  base. 

Now,  I  do  not  think  that  the  commission  is  anxious  to  meet  that 
problem.  The  fact  is,  that  rates  are  not  made  by  rate  bases  and 
are  not  made  by  value,  and  can  not  be.  Rates  are  the  outgrowth 
of  economic  force.  If  a  carrier  attempts  to  fix  a  rate  and  sustain 
it  in  spite  of  the  economic  conditions  with  which  he  has  to  deal, 
he  loses  the  traffic. 

If  the  commission  makes  a  rate  by  any  method  w^hich  is  not  in 
accordance  with  the  economic  needs  of  the  country,  it  fails,  and 
students  of  this  question  now  to  a  large  extent  agree  that  rates 
are  not  made  by  rate  bases  and  are  not  made  by  values,  but  are 
made  by  the  estimate  which  the  rate-making  body  has  of  the  oper- 
ation of  the  economic  forces  which  controls  the  commerce  ot  the 
country. 

Mr.  HuDDLESTox.  May  I  ask  whether  you  mean  by  that,  "  what 
the  traffic  will  bear  "? 

Mr.  Thom.  That  is  one  way  of  putting  it,  Mr.  Huddleston,  if  you 
mean  by  that,  what  the  traffic  will  move  under.  That  would  be 
the  way  that  they  would  arrive  at  it.  But,  why  put  in  the  law  a 
provision  as  to  a  rate  base  which  we  think  can  not  be  sustained 
constitutionally  when  the  thing,  if  it  is  there,  will  not  make  rates, 
and  I  think  that  the  commission  thinks  that;  but  if  it  is  there, 


and  it  is  a  false  measure  of  making  rates,  there  ia  at  once  the  right; 
to  contest  it  for  constitutional  reasons. 

Now,  the  commission  has  power  to  make  rates.  Why  give  them  a 
formula  by  which  to  make  them?  Especially  if  the  formula  is 
invalid. 

Mr.  Shallenberoer.  Colonel,  does  not  the  commission  get  its 
right  to  make  rates  from  the  fact  that  it  must  be  just  and  reason- 
able, upon  the  value  of  the  property?  Is  that  not  what  was  said 
in  the  Smyth  case? 

Mr.  Thom.  My  own  judgment,  Governor,  is  that  rates  are  made 
from  economic  necessity. 

Mr.  Shallenberoer.  I  agree  with  you  there. 

Mr.  Thom.  One  second.  I  want  to  complete  that,  if  you  will 
allow  me. 

Mr.  Shallenberoer.  All  right. 

Mr.  Thom.  That  if  they  are  so  low  that  they  do  not  constitute 
a  fair  return  on  the  value,  and  are  made  by  a  Government  authority, 
then  the  carrier  can  contest  the  rates  on  the  ground  that  they  do 
not  give  a  fair  return;  but  still,  the  rates  are  not  made  by  value. 
They  are  made  in  obedience  to  the  operation  of  economic  laws,  a 
law  which  no  ukase  of  an  arbitrary  power,  which  no  edict  of  kings, 
which  no  enactment  of  parliament,  can  alter.  These  economic  laws 
are  as  irresistible  as  the  rising  of  the  tides  in  the  sea. 

Mr.  Shallenberoer.  Does  not  the  justness  and  reasonabless  of 
the  rates  still  go  back  to  the  value? 

Mr.  Thom.  That  only  goes  back  to  value,  as  a  measure  of  confisca- 
tion. Of  course,  it  has  always  been  held  that  the  Government  could 
not  make  a  public  servant  perform  services  at  rates  that  are  below 
the  confiscatory  level  and  valuation  comes  in  in  that  way,  and  in  my 
judgment  that  is  the  only  way  that  valuation  can  come  in. 

Now,  I  have  said  that  this  House  bill  7116  involves  serious  consti- 
tutional questions.  That  is  made  certain  by  this  expression  of  the 
Supreme  Court  of  the  United  States,  in  the  IJnited  Railways  against 
West  (285  U.  S.  264),  where  the  court  said; 

It  Is  a  settled  rule  of  this  ctmrt,  that  the  rate  base  is  present  value. 

H.  R.  7116  attempts  to  make  something  different  the  rate  base. 

The  Chairman.  Mr.  Thom,  would  you  like  to  believe  that  the  deci- 
sion in  that  case  was  the  last  word  of  the  Supreme  Court  on  the 
question  of  rates? 

Mr.  Thom.  I  am  very  certain  that  it  is  the  last  word  on  that  par- 
ticular law. 

The  Chairman.  You  think  that  is  correct  law? 

Mr.  Thom.  I  think  that  is  correct  law,  if  there  is  any  such  thing 
as  a  rate  base.  My  difficulty  in  respect  to  a  rate  base,  certainly  is 
that  rates  are  the  outgrowth  of  economic  conditions,  but,  if  there  is 
a  rate  base,  then  it  is  value.  Now,  suppose  that  you  do  not  put  any 
of  that  formula  into  your  act.  The  Interstate  Commerce  Commis- 
sion can  proceed  by  any  method  it  pleases  to  make  rates,  if  you  pre- 
scribe no  definite  rule,  and  the  only  objection  that  a  carrier  can  have 
is  as  to  the  result. 

We  have  got  nothing  to  do  with  their  methods,  provided  that  the 
methods  that  they  must  follow  are  not  invalid  methods  which  they 
must  follow  in  obedience  to  the  mandates  of  law.    But  as  to  their 
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.deliberations,  in  the  absence  of  a  statutory  formula,  as  to  why  this 
rate  should  be  made,  or  that  rate  should  be  made,  or  the  reason  for 
making  it  this  way  or  that  way,  of  course,  the  carriers  have  nothing 
to  do,  unless  it  gets  to  the  level  indicated  by  Governor  Shallenberger, 
where  the  returns  from  those  rates  are  less  than  a  fair  return  upon 
the  value  of  their  properties. 

Mr.  HuDDLESTON.  May  I  ask  whether  you  interpret  that  case  as 
holding  present  value  as  the  only  factor  ? 

Mr.  Thom.  Oh,  I  think  this  present  value;  I  think  that  you  have 
in  your  mind  a  question  as  to  the  elements  that  go  to  make  up 
present  value. 

Mr.  HuDDLESTON.  No ;  I  have  present  value  alone,  whatever  the 
elements. 

Mr.  Thom.  Whatever  the  present  value  is,  is  the  basis  on  which  a 
return  must  be  made. 

Mr.  HuDDLESTON.  In  deciding  whether  it  is  a  "  fair  return." 

Mr.  Thom.  Yes,  sir. 

Mr.  HuDDLESTON.  That  is  to  say,  as  protected  by  the  Constitution? 

Mr.  Thom.  Yes,  sir;  present  value  is  what  they  have  to  consider. 
I  mean  that  the  rates  in  existence  at  the  time  must  make  a  return 
for  the  then  owner  on  the  then  present  value  of  the  property. 

Mr.  HuDDLESTON.  You  interpret  that  case  as  so  holding? 

Mr.  Thom.  And  every  case. 

Mr.  HuDDLESTON.  The  one  you  read  an  extract  from. 

Mr.  Thom.  That  case  certainly  says  so,  and  every  case  for  the  last 
30  years,  that  I  have  seen  from  the  Supreme  Court  says  the  same 
thing. 

The  Chairman.  What  I  would  like  to  know,  Mr.  Thom,  if  you  be- 
lieve in  order  to  arrive  at  a  just  and  reasonable  rate,  all  of  the 
elements  niust  be  taken  into  consideration  that  were  taken  into  con- 
sideration in  that  case. 

Mr.  Thom.  Only  those?  I  do  not  quite  get  your  question.  Mr. 
Chairman. 

The  Chairman.  I  say,  is  it  your  judgment,  in  order  to  arrive  at  a 
just  and  reasonable  rate,  all  of  the  elements  that  were  taken  into  con- 
sideration in  that  case  should  be  taken  into  consideration  in  every 
case? 

Mr.  Thom.  I  do  not  think  that  there  is  any  doubt  but  that  all  of 
them  ought  to  be  taken  into  consideration,  whether  they  are  the  only 
ones  or  not;  but  all  of  them  ought  to  be  taken  into  consideration,  and 
I  think  that  has  been  settled  law  since  1899,  as  to  the  things  that  a 
rate-making  body  should  take  into  consideration  in  making  rates. 

I  think  value  is  a  matter  of  judgment,  and  I  think  rates  are  a 
matter  of  judgment.    I  do  not  think  either  are  matters  of  formula. 

And  the  minute  that  we  get  away  from  that  idea  of  rate  fixing 
being  a  matter  of  judgment  and  put  it  into  a  formula,  we  get  into 
trouble. 

The  Chairman.  Well,  that  is  what  this  case  did,  was  it  not? 

Mr.  Thom.  Wliat  did  vou  say,  Mr.  Chairman? 

The  Chairman.  That  is  what  this  case  did,  was  it  not  ? 

Mr.  Thom.  The  court  so  said  in  that  particular  case,  and  in  that 
particular  instance,  treating  that  particular  subject,  and  in  those 
particular  circumstances  that  was  the  thing  to  do,  but  they  have 
never  said  under  all  cases  and  all  circumstances,  those  are  the  only 
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things  to  consider.  What  must  be  considered  are  the  matters  which 
arise  from  facts  that  pertain  to  a  particular  situation,  and  all  of 
those  must  be  weighed,  and  you  will  never  find  the  Supreme  Court 
saying,  in  my  judgment,  that  any  diversified  situation  like  the  rail- 
roads are  in,' where  they  have  to  deal  with  a  great  multitude  of  com- 
modities and  render  numerous  services  as  to  each  one — not  like  a  gas 
company  that  furnishes  one  commodity,  or  an  electric  company  that 
furnishes  one  commodity,  but  where  they  handle  a  great  number  of 
commodities — I  do  not  believe  that  any  human  intelligence  will  be 
able  to  ascribe  a  set  percentage  to  the  several  considerations  that  must 
control  a  judgment  in  respect  to  those  matters. 

Mr.  Hoch.  Colonel,  it  does  not  simplify  the  question  of  valuation, 
does  it,  to  say  that  the  value  to  be  considered  is  present  value?  The 
question,  essential  question,  still  remains  as  to  what  is  present  value. 
You  have  the  same  controversy  under  the  term,  the  present  value, 
after  you  use  it,  substantially  as  you  had  before  using  it. 

Mr.  Thom.  Yes.  I  shall  ask  this  committee,  before  I  am  done, 
to  consider  the  repeal  of  the  valuation  statute.  I  am  definitely  of 
the  opinion  that  the  only  present  office  of  valuation  is  a  measure  of 
recapture.  If  you  do  away  with  recapture,  you  do  away  with  the 
necessity  for  valuation.  When  valuation  then  comes  in,  it  must  be 
introduced  by  the  j^ersons  that  claim  that  they  are  not  receiving  a 
fair  return  upon  what  its  real  value  is,  and  they  must  prove  it. 

But,  I  will  not  anticipate  that  part  of  my  statement  by  going  into 
it  at  length  now.  I  am  merely  preparing  the  minds  of  the  com- 
mittee for  one  of  the  contentions  which  I  will  make  in  that 
connection. 

Mr.  Mapes.  Mr.  Thom,  it  is  almost  time  for  the  belLs  to  ring,  and 
there  is  one  question  which  you  have  covered  that  I  would  like  to 
ask  about.  It  has  been  answered  in  a  way,  but  I  am  not  quite  sure 
that  it  has  been  answered  definitely. 

If  a  road  is  subject  to  the  recapture  provision  during  the  last  11 
years,  when  has  the  average  road  found  that  out?  Has  it  known 
it  from  year  to  year,  or  has  it  been 

Mr.  Thom.  It  could  not  know  it  until  they  know  the  valuation  of 
the  commission  for  that  particular  year. 

Mr.  Mapes.  When  has  the  commission  itself  determined  that  a 
road  was  subject  to  recapture,  in  1922,  for  example  ? 

Mr.  Thom.  As  it  gets  to  that  part  of  its  work  and  performs  it. 

Mr.  Mapes.  And  when  was  that,  as  a  rule  ? 

Mr.  Thom.  They  have  given  exceedingly  few  valuations  to  cover 
recapture.    The  great  majority  of  those  years  have  not  been  covered. 

Mr.  Mapes.  So  that  it  is  possible  or  probable  that  a  road  might 
be  subject  to  recapture  in  1922,  for  example,  and  still  not  have  that 
fact  determined  by  the  commission? 

Mr.  Thom.  Perfectly  so. 

Mr.  Mapes.  Is  tliat  the  rule,  or  the  exception  ? 

Mr.  Thom.  Well,  that  would  require  me  to  have  a  more  intimate 
knowledge  of  what  the  work  of  the  commission  is,  of  the  status  of 
the  work  of  the  commission,  than  I  really  have.  I  can  not  tell  that 
with  definiteness,  but  I  know  that  there  are  many  roads  that  do  not 
know  yet  wiiat  their  values  were  in  1922,  and  whether  or  not  there  is 
any  recapturable  exce.ss. 
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Mr    Mapes.  And  they  are  roads  situated   like  the  one  you  men 

^Q^'ifXA.f A?.^  ^'T-  ^"^K^l^^^  i"  ^J^e  $378,0()0,()0(),  or  ^o  to  make  up  the 
St>o ( »,(XX),UU()  estimated? 

Mr.  Thom.  I  think  so. 

Mr.  Mapes.  It  has  then  been  impossible  for  them  to  set  up  a  fund 
for  the  purpose  of  meeting  the  recapture  elainW 

'^^'ili'^^^^'  ^^^'  ^"*  '^"PP^se  that  thev  had  set  up  an  amount,  or 
possibly  had  undertaken  to  set  up  an  amount,  and  said,  "  We  will 
set  up  a  reserve  fund  on  our  own  values,"  and  then  the  commission 
comes  along  and  values  the  property  very  much  less  than  what  their 
value  was,  and  then  their  reserve  fund  would  not  be  adequate  to 
take  care  of  it. 

Shall  I  proceed,  Mr.  Chairman? 

The  Chairman.  No,  Mr.  Thom;  it  is  now  time  for  us  to  close. 
You  will  be  ready  to-morrow  morning  at  10  o'clock  ? 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  We  will  take  a  recess  until  10  o'clock  to-monow 
morning. 

(Thereupon,  at  11.45  o'clock  a.  m.,  a  recess  was  taken  until  10 
o<clock  the  following  morning,  Wednesday,  February  3,  1932.) 
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WEDNESDAY,  FEBRUAKY  3,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

(The  committee  was  called  to  order  by  Hon.  Sam  Rayburn,  chair- 
man, presiding.) 

The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  ALFBED  P.  THOM,  GENERAL  COUNSEL  OF  THE 
ASSOCIATION  OF  RAILWAY  EXECUTIVES,  AND  THE  AMERICAN 
RAILWAY  ASSOCIATION,  TRANSPORTATION  BUILDING,  WASH- 
INGTON, D.  C— Resumed 

The  Chairman.  All  right,  Mr.  Thom,  you  may  proceed. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen 

The  Chairman.  Mr.  Thom,  if  I  may  interrupt  you  before  you 
start.  Mr.  Jones  tells  me  that  the  Short  Line  Railroad  people  are 
here  in  their  conversation,  and  they  would  like  to  go  on  to-morrow 
morning,  and  as  I  understand,  you  will  be  willing  to  stand  aside 
for  them. 

Mr.  Thom.  Certainly,  Mr.  Chairman. 

The  Chairman.  Then  the  Short  Line  Railroad  people  will  come 
on  to-morrow  morning  at  10  o'clock. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  when  adjournment  was 
taken  yesterday  I  was  asking  the  attention  of  the  committee  to  the 
bill  H.  R.  7116,  which  provides  for  a  rate  base  for  rate  making. 

The  Chairman.  There  is  a  good  deal  of  talking  in  the  committee 
room.  We  can  not  have  that,  because  the  members  must  hear  wliat 
the  witness  says. 

Mr.  Thom.  The  rate  being  constructed  on  an  artificial  basis,  and 
as  I  attempted  to  point  out,  without  regard  to  the  rules  which  the 
Supreme  Court  says  must  be  considered. 

I  pointed  out  what  I  conceived  to  be  the  grave  constitutional  ques- 
tion, which  would  arise  if  any  such  method  was  adopted,  and  I  also 
undertook  to  point  out  that  even  if  a  rate  base  was  created  it  would 
have  no  value  in  rate  making,  because  rates  were  not  made  on  bases 
or  on  values  but  are  the  outgrowth  of  economic  conditions. 

Inasmuch  as  that  bill  seems  not  to  be  urged  by  the  commission  and 
practically  has  been  abandoned  here  by  them,  I  shall  not  take  up 
the  time  of  the  committee  in  further  reference  to  it  but  shall  pass 
on  to  the  bill  which  the  commission  did  emphasize  and  which  all  of 
the  witnesses  here  emphasized,  H.  R.  No.  7117. 
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If  it  IS  important  in  the  public  interest  that  the  railroads  be  kept 
adequate  and  efficient,  it  is  important  for  some  rule  to  be  made  that 
will  accomplish  that  result.  This  is  especially  true  because  of  the 
strict  regulation  to  which  they  must  submit  in  respect  to  their 
management. 

Some  idea  of  the  extent  of  regulation  I  will  attempt  to  give  in  a 
brief  way.  In  a  letter  which  I  wrote  to  the  chairman  of  the  Com- 
mittee on  Interstate  Commerce  of  the  Senate  in  reply  to  a  request 
from  him  for  an  expression  from  the  Association  of  Railway  Execu- 
tives in  regard  to  the  Howell  bill,  I  said  this: 

There  is  no  danger  to  the  public  from  strong  and  prosperous  railroads.  Even 
if  they  had  the  purpose  to  oppress,  they  are  already  so  regulated  as  to  make 
opi)ressiou  impossible. 

With  their  rates  under  present  regulatory  powers,  fixed  or  controlled  by  the 
Government  and  not  by  the  carriers;  with  the  question  of  what  amounts  to  a 
'  fair  return  "  on  the  carriers'  transportation  property  determined  by  the  Gov- 
ernment and  not  by  the  carriers ;  with  the  value  of  the  transportation  property 
on  which  the  "  fair  return  "  is  to  be  estimated,  fixed  by  the  Government  and 
not  bv  the  carriers:  with  the  question,  as  related  to  rates,  of  whether  the 
nianairenient  of  the  cnrriers  is  "honest,  efficient,  and  econmical"  and  "the 
exi^enditures  for  maintenance  of  way  and  structures  "  are  "  reasonable  "  deter- 
mined by  the  Government  and  not  by  the  carriers ;  with  the  question  of  whether 
or  not  stock  or  bonds  are  to  be  issued  by  the  carrier  and  if  so.  In  what  amount, 
determined  by  the  Government  and  not  by  the  carrier ;  with  the  character  of 
the  accounts  it  may  keep  and  its  method  of  accounting  determined  by  the  Gov- 
ernment and  not  by  the  carrier ;  with  all  unjust  and  favoritism  against,  or  In 
favor  of,  any  of  the  carriers'  patrons  strictly  prohibited  and  prevented  by  the 
Government— can  anyone  reasonably  contend  that  the  carriers  engaged  in  inter- 
state commerce  are  not  now,  under  existing  law,  strictly  and  completely  regu- 
lated, or  that  any  interest  of  the  shipping  public  is  not  adequatelv  recognized 
and  protected? 

Now,  with  those  limitaticms  upon  the  carriers,  fixed  immutably  by 
law,  the  question  of  what  their  earnings  ought  to  be  should  be  so 
determined  that  they  can  give  to  the  public  what  is  essential  to  the 
public  welfare,  and  that  is  adequate  and  efficient  transportation. 

The  question  was  asked  whether  this  whole  matter  could  not  be 
arranged  by  simply  repealing  section  15a  and  going  back  to  the  rule 
of  section  1  of  the  interstate  commerce  act,  which  provided  merely 
that  rates  shall  be  just  and  reasonable. 

Of  course,  at  the  outset,  we  must  realize  that  that  makes  the  regu- 
lation of  railroads  a  Government  by  men  and  not  bv  law.  What  will 
be  determined,  without  any  guide  as  to  what  the  administrative  duty 
shall  be,  })y  any  administrative  body,  will,  of  course,  dej>end  upon 
the  character  of  the  administrative  body  at  any  particular  time. 

Mr.  Nelsox.  ^Ir.  Chairman,  may  I  ask  a  question? 

The  CiiAiRMAx.  Mr.  Nelson. 

Mr.  Nelson.  Colonel  Thom,  in  your  opinion,  would  that  lueet  the 
constitutional  requirements  and  set  up  a  suitable  standard  so  as  to 
make  the  duties  administrative  rather  than  legislative? 

Mr.  TnoM.  That  has  been  held  to  be  so,  that  the  simple  require- 
ment that  rates  shall  be  just  and  reasonable  would  be  sufficient  to 
satisfy  that  constitutional  requirement. 

Mr.  Nelsox.  That  is,  as  to  the  constitutional  matter? 

Mr.  Thom.  That  is  as  to  the  constitutional  requirement.  It  has 
been  held  that  is  a  sufficient  measure. 

Mr.  HuDDLESTON.  May  I  ask  you  a  question? 

Mr.  Thom.  Yes.  sir. 


Mr.  HuDDLESTON.  We  have  a  school  of  thought  in  this  country  that 
has  insisted  sti-ongly  against  congressional  rate  making;  in  the  logic 
of  things,  is  not  this  provision  for  which  you  are  speaking,  in  line 
with  their  objection  ? 

Mr.  Thom.  No,  Mr.  Huddleston.  I  am  as  much  opposed  to  con- 
gressional rate  making  as  anyone  could  be,  and  what  I  am  advocating 
will  in  no  sense  be  subject  to  the  criticism  that  it  would  be  congres- 
sional rate  making.     1  shall  attempt  to  explain  why. 

As  I  say,  if  a  rule  which  simply  provides  that  rates  which  are  just 
and  reasonable  is  adopted,  it  all  depends  upon  the  character  of  the 
Interstate  Commerce  Commission  and  of  the  several  State  commis- 
sions at  any  given  time  as  to  what  the  standard  of  reasonableness 
will  be. 

In  this  connection  we  must  bear  in  mind  that  there  is  no  such 
thing  as  only  a  single  reasonable  rate.  Mr.  Justice  Brandeis  has  dis- 
cussed that  question  and  has  said  that  there  is  a  zone  of  reasonableness 
made  up  of  many  rates  between  the  lower  level  of  reasonableness  and 
the  higher  level  of  reasonableness.  He  did  this  in  the  case  of  the 
American  Express  Co.  v.  Caldwell  (244  U.  S.  624). 

Mr.  Nelson.  244  U.  S.  ? 

Mr.  Thom.  244  U.  S.,  624. 

There  he  recognized  that  there  must  be  a  zone  of  reasonableness. 
The  lowest  limit  of  that  zone  is  confiscation.  Go  below  that  lowest 
reasonable  rate,  and  there  is  confiscation.  Go  above  the  highest  rate 
in  that  zone,  and  there  is  too  great  a  charge  on  the  shippers,  but  all 
within  that  zone,  all  of  the  rates  within  that  zone,  are  reasonable. 

Now,  what  rate  shall  be  selected  from  that  zone  by  the  administra- 
tive body?  We  say  that  the  rule  should  be  announced  by  Congress 
that  the  administrative  body  shall  select  the  reasonable  rate  from 
that  zone  that  will  guarantee  to  the  public  an  adequate  and  efficient 
transportation  system — not  the  one  that  just  escapes  starvation;  not 
the  one  that  will  be  too  high  a  charge  upon  the  shipper ;  but  the  one — 
and  that  will  vary  with  different  conditions  of  traffic — the  one  that 
will  at  all  times  insure  to  the  American  people  an  adequate  and 
efficient  system  of  transportation. 

Mr.  Huddleston.  I  gather  from  what  you  have  said  that  it  is  the 
office  of  these  clauses  in  1,  2,  and  3,  in  7117,  to  push  this  rate  into  the 
higher  parts  of  this  zone. 

Mr.  Thom.  Into  the  part  that  is  necessary  to  secure  adequate  trans- 
portation and  no  further. 

Mr.  Huddleston.  Why  emphasize  "  adequate  transportation  "  in- 
stead of  economy  or  some  other  factor? 

Mr.  Thom.  Economy  is  made  a  condition  in  these  articles  that  you 
refer  to.    I  shall  discuss  those. 

Mr.  Huddleston.  It  seems  obvious  that  the  effect  of  those  clauses 
is  to  push  the  rate  above  the  middle  line  of  this  zone. 

Mr.  Thom.  It  is  to  push  it  only  to  the  point  that  is  necessary  to 
furnish  the  public  what  it  needs,  adequate  transportation  and  efficient 
transportation. 

Mr.  Huddleston.  Of  course,  "  adequacy  "  is  always  a  matter  of 
relativity.  There  is  no  perfection,  so  that  there  is  room  for  differ- 
ence of  opinion  on  that  subject. 

Mr.  Thom.  You  can  not  regulate  without  having  some  room  for 
judgment,  but  you  can  not  properly  regulate  the  system  of  trans- 
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portation  down  so  that  it  can  not  move  without  the  Government 
undertaking,  in  your  system  of  regulation,  to  see  that  what  is  done 
does  not  deprive  the  public  of  adequate  and  efficient  transportation. 

Xow,  I  want  to  go  to  those  three  elements  I  have  just  referred  to, 
and  trace  their  origin  and  see  where  they  have  come  from. 

Mr.  Garber.  Mr.  Chairman,  before  leaving  that  phase  of  it,  mav 
I  ask  a  question  ?  You  are  not  stating  the  purpose  of  the  recapture, 
are  you  ? 

Mr.  Thom.  No,  sir;  I  am  stating  now  the  purpose  of  the  discretion 
which  shall  be  given  by  Congress  to  the  administrative  body  in  mak- 
ing rates. 

Mr.  Garber.  Well,  am  I  correct  in  stating  that  the  purpose  of  re- 
capture was  to  take  revenues  if  earned  from  the  stronger  roads  and 
use  them  for  the  aid  and  assistance  of  the  weak  roads? 

Mr.  Thom.  The  purpose  of  recapture  was — the  basis  of  recapture 
was  that  that  special  plan  of  statutory  regulation  would  require 
rates  to  be  higher  than  they  ordinarily  would  be. 

Mr.  Garber.  Well,  but  the  purpose  of  the  higher  rate  was  to  help 
the  weak  roads,  was  it  not? 

Mr.  Thom.  Yes. 

Mr.  Garber.  Now,  as  I  understand  it,  that  is  an  essential  feature 
of  the  Brandeis  zone  proposition. 

Mr.  Thom.  No. 

Mr.  Garber.  Well,  for  instance,  you  say  to  take  a  zone  rate. 

Mr.  Thom.  I  say  to  take  a  rate  from  the  zone  of  reasonableness. 

Mr.  Garber.  Yes;  that  would  insure  adequate  railway  facilities 
for  the  public  interest. 

Mr.  Thom.  Yes. 

Mr.  Garber.  Well,  that  presupposes  that  some  rates  would  be  too 
low,  does  it  not  ? 

Mr.  Thom.  No. 

Mr.  Garber.  It  assumes  there  will  be  no  rate  within  the  zone  that 
is  not  compensatory? 

Mr.  Thom.  No;  it  assumes  merely  that  the  revenue  derived  from 
the  body  of  rates  will  produce  revenues  sufficient. 

Mr.  Garber.  Well,  you  are  putting  them  all  into  a  zone  now  and 
taking  the  average  rate  that  will  insure  to  the  public  adeciuate  rail- 
way facilities 

Mr.  Thom.  We  are  not  taking  any  average  rates.  We  are  select- 
ing. What  I  am  trying  to  advocate  is  the  selection,  from  the  zone  of 
reasonableness,  the  several  rates  applicable  to  diflPerent  classes  of 
traffic  that  would  be  reasonable  for  their  movement  and  in  the  aggre- 
gate would  afford  sufficient  revenues  to  insure  to  the  public  adequate 
and  efficient  transportation. 

You  will  see  in  these  bills,  you  will  see  in  what  I  have  to  present, 
that  notwithstanding  what  is  said  in  regard  to  the  criteria  which 
the  commission  is  to  consider  in  fixing  rates,  that  there  is  perfect 
latitude  given  to  them  in  the  matter  of  considering  and  fixing  any 
particular  rate. 

Mr.  Garber.  Well,  I  am  asking  these  questions.  Colonel,  upon  the 
assumption  that  the  recapture  clause  would  be  repealed. 

Mr.  Thom.  Yes. 
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Mr.  Garber.  And  that  then  I  want  you  to  state  what  you  had  in 
mind  to  take  its  place,  to  carry  out  the  theory  of  the  zone  rate  sys- 
tem, which  you  have  just  now  commented  upon. 

Mr.  Thom.  I  can  not  think  anything,  Mr.  Garber,  is  necessary  to 
take  its  place. 

I  am  talking  of  it  now  as  if  it  were  out  of  the  picture,  just  as  you 
have  described  it,  and  I  am  describing  what  I  believe  to  be  a  wise 
system  of  dealing  with  this  question  by  Congress  in  respect  to  the 
making  of  rates. 

The  discussion  which  I  am  making  also  contemplates,  because 
bill  7117  contemplates,  the  removal  of  value  as  a  base,  so  that  the 
question  comes  back.  What  shall  be  the  rule?  What  shall  be  the 
policy  of  Congi'ess  in  respect  to  rate  making?  Not  that  Congress 
shall  fix  a  rate,  but  what  expression  of  policy  shall  it  give  to  its 
agency  in  respect  to  fixing  rates? 

Congress  has  done  that  in  a  number  of  instances.  In  the  present 
act,  section  500  of  the  transportation  act,  it  is  declared  to  be  the 
policy  of  Congress  that  rail  and  water  transportation  shall  both  be 
fostered  and  preserved  in  full  vigor. 

Mr.  Garber.  In  view  of  the  constitutional  restriction,  how  can 
value  be  eliminated  from  the  consideration  in  fixing  rates? 

Mr.  Thom.  It  comes  in  only  when  the  question  of  confiscation 
appears. 

Mr.  Garber.  Yes.  That  is  true.  But  there  must  be  a  foundation 
on  the  part  of  the  administration  for  fixing  the  rates,  must  there  not  ? 

Mr.  Thom.  When  you  fix  the  rate,  that  will  guarantee  to  the  pub- 
lic adequate  and  efficient  transportation;  that  means  that  you  have 
got  to  fix  a  rate  that  will  enable  the  carriers  to  get  the  money  neces- 
sanr  to  provide  the  facilities;  and  as  the  commission  has  said,  it  is 
difficult  to  see  how  any  confiscation  can  exist  when,  from  the  treat- 
naent  of  an  enterprise,  in  such  a  way  that  people  are  willing  to  con- 
tinue to  put  their  money  into  it. 

Mr.  Garber.  That  was  with  due  regard  to  the  restriction  of  the 
Constitution. 

Mr.  Thom.  Everything  is  with  due  regard  to  the  restriction  of  the 
Constitution;  but  when  the  result  of  what  the  commission  has  done 
and  the  revenues  are  taken  is  that  you  still  have  less  than  a  fair 
return  on  the  value  of  your  property,  the  Constitution  does  open 
the  door  and  says  that  you  can  have  that  question  raised  and  deter- 
mined by  a  court  as  to  whether  or  not  the  administration  of  the 
traffic  policies  have  been  so  restrictive  as  to  confiscate  the  property. 

Mr.  HocH.  Colonel,  I  do  not  w^ant  to  anticipate  your  argument 
as  to  the  rule  of  rate  making,  but  I  would  like  to  get  your  general 
viewpoint  to  help  me  to  understand  your  approach  to  it. 

Is  it  your  view  that  the  provisions  which  this  bill  which  you 
are  discussing  (H.  R.  7117)  contains  as  to  the  making  of  rates  sets 
up  a  new  rule  of  rate  making  as  distinguished  from  what  the  law 
was  prior  thereto,  or  that  it  simply  gives  criteria  to  the  commis- 
sion for  special  consideration  in  discharging  their  duties  in  the 
making  of  rates  ? 

Mr.  Thom.  It  is  a  definition  by  Congress  of  its  policy  in  respect  to 
the  making  of  rates.  Of  course,  those  things  ought  to  be  taken  into 
consideration  anyhow,  but  there  is  no  assurance  that  they  wiir  be 
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taken  into  consideration  by  any  pai-ticular  commission  unless  Con- 
gress says  that  is  its  standard  or  its  policy. 

Mr.  HocH.  That  is  to  say,  assuming  the  validity  of  Justice  Bran- 
deiss  view  as  to  a  zone  of  reasonableness,  or  rather  the  Congress 
suggests  to  the  commission,  or  directs  the  commission  that  in  deter- 
mining where  rates  shall  be  placed  within  that  zone  of  reasonable- 
ness, they  shall  give  special  attention  to  the  things  set  out  in 
this  act. 

Mr.  Thom.  They  shall  give  attention  to  them. 

^u"^^'J^^^^'  ?^^'  ^  ^^^  ^^y^  ^  ^^^^  always  been  impressed  with 
that  Idea  of  the  zone  of  reasonableness,  and  without  intending  to 
bring  up  any  particular  controversy,  you  recall  a  resolution  to  which 
my  name  happened  to  be  attached,  provided,  in  mv  view  that  Con- 
gress was  to  do  precisely  the  kind  of  thing  you  are*^now  savin*^  with 
reference  to  a  certain  class  of  rates.  To  quote  the  language  of  the 
resolution,  the  commission  was  directed  to  fix  farm  rates  at  the 

lowest  possible  lawful  rates." 

Now,  in  my  view,  that  was  much  like  the  idea  you  are  suggesting 
here.  Ihat  is,  if  in  the  judgment  of  the  commission  there  exists  a 
zone^  of  reasonableness,  they  were  to  put  a  particular  class  of  traffic 
at  the  lowest  part  of  the  zone  where  there  was  still  a  lawful  rate 
But  as  I  recall  it  that  whole  theory  of  zone  of  reasonableness  was 
vigorously  attacked  m  the  Supreme  Court  by  counsel  for  the  rail- 
roads in  connection  with  that  resolution. 

Mr.  Thom.  I  do  not  know  what  counsel  did,  but  the  Supreme 
Court  did  not  repudiate  it. 

Mr.  HocH.  The  Supreme  Court  did  say  that  that  did  not  set  up 
any  new  rule  of  rate  making.  Of  course,  I  did  not  think  that  it  set 
up  any  new  rule  of  rate  making.  But  it  did  set  up  a  direction  to  the 
commission  in  the  exercise  of  its  powers  to  fix  just  and  reasonable 
rates,  that  it  should  in  this  particular  class  place  those  rates  at  the 
lowest  portion  of  the  zone  of  reasonableness. 

Mr.  Thom.  That  is  consistent  with  the  adequacy  and  efficiency  of 
transportation. 

Mr.  HocH.  That  was  a  part  of  the  resolution. 

Mr.  Thom.  That  was  a  part  of  your  resolution  ? 

Mr.  Hoch.  Yes,  sir. 

Mr.  Thom.  I  do  not  attack  that  view  at  all,  Mr.  Hoch.  I  think 
that  the  duty  of  the  commission,  in  the  fair  administration  of  the 
policy  of  rate  making,  defined  as  it  is  defined  in  this  bill,  would  be  to 
consider  the  effect  of  particular  rates  on  particular  traffic  and  to  at- 
tempt to  try  and  readjust  the  whole  business  so  that  the  result  would 
be  a  provision  for  what  the  public  needs  in  the  way  of  transportation. 

Mr.  Hoch.  That  is  to  say  that  Congress,  in  which  resides  under  the 
Constitution  the  power  to  regulate  commerce,  has  a  right  to  give 
directions  to  its  agency,  which  is  the  Interstate  Commerce  Com- 
mission, a  legislative  agency,  in  the  matter.  Congress  has  a  right, 
and  I  think  a  duty,  to  set  out  to  its  agency  the  general  policy  that 
it  thinks  should  be  followed  in  protection  of  the  public  interest  in 
the  regulation  of  commerce.  That  is  clearly  to  be  distinguished  from 
legislative  rate  making. 

Mr.  Thom.  That  is  exactly  the  position  which  I  am  trying  to  ex- 
press to  the  committee,  Mr.  Hoch. 

Mr.  Nelson.  Mr.  Chairman,  may  I  ask  a  question  ? 
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Mr.  HuDDLESTON  (acting  chairman).  Mr.  Nelson  desires  to  ask  a 

question.  .  ,  ^^        2. 

Mr.  Nelson.  Colonel,  your  idea  of  this  ]ust  and  reasonable  rate 
proposition  interests  me.  As  I  understand  it,  at  one  time  the  measure 
that  the  legislative  body  gave  the  commission  was  simply  one  of 
just  and  reasona^ble  rates.    That  rule  obtained  at  one  time? 

Mr.  Thom.  That  is  what  it  was  up  to  the  enactment  of  the  trans- 
portation act. 

Mr.  Nelson.  Now,  under  that  system,  did  the  commission  use  a 
proper  discretion;  if  not,  who  were  the  complainants  and  on  what 

ground?  '  ,  _  ,. 

Mr.  Thom.  The  carriers  did  not  think  that  they  used  proper  dis- 
cretion.   They  thought  that  they  were  being  starved. 

Mr.  Nelson.  And,  what  was  the  ground  of  their  complaint, 
where  they  failed  to  exercise  proper  discretion? 

I^Ir.  Thom.  In  not  giving  rates  sufficient  to  support  a  proper  and 
adequate  system  of  transportation. 

Mr.  Nelson.  So  that  you  feel  that  that  rule  m  the  past  has 
proved  unsatisfactory? 

Mr.  Thom.  Yes,  sir.  ., ,       ,  .         .v.. 

Mr.  Nelson.  Do  you  not  think  that  possibly  changed  conditions 
may  have  given  the  commission  a  changed  viewpoint  ? 

Mr.  Thom.  It  may  have  given  one  commission  a  changed  view- 
point, but  you  can  not  tell  what  another  commission  will  do.  It 
is  certain,  as  Mr.  Bledsoe  has  suggested,  not  only  within  the  power 
but,  I  think,  a  part  of  the  duty  of  Congress,  to  so  define  its  policies 
that  its  agents  will  bring  about  the  results  which  the  Congress 
thinks  is  essential  to  the  public  welfare. 

My  contention  is  that  an  adequate  and  efficient  system  of  trans- 
portation is  essential  to  the  public  welfare. 

Mr.  Nelson.  Now,  why  should  we,  as  a  legislative  body,  setting 
a  standard  which  the  administrative  body  is  to  follow— we  have  two 
parties  in  interest,  the  public  and  the  railroads— why  should  we 
call  particular  attention  to  items  that  would  protect  the  railroads 
as  against  the  public?    I  am  just  asking  for  information. 

Mr.  Thom.  No  such  suggestion  is  made  here,  Mr.  Nelson. 

Mr.  Nelson.  To  the  uninformed  it  might  appear  so. 

Mr.  Thom.  Well,  I  shall  try  and  demonstrate,  as  I  proceed,  that 
that  is  not  the  case ;  that  not  one  thing  is  asked  here  for  the  private 
interests  of  the  railroads,  but  that  every  criteria  that  is  set  up 

Mr.  Nelson.  Wherever  you  ask  anything  for  the  railroads  you 
say  that  it  is  in  the  public  interest,  but  the  emphasis,  of  course,  is 
on  those  things  which  will  protect  the  interests  of  the  roads. 

Mr.  Thom.  I  shall  attempt  to  show  that  is  not  a  fair  criticism, 

Mr.  Nelson.  ,  ,        .      .     .  , 

Everything  I  advocate  here,  in  the  way  of  the  criteria,  is  measured 

by  the  extent  to  which  the  thing  is  necessary  in  order  to  provide 

the  public  with  the  transportation  that  it  needs. 

Mr.  Nelson.  Understand,  Colonel,  that  I  am  not  hostile  to  the 

roads  at  all.     I  have  always  attempted  to  be  just  to  them.    I  am 

simply  stating  the  facts  as  they  appear  to  me,  and  as  I  think  they 

would  appear  to  the  ordinary  layman. 
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Mr.  Thom.  I  hope  to  show  that  is  not  the  aspect  in  which  they 
ought  to  appear  to  the  legislative  mind. 

I  want  to  say,  Mr.  Cnairman,  that  my  explanations  are  pretty 
emphatic,  but  that  is  only  from  the  heat  of  the  discussion.  I  hope 
that  the  committee  will  bear  with  me. 

Mr.  HuDDLESTON.  We  understand  you,  Colonel,  and  we  hope  that 
you  understand  us. 

Mr.  Thom.  Yes.  Now,  bear  in  mind  that  the  general  measure 
of  the  policy  which  Congress  ought,  in  my  judgment,  to  announce, 
is  that  its  administrative  agency  shall  do  the  things  in  respect  to 
these  rates  that  will  insure  the  public  an  adequate  and  efficient 
system  of  transportation.  If  it  is  not  necessary  for  that,  I  am  will- 
ing for  the  judgment  of  you  gentlemen  to  go  against  me.  I  am 
willing  to  subject  it  to  that  one  test,  and  I  urge  upon  you  the  view 
that  you  can  not  serve  and  protect  the  public  interests  unless  you 
ffive  to  the  results  of  human  production  the  facilities  for  adequate 
distribution  of  those  products.  You  can  not  have  a  well-ordered 
society;  you  can  not  have  an  adequate  system  of  government,  unless 
the  means  of  transportation,  whatever  they  are,  are  up  to  the  point 
that  the  public  interests  require,  and  I  ani  asking  nothing  more.  I 
am  not  asking  you  to  bring  into  consideration  what  the  railroads 
would  need  from  their  individual  standpoint,  if  they  did  not  occupy 
this  important  relationship  to  the  public.  But,  I  am  asking  you 
to  disregard  whatever  equity  there  may  be  there,  and  only  to  con- 
sider the  question  of  what  rates  should  be  made  in  order  to  insure 
the  public  an  adequate  and  efficient  system  of  transportation. 

I  am  sure  that  there  is  no  member  of  this  committee,  or  of  Con- 
gress, that  would,  for  a  moment,  contend  that  that  ought  not  to  be 
done,  that  there  ought  not  to  be  sufficient  revenues  to  insure  the 
public  an  adequate  and  efficient  transportation  system,  and  I  am 
attempting  to  advocate  language  here  which  will  go  no  further  than 
that,  but  which  will  reach  up  to  that  standard. 

Mr.  HuDDLESTox.  I  would  like  to  ask  why  you  reiterate  "  ade- 
quacy "  of  transportation :  why  is  such  great  stress  placed  upon 
adequacy  ? 

Mr.  Thom.  Because,  in  the  past,  it  has  been  found  to  be  inadequate 
and  unable  to  meet  the  needs  of  the  public. 

Mr.  HuDDLESTOx.  They  need  it  if  they  are  able  to  pay  for  it.  A 
man  may  need  a  $50  suit  of  clothes,  but  if  he  has  got  but  $20  then  a 
$20  suit  is  what  he  ought  to  have. 

Mr.  Thom.  The  moment  that  we  admit  that  America  can  not 
pay  for  it,  we  have  abandoned  the  competency  of  our  Government. 

Mr.  HuDDLESTON.  "Adequacy "  in  its  fullest  means  to  always 
have  a  car  ready  and  to  be  able  to  give  the  very  highest  degree  of 
service  in  point  of  time,  safety,  and  every  other  element. 

Mr.  Thom.  I  think  adequacy  has  a  reasonable  significance  just 
as  every  other  term  in  economics  has  a  reasonable  limitation  upon 
it.     I  do  not  think 

Mr.  HuDDLESTON.  There  is  a  zone  in  adequacy  quite  as  wide  as 
the  zone  in  reasonableness  of  rates,  would  you  not  say  ? 

Mr.  Thom.  No,  I  do  not  think  to  the  same  extent.  I  think  that 
there  is  a  way  of  stating  what  adequacy  means,  which  carries  it  to 
an  extreme  point  and  beyond  the  reasonable  needs  or  expectations 
of  commerce,  and  there  is  another  way  of   forming  n   reason jd)le 
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judgment  of  what  adequacy  requires,  but  at  least,  we  know  that  it  is 
an  essential  to  the  weliare  and  to  the  safety  of  the  American  people 
that  its  system  of  transportation  must  be  adequate. 

Now,  tliere  is  no  way  of  going  into  court  and  saying  that  there  is 
a  degree  of  adequacv  which  the  law  requires  and  have  the  court 
upset  the  intelligent  Judgment  of  the  conunission  on  that  point.  We 
are  not  attenijjting  here  to  create  a  basis  for  going  into  court.  We 
are  attempting  here  simply  to  have  Congress  initiate  a  rule  which 
will  be  a  guide  to  their  agency  in  saying  what  the  needs  for  trans- 
portation are  and  whether  they  are  at  the  time  being  adequately 
supplied,  and  also  shall  declare  that  the  revenues  to  be  derived  from 
transportation  must  be  sufficient  to  move  the  commerce  of  the  people 
and  to  move  it  adequately. 

Now,  I  am  going  on  to  consider  these  three  criteria  and  to  make 
8ome  suggestion  about  their  origin. 

It  will  probably  be  interesting  to  know  the  origin  of  these  three 
criteria  which  are  contained  in  the  bill,  H.  R.  7117,  as  presented 
here  by  the  commission. 

I  refer  you  to  a  letter  written  by  the  commission  to  the  chairman 
of  the  Committee  on  Interstate  Commerce  of  the  Senate,  on  Janu- 
ary 21,  1931,  a  copy  of  which  I  hold  in  my  hand.  In  Appendix  A 
of  that  letter  the  commission  suggests  this  as  a  guide  to  it  in  rate 
making — in  their  letter  of  January  21,  1931: 

As  a  jruide  in  adjusting  the  general  level  of  rates,  in  the  exercise  of  its 
power  to  prescribe  just  and  reasonable  rates,  the  commission  shall  from  time 
to  time  determine  and  make  public  what  percentage  of  the  aggregate  of  the 
contemporaneous  rate  bases  of  the  operating  carriers  constitutes  a  fair  return 
thereon. 

That  was  what  was  written  in  connection  with  the  Howell  bill, 
which  had  this  artificial,  and,  as  I  think,  objectionable  rule  or 
making  artificial  rates. 

Then,  the  letter,  the  appendix  continues : 

In  making  such  determination  it  shall  give  due  consideration,  among  other 
things,  (1)  to  the  present  and  reasonably  prospective  transportation  needs  of 
the  country,  (2)  to  the  necessity,  in  the  public  interest,  that  the  carriers  shall 
be  able  to  establish  and  maintain  a  credit  suflScient  to  attract  the  capital  re- 
quired to  meet  the  transportation  needs,  and  (3)  to  the  necessity,  in  the  public 
interest,  that  the  carriers  shall  furnish  transportation  seiTice  to  shippers  and 
travelers  at  the  lowest  rates  consistent  with  adequate  service  and  the  meeting 
of  the  transportation  needs. 

That  was  the  origin  of  these  criteria  now  contained  in  H.  R.  7117. 
The  commission  wavS  there  making  the  suggestion  of  these  three 
criteria. 

Now,  let  us  look  a  little  further  and  see  where  they  came  from. 
Take  the  first  of  them,  namely,  "to  the  present  and  reasonably 
prospective  needs  of  the  country,"  to  which  must  be  given  due  con- 
sideration among  other  things. 

In  the  paragraph  3  of  the  section  15a  of  the  transportation  act  it  is 
provided,  in  making  such  determination,  the  commission  shall  give 
"  due  consideration,  among  other  things,  to  the  transportation  needs 
of  the  country  and  the  necessity  (under  honest,  efficient,  and  eco- 
nomical management  of  existing  transportation  facilities)  of  enlarg- 
ing such  facilities  in  order  to  provide  the  people  of  the  United 
States  with  adequate  transportation." 
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Thus,  the  first  one  of  those  provisions  was  taken  from  the  trans- 
portation act  of  1920.    The  second  one  relates  to  credit. 

On  February  1,  1928,  Mr.  Newton,  then  a  member  of  this  com- 
mittee, introduced  a  bill,  drafted  by  Mr.  Fulbright  for  the  shippers, 
and  known  as  H.  E.  10,376.  The  second  one  of  these  criteria  reads 
as  follows — I  mean,  in  the  present  bill — 

To  the  necessity,  in  the  public  interest,  for  the  carriers  to  be  able  to  establish 
and  maintain  a  sufficient  credit  to  attract  the  capital  required  to  meet  and 
provide  for  tliese  transportation  needs. 

In  that  shippers'  bill  of  1928,  we  find  this  set-up  as  the  instruction 
to  the  commission — 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates  the  commis- 
sion shall  initiate,  moflify,  establish,  or  adjust  such  rates  so  that  carriers  as  a 
whole  (or  as  a  whole  in  each  of  such  rate  groups  or  territories  as  the  commis- 
sion may  from  time  to  time  designate)  will,  under  honest,  efficient,  and  eco- 
nomical management  and  reasonable  expenditures  for  maintenance  of  way, 
structures,  and  equipment,  have  opportunity  to  earn  an  av*»rage  annual  net 
railway  operating  income  sufficient,  as  nearly  as  may  be,  to  pay  the  interest  on 
funded  and  other  outstanding  indt  btedness.  and  to  provide  such  return  upon 
the  properties  devoted  to  public  use  not  represented  by  indebtedness  as  shall 
in  the  judgment  of  the  commission  maintain  a  proper  basis  of  credit  to  enable 
the  carriers  as  a  whole  to  meet  the  transportation  needs  of  the  country. 

So  that  this  reference  to  credit  in  7117  was  taken  from  the  ship- 
pers' bill  of  1928,  adopted  by  the  commission  in  its  letter  to  Senator 
Couzens  in  1931,  and  now  put  in  the  bill  which  is  presented  to  you 
for  your  consideration  by  the  commission. 

The  third  one  of  these — ^this  is  the  third  one  of  these  criteria — 
nobody  has  seemed  to  criticize  it : 

(3)  To  the  necessity,  in  the  public  interest,  that  the  carriers  furnish  trans- 
portation service  at  the  lowest  rates  consistent  with  adequate  service,  and  the 
meeting  and  providing  for  the  transportation  needs  of  the  public. 

Now,  it  is  nothing  new  for  Congress  to  enumerate  things  that  mast 
be  taken  into  consideration,  provided  it  does  not  excluoe  any  other 
matters  that  are  proper  for  consideration.     It  was  done  in  the  trans 
portation  act.     It  is  done  in  this  shippers'  bill,  which  was  not  passed. 
It  is  proposed  in  the  bill  H.  R.  7117. 

I  am  not  wedded  to  those  expressions.  They  did  not  originate 
with  me.  They  did  not  originate  with  the  carriers.  They  origi- 
nated with  the  Congress,  with  the  commission,  and  with  the  shippers. 

Now,  I  am  perfectly  willing,  if  anybody  thinks  there  is  any  diffi- 
culty about  that  word  "  credit " — I  am  perfectly  willing  that  mstead 
of  those  criteria  and  that  part  of  the  bill,  which  I  have  read,  to  have 
something  like  this  said : 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates,  the  com- 
mission shall  give  due  consideration,  among  other  things,  to  the  existing  needs 
of  the  public  for  adequate  and  efficient  transportation  facilities  and  service,  to 
the  necessity  for  enlarging  and  improving  such  facilities  and  service  to  provide 
for  the  growing  transportation  needs  of  the  public;  to  the  effect  of  proposed 
rates  on  the  movement  of  traffic,  and  to  the  necessity  in  the  public  interest  that 
the  carriers  furnish  transportation  service  at  the  lowest  rates  consistent  with 
adequate  service  and  adequate  provision  for  the  transi>ortation  needs  of  the 
public. 

What  I  am  contending  for  and  all  I  am  c(mtending  for  is  that 
there  shall  be  a  clear  declaration  of  a  policy  by  Congress  that  its 
power  of  regulation,  which  undertakes  to  limit  these  carriers  in 
every  possible  way  in  all  their  business  management  and  judgment,. 


shall  be  exercised  so  that  their  revenue  shall  be  fixed  by  the  Govern- 
ment itself  at  such  a  level  as  will  insure  to  the  public  adequate  and 
efficient  transportation. 

I  am  not  wedded  to  my  particular  form  of  expression.  1  am  not 
wedded  to  that  word  "  credit,"  though  I  like  it  and  think  it  ought 
to  be  there,  and  I  advocate  what  the  commission  advocates;  but  just 
so  this  direction  is  made  clear  and  unmistakeable  that  the  adminis- 
trative representative  of  this  body  shall  administer  the  laws  in  such 
a  way  as  to  insure  the  public  adequate  and  efficient  transportation. 
If  it  does  that,  the  railroads  must  take  their  chance. 

Mr.  Garber.  May  I  ask  a  question  there,  Mr.  Chairman? 

Mr.  HuDDLESTON  (acting  chairman).  Mr.  Garber. 

Mr.  Garber.  May  I  interrupt  you  right  there.  Colonel  Thorn? 

Mr.  Thom.  Yes,  sir. 

Mr.  Garber.  I  want  to  ask  you  this  question,  whether  or  not  the 
three  criteria,  or  especially  the  clause  No.  2  would  not  be  included  in 
this  provision  of  the  section : 

The  commission  shall,  so  far  as  practicable,  initiate,  modify,  establish,  or 
adjust  rates  so  that  tlie  revenue  derived  therefrom  will,  under  honest,  efficient, 
and  economic  manajrenient  and  rensonable  expenditures  for  maintenance  of  way, 
structures,  and  eciuipment,  constitute  a  sufficient  basis  for  the  maintenance  of 
the  national  system  of  railway  transportation  at  all  times  adequate  for  the 
needs  of  the  public. 

Of  the  three  criteria  as  embodied  in  this  general  delegation  of 
power,  would  it  not  be  in  the  public  interest  to  unload  the  law  of  un- 
necessary provisions  and  avoid  complexities  and  difficulties  of  admin- 
istration as  shown  by  the  preceding  section  of  the  law,  providing 
<jriteria.  Have  not  those  criteria  always  been  the  subjects  of  con- 
troversy before  the  commission,  and  before  the  Supreme  Court? 

Mr.  Thom.  I  do  not  think  so,  Mr.  Garber. 

Mr.  Garber.  Would  that  not  increase  the  difficulties? 

Mr.  Thom.  I  do  not  think  so.  And,  I  do  not  think  that  Congress 
ought  to  be  meticulous  in  dealing  with  as  strictly  a  regulated  instru- 
mentality as  these  railroads  are,  to  take  out  of  its  directions  to  its 
administrative  agency  anything  that  will  make  their  duty  clear. 

Now,  if  you  asK  ine  whether  or  not  those  criteria  would  not  have 
to  be  applied  in  applying  the  rule  which  you  have  read,  I  think  they 
would;  but  what  is  the  objection,  if  you  are  intent  upon  having  an 
adequate  and  efficient  system  of  transportation,  to  making  it  clear 
that  those  are  things  to'be  taken  into  consideration?  That  does  not 
add  to  the  complexities  of  the  law.  That  merely  goes  to  clarify  and 
make  certain  your  purpose. 

Now,  is  your  purpose  there  ?  Is  that  a  proper  legislative  power  to 
create  a  system  under  which  there  shall  be  an  adequate  system  of 
transportation  ? 

Mr.  Garber.  I  think  in  the  first  place,  it  is  generally  conceded  that 
an  adequate  system  of  railways  is  essential  to  the  commerce  of  the 
country.    That  is  generally  conceded. 

Mr.  Thom.  I  think  so. 

Mr.  Garber.  And  ample  provision  should  be  made  for  their  main- 
tenance and  for  their  upkeep  and  for  their  development  along  with 
the  needs  of  the  country.  There  is  not  any  controversy,  so  far  as  I 
ever  heard,  in  reference  to  those  two  premises,  which  you  have  been 
elaborating  upon.    I  think  that  is  generally  conceded. 


242 


RAILROAD   LEGISLATION 


RAILROAD  LEGISLATION 


243 


I 


Mr.  TiiOM.  I  think  so.  Now,  that  being  true,  it  oujrht  to  be  made 
as  clear  as  it  possibly  can  that  the  fluty  of  the  administrative  body 
IS  to  accomplish  that  result,  and  the  mere  question  that  is  in  your 
mmd,  and  which  you  asked  me.  is  whether  or  not  there  is  objection  to 
enumerating  these  three  things  when  they  may  be  deduced  from  the 
general  languag^e  which  you  have  read. 

I  think  there  is  no  objection.  I  think  there  is  a  distinct  advantage 
in  mentioning  them,  for  the  reason  it  makes  clear  and  certain  that 
those  are  things  that  are  in  the  mind  of  Congi-ess.  and  those  are 
things  that  your  Honor  has  just  said  everybody  is  agreed  upon. 

Mr.  Garber.  In  every  application  for  increases  of  rates,  would  not 
the  railroads  set  up  first,  for  instance,  that  the  rates  were  inadequate 
and  then  quote  clause  2,  that  they  were  not  sufficient  for  the  credit 
of  the  roads  to  attract  the  capital  required  to  maintain  and  provide 
for  the  transportation  needs  of  the  country. 

How  easy  that  would  be  to  set  up  in  an  application,  and  how  diffi- 
cult it  would  be  to  meet ;  how  easy  it  would  be  to  intrcnluce  eviilence 
to  substantiate  in  part  that  the  credit  of  the  roads  was  inadequate.  It 
is  so  indefinite  as  to  what  their  credit  should  be,  the  extent  of  their 
credit,  and  m  addition  to  that,  when  you  would  go  to  the  source  of 
Wie  credit  you  would  have  to  go  to  the  financial  interests  that  are 
furnishing  finances  for  the  roads,  would  you  not  t  The  commission 
would  have  to  consult  the  insurance  companies  and  the  financial  inter- 
ests of  Wall  Street  that  furnish  finances  to  operate  the  roads  when- 
ever there  was  a  proposed  change  of  rates. 

Mr.  Thom.  Now,  what  is  the  objection  to  consulting  the  people 
from  whom  you  have  to  get  money  ?    What  is  the  objection  t 

Mr.  Garber.  You  think  that  the  commission  ought  to  be  compelled 
to  consult  the  financial  backers  of  the  roads  as  to  whether  or  not  the 
rates  and  public  interests  were  such 

Mr.  Thom  (interposing).  I  think  that  this  is  the  situation,  that 
the  commission  ought  to  consult  whoever  is  the  best  authority  on  the 
subject  of  whether  or  not  the  railroads  are  in  a  position  to  furnish 
adequate  transportation,  and  credit  is  one  of  those  elements,  but  you 
will  observe  that  in  this  alternative  which  I  have  suggested  the  word 
"  credit  "  does  not  appear. 

Mr.  Garber.  No.  I  think  that  is  a  markt'd  improvement  on 
clause  2. 

Mr.  Thom.  And,  that  is  done  in  deference  to  the  questions  you 
asked  a  few  days  ago,  that  you  thought  that  tliere  might  be  some 
objection  to  that  word  "ci^edit  ''  and  to  meet  that  I  have  suggested 
the  alternative  with  which  we  would  be  perfectly  satisfied. 

Mr.  Garber.  Do  you  recall  the  instance  that  recently  occurred  in 
New  York,  as  it  was  reported  in  the  prints  that  the  mavor  was  told, 
mferentially,  at  least,  that  the  financial  interests  would  refuse  to 
advance  to  the  city  necessary  loans  for  a  short  period  because  the 
street  car  fare  rates  were  unsatisfactory  ? 

Mr.  Thom.  I  have  not  given  any  attention  to  that,  Mr.  Garber. 

Mr.  Garber.  Well,  I  just  had  that  incident  in  mind,  in  reference 
to  this  situation  and  it  seemed  to  be  applicable. 

Mr.  Thom.  But,  this  is  a  practical  world.  We  have  got  to  sup- 
port these  railroads  by  the  constantly  putting  of  new  money  into 
them.  They  can  not  stand  still  and  yet  serve  this  purpose  of  keep- 
ing abreast  of  the  needs  of  the  public.     We  have  got  to  recognize 


the  limitations  upon  us  in  getting  money,  and  we  have  got  to  try 
and  make  a  system  which  will  not  unduly  increase  the  power  of 
those  that  have  it,  will  give  to  these  public  instrumentalities  the 
power  to  get  so  much  of  it  as  necessary  in  order  to  establish  and 
maintain  these  facilities. 

It  is  a  practical  world,  and  I  would  like  to  see  what  the  commis- 
sion has  thought  out  to  put  in  here,  and  I  do  not  see  any  complexi- 
ties, but  in  deference  to  the  questions  you  asked,  Mr.  Garber,  a  few 
days  ago,  I  prepared  this  alternative  so  as  to  leave  out  this  word 
"  credit." 

Will  you  let  me  read  again,  will  you  take  the  bill,  as  it  is  now, 
and  compare  it  with  what  I  read;  take  the  bill  H.  R.  7117,  beginning 
at  section  2,  paragraph  2: 

(2)  In  the  exercise  of  its  power  to  pres<'ril)e  just  and  reasonable  rates,  the 
commission  shall  give  due  consideration,  among  other  things,  to  the  existing 
needs  of  the  public  for  adequate  and  eflBcient  transportation  and  service,  to 
the  necessity  for  enlarging  and  improving  such  transportation  to  provide  for 
the  growing  transportation  needs  of  the  public,  to  the  effect  of  proposed  rates 
on  the  movement  of  traffic  and  to  the  necessity  in  the  public  interest  that  the 
carriers  furnish  transportation  service  at  the  lowest  rates  consistent  with 
adequate  service  and  adequate  provision  for  the  transportation  needs  of  the 
public. 

Now,  that  is  the  alternative  which  I  have  drawn  in  deference  to 
the  difficulty  which  seems  to  be  in  your  mind,  from  some  of  the 
questions  which  you  asked  a  few  days  ago. 

Mr.  Garber.  Well.  I  think  that  is  a  marked  improvement  on  that 
clause. 

Mr.  Shallenberger.  Have  you  recommended  as  to  how  that  is 
to  be  determined  ? 

Mr.  Thom.  The  commission  must  determine  that. 

Mr.  Shallenberger.  The  commission  decides  it? 

Mr.  Thom.  And,  when  it  is  determined  it  can  not  be  set  aside 
by  the  courts  unless  it  is  arbitrary;  unless  there  is  no  evidence  to 
support  it;  but  if  it  is  a  mere  matter  of  judgment,  based  upon  evi- 
dence, it  is  conclusive  upon  the  courts. 

Now,  this  criteria  which  I  have  referred  to  about  adequate  and 
efficient  transportation  has  been  adopted  by  Congress  and  has  been 
a  settled  policy  now  for  more  than  10  years.  It  was  adopted  in  the 
transportation  act  of  1920.  The  Hoch-Smith  resolution  had  its 
origin  in  a  resolution  introduced  by  Mr.  Hoch  in  the  House,  and 
in  another  introduced  by  Senator  Smith  in  the  Senate. 

In  Mr.  Hoch's  resolution,  in  the  House,  there  was  that  limitation 
that  whatever  was  done  under  it  must  be  consistent  with  the  main- 
tenance of  an  adequate  and  efficient  system  of  transportation. 

In  Senator  Smith's  resolution  in  the  Senate,  there  were  those 
same  provisions  and  when  Mr.  Hoch  and  Senator  Smith  got  together 
and  took  both  of  their  resolutions,  and  put  them  into  one,  it  ap- 
peared twice,  because  it  had  been  in  the  Senate  resolution  and  had 
been  in  the  House  resolution.  There  had  been  no  dissent  that  that 
was  a  proper  policy  of  Congress. 

Now,  I  am  going  to  leave  that  branch  of  the  discussion  for  the 
present,  because  I  hope  I  have  had  an  opportunity  of  making  my 
ideas  clear  before  this  committee  on  the  subject,  and  I  want  to  go  to 
one  other  matter  before  I  get  to  the  third  proposition,  which  I  wish 
to  discuss. 
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Mr.  Mapes.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  Colonel  Thorn,  may  I  ask  you,  do  I  understand  that 
you  and  the  commission  and  others  have  abandoned  the  notion  that 
the  commission  can  fix  rates  that  jjuarantee  or  assure  a  fair  return 
on  the  value  of  the  railroad  property  as  a  whole  of  the  country? 

Mr.  Thom.  I  am  attempting,  as  I  shall  show  you.  in  the  third  main 
point  that  I  discuss,  to  show  that  it  is  very  desirable  to  get  rid  of 
valuation  altogether,  and  in  what  I  have  drafted  I  have  attempted 
to  leave  valuation  only  as  a  measure  of  constitutional  protection,  and 
nothing  that  Congress  can  do  will  aifect  that  situation,  but  it  shoidd 
always  be  left  as  a  measure  of  whatever  is  done  that  it  shall  not  be 
confiscatory.  It  is  not  in  our  suggestion  a  i)art  of  the  rule  of  rate 
making,  because  rates  can  not  be  made  on  value. 

Mr.  Mapes.  Can  you  answer  a  little  more  definitely?  Some  of  the 
witnesses — I  think  that  you  have  heard  all  of  them,  have  you  not? 

Mr.  Thom.  Yes,  sir. 

Mr.  Mapes.  Some  of  the  witnesses,  as  I  recall,  left  the  impression 
with  me,  at  least,  that  the  rate  has  got  to  be  fair  and  reasonable,  with- 
out much  reference  to  the  value  of  the  property  engaged  in  the  trans- 
portation, and  that  under  present  economic  conditions,  and  under 
almost  any  economic  conditions,  it  is  impossible  for  the  ( ommission 
to  fix  a  rate  which  will  assure  the  carriers  a  fair  return  upon  their 
property. 

Mr.  Thom.  In  times  of  depression,  such  as  we  are  going  through 
now. 

Mr.  Mapes.  And  somebody  has  cited  the  experience  of  some  other 
country — I  have  forgotten  what  country  it  was — where  the  regu- 
lating commission  was  definitely  instructed  to  allow  rates  that  would 
permit  the  roads  to  earn  a  fair  return  and  where  its  commission,  in 
actual  practice,  were  obliged  to  ignore  that  provision  of  law. 

Mr.  Thom.  I  think  that  referred  to  the  law  of  England. 

Mr.  Mapes.  Yes. 

Mr.  Thom.  And  rate  making  is  an  intensely  practical  matter. 

Mr.  Mapes.  Now,  if  that  position  is  correct,  is  there  not  going  to 
be  somewhat  the  same  difficulty  in  charging  the  commission  with 
responsibility  for  fixing  a  rate  that  will  provide  sufficient  credit  to 
the  roads? 

Mr.  Thom.  No. 

Mr.  Mapes.  Is  there  much  difference  between  fixing  a  rate  which 
will  give  fair  return  on  the  value  of  the  property  and  fixing  a  rate 
which  will  enable  the  carriers  to  obtain  sufficient  credit  ? 

Mr.  Thom.  There  might  not  be,  but  you  will  notice  in  the  bill  the 
words  "  so  far  as  practical  "  are  used. 

The  bill  is  drawn  on  the  theory  that  there  are  certain  thinirs  they 
must  consider.  Then  it  puts  a  further  requirement,  which  Mr.  Gar- 
ber  referred  to.  on  the  commission  as  to  making  the  rates,  and  as  a 
qualification  of  that  requirement  there  is  attached  the  words  "  so  far 
as  practical,"  which  are  inserted. 

Mr.  Mapes.  Do  you  not  think,  in  order  to  have  an  adequate  trans- 
portation system  that  the  commission  must  i)rovide  rates  which  will 
gave  a  fair  return  on  the  aggergate  railroad  property  of  the  country? 

Mr.  Thom.  You  mean  at  all  times,  or  generallv?' 

Mr.  Mapes.  Generallv. 
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Mr.  Thom.  I  think,  generally,  they  would  have  to  give  enough  to, 
have  a  fair  return  on  it,  or  you  would  not  get  anybody  to  invest  in 
the  property.  I  think  there  are  times  when  it  is  impossible  to  pro- 
vide adequate  return.  And  I  have  got  some  suggestions  to  make 
along  that  line  when  we  get  to  it. 

Mr.  Mapes.  If  it  would  not  annoy  the  committee,  I  would  like  to 
have  you  reread  the  first  sentence  of  that  apj^endix  of  the  Inter- 
state Commerce  Commission  to  the  Committee  of  the  Senate  to  which 
you  referred. 

Mr.  Thom.  You  understand  that  this  first  sentence  of  the  commis- 
sion relates  to  a  plan  that  was  proposed  of  making  an  artificial  rat« 
base,  and  they  were  advocating  the  theory  that  it  did  not  make  much 
difference  what  rate  base  you  had,  because  you  were  able  to  vary  the 
I)ercentage  and  to  make  that  as  high  as  necessary  under  any  rate  base 
to  meet  the  requirements  of  the  public. 

Now%  the  first  sentence  you  asked  me  to  read  has  reference  to  that 
artificial  rate  base,  contained  in  the  Howell  bill,  which  the  commis- 
sion was  commenting  on.     Here  is  the  first  sentence: 

As  a  jruide  in  adjusting  the  general  level  of  rates  in  the  exercise  of  its  power 
to  prescribe  just  and  reasonable  rates,  the  commission  shall,  from  time  to  time 
determine  and  make  public  what  percentage  of  the  aggregate  of  the  contempo- 
raneous rate  bases  of  the  oi)erating  carriers  constitutes  a  fair  return  thereon. 

Mr.  Mapes.  Then,  it  goes  on  and  suggests  standards  which  are  to  be 
set  up? 

Mr.  Thom.  To  be  their  guide  in  determining  their  percentage. 

Mr.  Mapes.  It  does  not  seem  to  me  thev  abandon  the  fair  return 
idea. 

Mr.  Thom.  They  do  not  do  what? 

Mr.  Mapes.  It  does  not  seem  to  me  that  they  abandon  the  fair  re- 
turn idea  on  the  value  of  the  property  ? 

Mr.  Thom.  You  mean  in  this  letter,  or  in  the  bill? 

Mr.  Mapes.  In  the  letter. 

Mr.  Thom.  In  the  letter  they  are  asking  for  a  fair  return  on  an 
artificial  I'ate  base  which  is  less  than  value.  That  was  one  of  our 
criticisms  of  it.  But  in  that  letter  they  were  then  advocating  a  rat« 
base.  Since  that  time  they  have  had  considerable  time  to  think  on 
this  subject  and  they  have  come  here  and  practically  abandoned  the 
bill  (H  R.  7116)  which  provides  for  an  artificial  rate  base,  and 
have  expressed  their  contentment  with  7117,  which  has  not  that  pro- 
vision in  it. 

Mr.  Mapes.  Well,  to  get  back  to  what  you  said  yesterday.  You 
said  yesterday  something  about  a  rate  that  the  economic  conditions 
would  l^ear,  quite  regardless  of  the  value  of  the  property  used  in 
transportation  service,  did  you  not? 

Mr.  Thom.  I  said  that  rates  are  products  of  economic  forces,  and 
that  rates  might  be  so  high  that  no  traffic  would  move  under  them, 
and  therefore  be  impossible  to  get  a  fair  return  at  a  given  moment 
on  the  value  of  the  property.  But,  I  think  it  is  perfectly  feasible 
to  so  adjust  the  general  regulations,  administration  of  the  general 
regulating  power,  that  the  result  over  a  period  of  years  would  be 
such  that  there  will  be  a  fair  return  and  that  the  industry  will  be 
supported. 
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Mr.  Mapes.  After  all,  do  you  not  have,  over  a  period  of  years,  to 
make  rates  that  will  give  the  roads  a  fair  return  on  the  value  of 
their  property,  used  in  transportation  purposes? 

Mr.  Thom.  Unless  you  can  do  that,  you  can  not  sustain  your 
system  of  transportation  over  a  given  period  of  years. 

Mr.  Shallenberger.  Mr.  Chairman. 

The  Chairman.  Mr.  Shallenberger. 

Mr.  Shallenberger.  There  is  just  one  other  question.  The  inclu- 
sion of  the  instruction  to  the  commission  to  make  rates  which  would 
support  an  adequate  transportation  system  would  resu't  in  an  im- 
mediate material  increase  in  rates,  would  it  not  ? 

Mr.  Thom.  You  mean  that  it  was  in  the  transportation  act  ? 

Mr.  Shallenberger.  That  is  the  first  time  it  api)eared.  was  it 
not,  that  instruction  ? 

Mr.  Thom.  And  they  did,  in  ex  parte  74,  undertake  to  make  a 
horizontal  raise  in  rates,  and  there  was  a  considerable  increase  in 
the  three  regions  in  the  country.  That  they  did  in  1920.  Then,  the 
commission,  next  year,  began  to  abandon  it  under  the  pressure  of 
economic  force.  The  railroads  had  to  recognize  it,  and  they  had  to 
abandon  some  of  it  too,  giving,  as  I  think,  proof  of  the  fact  that 
you  can  not  make  rates  on  values.  They  tried  it  once.  They  valued 
the  roads  in  the  three  sections  of  the  country.  They  determined  that 
a  horizontal  raise  of  rates  in  those  three  groups  was  necessary  in 
order  to  have  this  fair  return,  and  it  was  at  once  found  impossible 
of  application  and  was  abandoned  by  everybody  and  has  not  since 
been  attempted. 

I  will  give  you  an  illustration  of  this:  In  the  Western  Grain  case, 
the  railroads  undertook  to  enforce  the  provision  of  section  15a. 
They  said  these  western  roads  have  never  earned  a  fair  return. 
We  are  entitled  to  the  protection  of  this  provision  of  the  statute. 
They  got  a  restraining  order  in  one  of  the  Federal  courts,  which 
was  issued  on  that  contention,  and  after  an  injunction  was  denied, 
they  carried  that  contention  to  the  Supreme  Court  of  the  United 
States.  The  Supreme  Court  of  the  United  States  said  conten- 
tions have  been  made  hero  under  15a  as  to  the  duty  of  making  rates 
that  would  respond  to  that  test.  We  do  not  pass  upon  that  or 
consider  it  in  this  case,  the  court  said.  \Yhat  we  do  find  is  that 
the  commission  decided  this  question  on  a  record  that  was  closed 
m  September,  1928.  The  western  carriers  came  to  the  commission 
and  made  representations  that  conditions  had  changed  since  1928, 
and  therefore  they  were  not  deciding  the  case  on  anv  proper  base 
of  existing  facts.  The  court  said,  this  court  wVl  take  judicial  notice 
that  the  economic  conditions  in  this  country  have  changed  since 
1928,  and  that  being  the  case,  there  has  been  no  hearing  s^ch  as  is 
provided  for  by  law  on  the  conditions  under  which  this  decision 
should  be  made,  and  they  reversed  the  case,  simplv  on  that  ground 
of  a  lack  of  hearing,  and  did  not  undertake  to  enforce  these  pro- 
visions of  section  15a. 

Now,  another  case  last  spring 

Mr.  Bec  K.  That  case  you  refer  to  is  the  Atchison  case,  is  it  not  ? 
Mr.  Thom.  Yes.    Last  spring  there  was  filed  with  the  commission 
an  application  for  an  increase  of  15  per  cent,  horizontal  increase  of 
15  per  cent  in  the  rates.    The  reason  for  it  was  stated  in  the  petition. 
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It  was  based  on  section  15a.  There  was  a  concession  everywhere  that 
the  standards  of  15a  were  not  being  realized ;  that  the  return  which 
the  commission  had  stated  was  a  fair  return  was  not  being  earned 
by  one-half. 

What  did  the  commission  do?  They  just  said  it  is  not  practical 
to  apply  that  standard.  So,  every  time  that  application  has  been 
made,  it  has  failed,  and  it  has  failed  because 

Mr.  Parker.  Mr.  Chairman,  I  would  like  to  ask  him  a  question. 

Mr.  Thom  (continuing).  Has  failed  because,  I  think,  gentlemen, 
the  attempt  to  enforce  it  is  in  defiance  of  economic  forces,  which  no 
Jaw  can  evade  and  no  power  can  upset. 

Mr.  Parker.  Ai-e  you  arguing.  Colonel,  that  there  is  no  such  con- 
stitutional provision,  that  the  courts  are  not  finding  it  practical. 

Mr.  Thom.  I  beg  your  pardon,  as  I  did  not  understand  what  you 
said. 

Mr.  Parker.  Are  you  arguing  that  there  is  no  such  constitutional 
provision,  or  that  the  courts  are  not  finding  it  practical  to  enforce  it  ? 

Mr.  Thom.  I  am  not.  I  hope  I  am  not  being  understood  as  argu- 
ing that  there  is  no  constitutional  protection  for  these  carriers.  I 
insist  on  it  that  there  is  constitutional  protection.  I  insist  on  it. 
The  constitutional  protection  consists  in  showing  that  an  act  of 
government  deprives  them  of  their  property,  and  to  determine  what 
that  is,  the  value  of  the  property  and  the  value  of  the  uses  of  the 
property  must  be  proven,  must  be  presented  and  sustained. 

What  I  am  arguing  for  is  this 

Mr.  Parker.  Let  me  ask  you,  on  any  rate  that  is  fixed,  that  is 
your  last  line  of  defense,  and  on  any  basis  you  can  bring  that  up? 

Mr.  Thom.  Yes. 

Mr.  Parker.  And  still  exists,  and  is  your  defense. 

Mr.  Thom.  Yes. 

Mr.  Parker.  And  that  is  a  right  that  you  are  entitled  to. 

Mr.  Thom.  But,  we  are  getting  now  to  the  question  of  what  shall 
be  the  policy  of  government  in  regulating  these  railroads.  Shall  it 
be  to  attain  the  end  of  having  revenues  enough  to  give  the  people 
an  adequate  transportation  system,  facilities  that  they  need? 

Now,  that  is  the  question,  and  that  is  a  very  different  question 
from  the  question  of  confiscation.  Confiscation  is  an  exceedingly 
difficult  thing  for  a  railroad  to  insist  on.  There  are  many  reasons 
for  that.  One  reason  is  that  a  constitutional  right  is  a  right  of  an 
individual  carrier.  If  it  contends  that  its  rates  are  too  low,  and  that 
its  property  is  being  taken  from  it,  and  that  claim  is  sustained,  then 
the  remedy  is  to  put  up  its  rates,  and  at  once  those  rates  come  in 
competition  with  some  carrier  that  is  perhaps  earning  above  the  line 
of  confiscation,  the  rates  of  the  complaining  carrier  would  be  higher 
and  the  rates  of  the  uncomplaining  carrier  would  attract  all  of  the 
business,  so  it  is  an  exceedingly  difficult  thing,  but  it  is  a  right  which 
nobody  can  take  away,  and  which  I  do  not  w4sh  to  see  in  the  least 
impaired,  but  I  wish  to  see  a  system  of  regulation  that  will  not 
raise  that  question,  and  that  will  be  as  liberal  as  the  Government 
ought  to  be  in  sustaining  an  agency  on  which  it  puts  its  hands  and 
has  limited  in  every  possible  direction  in  respect  to  what  it  may  do 
and  what  it  may  earn. 

Now,  as  such  an  agency  as  that,  that  you  gentlemen  have  prop- 
erly taken  into  your  keeping,  and  have  limited  in  these  ways  that 
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I  have  referred  to,  what  is  your  policy?  What  ought  your  policy  to 
be  m  respect  to  the  administration  of  that  immense  power?  In  the 
tirst  place,  you  will  ask,  is  it  essential  to  the  public  interest— and 
everybody  admits  it  is— and  if  it  is  essential  to  the  public  interest, 
everybody,  it  seems  to  me,  ought  to  admit  that  your  system  ot 
administration  ought  to  be  sufficiently  liberal  to  enable  it  to  live 
and  do  the  work  that  is  essential  to  the  public. 

The  next  point  I  wish  to  call  attention  to  is  this  matter  of  pooling. 

It  has  been  suggested  that  the  purpose  of  pooling  as  contained 
m  the  Iransportation  Act.  in  the  Interstate  Commerce  Act,  has  not 
been  sufficiently  availed  of:  that  there  ought  to  be  more  pooling 
of  earnings  between  the  successful  roads  and  tlie  unsuccessful  roads. 

I  wish  to  call  your  attention  to  the  fact  that  in  the  section  pro- 
viding tor  pooling  there  is  this  limitation,  that  pooling  shall  not  be 
resorted  to  without  the  assent  of  each  carrier  involved,  but  I  want 
to  go  still  further  and  to  discuss  the  question  a  little  more  fully  than 
nierely  as  to  what  is  now  expressed  in  the  law.  What  is  the  limit 
of  power  on  the  part  of  Congress  in  respect  to  this?  That  question 
has  arisen  in  two  cases,  in  the  New  England  division  case  and  in 
the  (joose  Creek  case,  and  in  both  of  those  cases,  it  was  recognized 
by  the  Supreme  Court  that  the  limit  of  power  in  respect  to  taking 
the  earnings  of  one  carrier  for  the  benefit  of  the  other  was  that  it 
should  not  unconstitutionally  deprive  the  carrier  from  whom  the 
earnings  were  taken  of  a  fair  return  on  its  property. 

Mr.  Nelson.  Mr.  Chairman,  if  the  witness,  in  referring  to  cases 
and  decisions  of  the  court,  would  give  us  the  proper  citation,  it 
would  help  us  a  good  deal. 

Mr.  Thom.  AVhat  is  that  ^ 

Mr.  Nelson.  You  just  mentioned  some  cases.  If  you  would  give 
us  the  volume  and  the  page,  that  Avould  help. 

Mr.  Thom.  I  do  not  happen  to  have  those  two  cases,  those  two 
references,  but  I  will  supply  them  for  the  record. 

There,  is  those  cases,  this  principle  is  deducible  that  no  con- 
stitutional  power  resides  anywliere  to  require  one  carrier  to  help 
another  until  after  the  carrier  called  upon  to  help  has   received 

*  IV^  i;eturn  upon  its  property,  or  a  fair  return  for  its  service. 
Mr.  HuDDLSTON.  C  olonel,  do  you  distinguish  between  lending  this 

excess  to  other  carriers  and  paying  it  to  them  ? 

Mr.  Thom.  That  is  the  only  wav  we  got  the  recent  emergencv 
increase  over.  "  ^      j^ 

Mr.  HuDDLESTON.  I  beg  your  pardon. 

Mr.  Thom.  That  is  the  only  way  Ave  got  it  over,  in  view  of  that 
distinction,  between  lending  and  giving. 

Mr.  Huddleston.  You  hold,  that  while  in  the  Goose  Creek  case, 
^^.7^^,.^^^^^^  *^^^  ^^^^  excess  might  be  recaptured  for  the  purpose 
of  lending,  that  it  can  not  be  i-ecaptured  for  the  purpose  of  pavinff 
it  over  to  another  carrier  (  *  i-  j     *=» 

•  ¥^'  '^"^^^  ^^'  ^  ^^y?  "^  ^^^  ^o^^se  Creek  case  it  was  shown,  it  was 
indicated,  that  nothing  could  be  recaptured  from  a  carrier  until  it 
had  earned  its  constitutional  return. 

Mr.  Huddleston.  But.  the  excess  might  be  recaptured  for  the 
purpose  of  lending? 

Mr.  Thom.  That  is,  in  any  year 

Mr.  Huddleston.  What  is*^that? 
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Mr.  Thom.  That  is,  in  any  year. 

Mr.  Huddleston.  You  think,  then,  that  it  can  not  be  recaptured 
for  the  purpose  of  making  up  a  deficiency  in  the  earnings  ot  a  weak 

carrier  f 

Mr.  Thom.  After  you  have  gotten  beyond  the  point  of  a  fair  re- 
turn from  the  carrier  from  whom  it  is  taken;  yes,  I  do.  ihat  is 
what  I  think  that  the  court  said. 

Mr.  Huddleston.  Then,  there  is  no  distinction  between  a  loan  and 

a  gift? 

Mr.  Thom.  No;  not  in  that  respect;  but  I  thought  that  you  were 
talking  about  this  recent  railroad  credit  corporation;  but  there  is  no 
dictinction  in  respect  to  the  method  in  which  you  bring  it  up,  bring 
up  the  matter  now,  betw^een  a  loan  and  a  gift. 

Now,  that  does  not  mean— and  of  course.  I  ought  to  say  ttiis  with 
bowed  head  and  with  the  greatest  deference— that  does  not  mean 
that  I  at  all  agree  with  the  decision  of  the  Supreme  Court  in  the 
Goose  Creek  case.  It  does  not  make  any  difference  whether  1  do 
or  not,  but  I  have  on  my  side  the  opinion  of  the  present  Chiet  J  ustice 
of  the  United  States,  and  I  have  this  also  on  my  side,  Mr.  Bledsoe 
stated  in  response  to  questions  of  this  committee,  that  no  rate  could 
be  fixed  under  section  laa  except  one  that  was  reasonable  under  sec- 
tion 1.  ,  ^1     1     *  • 

I  agree  with  that  proposition,  and  to  my  method  of  reasoning, 
when  vou  have  earnings  from  rates  that  are  reasonable  under  sec- 
tion 1,^1  can  not  see  why  it  is  possible  to  take  any  part  of  that  away. 
But,  that  is  neither  here  nor  there.  I  just  wanted  to  get  that  out 
of  my  system,  because  I  have  had  it  in  there  for  a  long  time  and  I 
wanted  to  just  sav  that  much.     [Laughter.] 

Mr.  Shallenberger.  Mr.  Bledsoe,  I  believe,  did  say  m  response 
to  questions  that  railroad  rates  were  higher  under  the  commission  s 
regulation  than  thev  would  be  without  it.     Do  you  agree  to  that  too  i 

Mr.  Thom.  Welf,  there  is  danger  of  that.  The  competition  be- 
tween* these  railroads  is  very  great.  The  pressure  on  them  to  pro- 
duce immediate  financial  results  is  very  heavy.  They  w^ill  resort  to 
competition  to  get  business  away  from  a  competitor,  w^hich  is  per- 
haps not  justified  by  a  larger  view  of  the  situation,  and  that  compe- 
tition might  reduce  rates,  as  Mr.  Bledsoe  testified. 

Mr.  Shallenbehger.  Does  that  mean,  then,  Colonel,  that  the  com- 
mission has  been  effective  in  protecting  the  roads  from  themselves, 
rather  than  protecting  the  public? 

Mr.  Thom.  I  think  so — no,  wait  a  minute,  not  rather  than  pro- 
tecting the  interests  of  the  public.  I  did  not  hear  that  last.  I  think 
it  has  been  effective  in  protecting  both.  .   .         ^ 

1  am  not  a  critic  of  regulation,  except  as  it  may  be  carried  too  tar. 

Mr.  Shallenberger.  You  are  very  sure  of  one  side? 

Mr.  Thom.  What?  ^       .^  ^  .    .  ^  ..         •, 

Mr.  Shali^nberger.  You  are  sure  that  it  has  protected  the  rail- 
Mr.  Thom.  Not  as  sure  as  I  am  that  it  has  protected  the  shippers. 
I  think  that  it  has  done  both;  but  your  question  is  whether  it  has 
been  greater  protection  to  the  railroads  than  it  has  to  the  shippers. 

Mr.  Huddleston.  I  take  it  that  it  is  your  view  that  the  system  of 
regulation  of  railroads  has  been  beneficial  to  the  railroads. 
Mr.  Thom.  To  the  country  and  to  the  railroads  also. 
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Mr.  HuDDLESTON.  I  am  speaking  of  the  railroads  particularly. 

Mr.  Thom  I  do  not  want  to  speak  of  them  particularly.  I  want 
to  speak  of  the  country,  and  I  include  in  that  the  railroads,  in  answer 
to  your  question,  and  answer  your  question  in  the  affirmative. 

Mr.  HuDDLESTON.  You  referred  to  regulation  as  a  "  limitation  '" 

Yu"^  to  ask  you  the  straight  question,  whether  that  limitation  has 
not  been  for  the  benefit  of  the  railroads? 

Mr.  Thom.  My  judgment  is  that  regulation  has  benefited  the  raiK 
roads  of  the  country.  I  think  that  is  very  well  illustrated  by  the  fact 
that  1  understand  that  the  water  carriers  are  knocking  at  your  door 
^^Z'  ^^^"^^  ^^®y  ^^y  ^  regulated  as  well  as  the  railroads. 

Mr.  HUDDLESTON.  We  hear  men  say  that  the  railroads  have  been 
put  m  a  strait- jacket. 

Mr.  Thom.  That  is  a  fact. 

Mr.  HuDDLESTON.  But  that  strait-jacket  is  for  their  own  benefit? 

Mr.   iHOM.  That  strait-jacket  has  helped  in  many  respects.     In 
some  respects  it  has  probablv  been  unnecessary.     It  is  unnecessary 
here  to  go  into  the  details  of  it.    As  a  whole,  the  system  of  regula- 
tion has  been  beneficial  to  the  railroads  and  beneficial  to  the  country 
in  my  judgment.  ''^ 

Now,  I  want  to  say,  therefore,  that  inasmuch  as  no  power  resides 
anywhere  to  take  from  one  railroad  to  help  another  until  after  the 
railroads  from  which  the  amount  is  taken  has  received  a  fair  return 
on  Its  value,  or  a  fair  return  for  its  service,  no  system  of  pooling 
can  be  put  into  effect,  constitutionally,  in  defiance  of  that  principle! 
It  must  be  safeguarded  by  that  one  thing. 

I  conie  now  to  the  last  subject  that  I  want  to  discuss,  and  that  is 
the  subject  of  valuation. 

In  the  bill,  in  the  amendment  to  the  bill  now  under  consideration, 
which  I  shall  present  in  a  few  moments  to  the  committee,  we  ask 
that  the  valuation  section  of  the  act,  19a,  shall  be  repealed. 

Now,  why  do  we  do  that?  It  is  because  the  importance  of  val- 
uation will  have  disappeared  if  recapture  is  repealed. 

If  you  change  section  15a  in  its  rate  making  so  as  not  to  call  upon 
v^aluation  as  an  element  in  rate  making,  its  importance  has  gone 
there.  The  valuation  act  was  enacted  in  the  first  instance  by  those 
who  suspected  that  the  railroads  were  full  of  watered  securities 
The  examinations  which  the  commission  has  made  since  1913  to  this 
time  have  exploded  that  theory. 

The  office  of  valuation  now,  bs  simply  t<j  support  a  claim  for 
recapture  or  to  support  a  rule  of  rate  making  as  it  exists  now  on  the 
statute.  If  you  repeal  recapture  and  you  make  a  different  rule  of 
rate  making  not  based  upon  valuation,  the  importance  of  valuation 
has  disappeared. 

Now,  I  want  to  show  you  something  about  the  cost  of  carrying  on 
this  work.  '^     ^ 

Mr  HocH.  Do  you  intend  to  say  anything  more  as  to  the  necessity 
of  valuation  ?  If  you  do,  I  do  not  want  to  interrupt  you,  but  if  you 
are  going  to  the  question  of  costs,  before  you  do  so  I  would  like  to 
ask  a  question  or  two. 

Mr  Thom.  I  would  like  to  have  you  ask  me  any  questions  that  vou 
may  have,  now,  Mr.  Hoch.  "^ 

Mr.  Hoch.  Do  you  think  that  the  facts  as  to  valuation  are  essen- 
tial in  determining  what  new  securities  should  be  issued? 
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Mr.  Thom.  What?  ^  ^^  ^ 

Mr.  Hoch.  In  determining  whether  the  different  carriers  shall  be 
permitted  to  issue  new  securities,  is  it  important  to  know  something 
about  valuation  in  connection  with  or  in  regard  to  that? 

Mr.  Thom.  No;  not  in  the  sense  of  making  valuaticm  a  part  of 
the  duties  of  the  commission.  Those  values  can  be  gotten  at  inde- 
pendent! v  of  that. 

Mr.  Hoch.  How  can  tlie  commission  have  in  its  possession  such 
facts  as  to  valuation,  when  they  come  to  pass  upon  the  question  of 
the  issuance  of  new  securities,  if  it  has  not  carried  on  this  valuation? 

Mr.  Thom.  Because  that  is  a  matter  of  judgment  which  it  can  be 
informed  on  in  a  particular  case  by  obtaining  information  in  respect 
to  that  carriei's  property,  and  its  value  then,  and  without  all  of 
this  costly  machinery  that  I  have  spoken  of. 

Mr.  Hoch.  Would  not  that  require  a  great  deal  of  investigation  m 
connection  with  applications  to  determine  it  ? 

Mr.  Thom.  I  think  not.  Every  man  that  lends  any  money  to  a 
railroad  makes  that  estimate  of  the  value,  but  does  not  do  it  through 
a  system  of  valuing  such  as  is  here  described.  Every  railroad  forms 
a  judgment  as  to  whether  its  assets  will  bear  a  loan,  and  the  Inter- 
state Commerce  Commission  has  the  same  power  of  investigation 
that  the  lender  has  and  can  arrive  at  it  in  that  way  and  quickly  at  a 
basis  of  whether  or  not  the  loan  is  justified. 

Mr.  Hoch.  As  I  understand,  the  position  of  the  commission  is, 
and  it  is  indicated  by  section  3  of  this  bill,  that  the  commission 
thinks  that  after  it  has  arrived  at  its  basic  valuations,  it  shall  then 
be  permitted,  under  the  new  provision,  to  keep  those  valuations  up 
to  date.  As  I  understand,  the  commission  has  complained  repeatedly 
that  the  present  law  is  lame  in  that  it  requires  the  commission  to 
determine  new  values  "  in  the  same  manner,"  if  I  recall  the  language 
of  the  statute. 

Mr.  Thom.  That  is  right. 

Mr.  Hoch.  As  in  the  original  valuation,  and  they  propose  what 
they  think  will  be  a  simplified  accounting  procedure  to  keep  track  of 
depreciation  and  betterments  and  all  of  that,  and  they  think  that 
will  be  a  comparatively  simple  thing,  if  we  add  a  new  provision  to 
keep  their  valuations  up  to  date. 

Now,  if  we  are  to  abandon  that  entirely,  would  not  the  commission 
be  confronted  in  any  case  where  the  issuance  of  new  securities  was 
asked,  with  a  much  more  difficult  proposition  of  arriving  at  ijts  own 
independent  judgment  as  to  what  values  were? 

Mr.  Thom.  I  do  not  think  so. 

Mr.  Hoch.  Than  if  we  did  have  it  in  the  law  ? 

Mr.  Thom.  I  do  not  think  so.  The  provision  which  I  am  going 
to  present  to  the  committee  will  require  the  commission  to  keep 
itself  advised,  to  keep  all  records  that  it  now  has,  and  keep  itself 
advised  as  to  any  changes  in  the  property,  advised  of  that,  and  that 
is  a  sufficient  basis  .to  torm  a  judgment  on  the  subject  of  how  much 
a  carrier  ought  to  be  allowed  to  borrow. 

Mr.  Hoch.  Do  you  agree  with  section  3  of  this  bill  ? 

Mr.  Thom.  Is  that  paragraph  f  ? 

Mr.  Hoch.  That  is  paragraph  f. 

Mr.  Thom.  No,  sir:  I  go  further  than  that. 
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Mr.  HuDDLESTox.  Colonel,  may  I  ask  you  whether  you  do  not 
think  that  valuation  would  be  useful  in  connection  with  a  case  in- 
volving rates  claimed  to  be  confiscatory? 

Mr.  Thom.  I  think  that  the  commission  is  using  a  method  of 
arriving  at  valuation  which  the  carriers  can  not  accept  and  that  in 
any  confiscation  case  .they  will  have  to  proceed  to  get  the  court  to 
make  a  judicial  determination  of  that  question. 

Mr.  HuDDLESTON.  Are  you  advised  how  nearly  complete  valuation 
is  under  19a  ? 

Mr.  TiioM.  I  am  not ;  I  am  not,  but  it  is  very  far  from  complete. 

Mr.  Grosser.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Crosser. 

Mr.  Grosser.  Colonel,  if  I  may  interrupt  you  for  a  moment,  would 
you  mind  telling  us  in  what  way  you  .think  the  methods  adopted 
by  the  commission  in  determining  valuations  are  wrong? 

Mr.  Tho3i.  Because  they  have  not  been  taking  into  consideration 
some  of  the  elements  of  value  required  by  the  Supreme  Court,  as 
in  the  O'Fallon  case.  Tliere  is  litigation  over  the  second  one  of 
those  cases,  the  Kichmond,  Fredericksburg  &  Potomac  case,  on  the 
same  ground,  that  they  did  not  take  the  elements  of  value  into 
consideration  which  they  ought  to  have  taken. 

Now,  if  they  proceed  with  it,  it  is  still  going  jto  be  a  controversial 
matter.  It  is  easy  enough  to  proceed  without  it,  and  when  you 
get  rid  of  recapture  and  you  get  rid  of  valuation  as  a  base  of  ra\es, 
and  you  are  able  to  do  what  I  have  suggested  in  response  .to  Mr. 
Hoch's  question,  the  necessity  for  valuation  is  gone,  and  I  want 
to  tell  you  gentlemen  that  railroad  executives  are  now  visiting  the 
commission  for  the  purpose  of  seeing  whet*her  or  not  a  vacation 
can  be  .taken  in  respect  to  valuation,  in  these  times  of  high  expenses, 
so  that  they  may  get  rid  of  that  valuation  expense. 

And,  some  of  the  railroads  have  found  it  necessary  now  to  ask 
for  an  extension  of  time  to  pay  taxes.  Many  of  them  are  not  earn- 
ing their  operating  expenses.  More  are  not  earning  their  in.terest 
charges. 

Now,  with  valuation  performing  no  longer,  as  I  think,  any  useful 
purpose,  what  is  the  necessity  for  the  expense  to  be  carried  on  by 
the  Government  and  by  the  railroads,  such  as  I  will  now  read  into 
the  record. 

Mr.  Mapes.  Colonel  Thom,  may  I  ask  you  a  question? 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  You  say  one  of  the  purposes  of  the  enactment  of  the 
valuation  law,  was  to  correct  an  assumption  on  the  part  of  the  pub- 
lic that  there  was  a  lot  of  watered  stock  in  the  set-up  of  the  securi- 
ties of  the  roads.  In  the  course  of  time,  if  we  repeal  the  valuation 
section  entirely,  would  not  the  public  get  around  to  that  thought 
again  ? 

Mr.  Thom.  I  do  not  think  so,  because  there  can  be  not  a  single 
security  issued  by  the  railroads,  except  under  the  permission  and 
after  investigation  by  the  Interstate  Commerce  Commission. 

Mr.  Mapes.  Does  not  that  in  itself  require  the  commission  to  know 
what  the  value  of  the  roads  are  ? 

Mr.  Thom.  Not  with  the  accuracy  required  in  valuation,  but  with 
the  accuracy  required,  that  you  would  require,  if  you  represented 
somebody  that  was  requested  to  put  some  money  into  the  railroads. 


Mr.  Mapes.  But,  in  the  past,  there  has  been  distrust  or  criticism 
on  the  part  of  the  public  agencies  and,  might  not  the  public  be 
led  to  tnink  that  the  commission  had  allowed  the  roads  to  water 
their  securities  ? 

Mr.  Thom.  Well,  I  do  not  have  that  opinion  of  the  commission, 
Mr.  Mapes.  I  do  not  believe  that  the  public  has  lost  confidence  in 
the  commission,  and  I  believe  anything  the  commission  does  in  the 
way  of  permissive  action  on  the  part  of  the  railroads  will  be  re- 
garded as  certainly  sufficiently  restrictive. 

Mr.  Mapes.  But  Congress,  if  it  considers  the  proposition  of  re- 
pealing all  of  19a,  the  valuation  provision,  has  got  to  take  that  into 
consideration,  has  it  not  ? 

Mr.  Thom.  I  think  that  so  far  as  Congress  is  concerned,  that  is 
a  consideration  it  should  take  it  into  view,  but  my  own  judgment 
is  that  there  can,  hereafter,  be  no  criticism  about  the  issue  of  rail- 
road securities,  as  long  as  you  require  that  none  can  be  issued  with- 
out the  consent  of  a  governmental  agency,  which  you  now  do. 

I  am  not  asking  here  for  any  modification  of  20a.  I  am  only  ask- 
ing for  repeal  of  19a,  and  19a  has  to  do  with  valuation. 

Mr.  Mapes.  The  commission  itself  is  asking  for  repeal  of  that 
provision,  which  says  that  securities  shall  not  be  issued  for  more 
than  the  property  is  valued. 

Mr.  Thom.  They  are  asking  for  that  in  connection  with  consolida- 
tion.   That  only  has  relation  to  consolidation. 

Mr.  Nelson.  !Mr.  Chairman,  may  I  ask  a  question  ? 

The  Chairman.  Mr.  Nelson. 

Mr.  Nelson.  Colonel,  I  do  not  understand  how  valuation  can 
be  dismissed  or  how  the  commission  can  afford  to  ignore  valuation, 
in  view  of  the  fact  that  there  is  a  constitutional  legal  guaranty  to 
the  railroads  that  they  are  entitled  to  make  a  fair  and  just  return 
on  a  proper  valuation. 

Now,  you  always  have  that  in  the  background  as  a  defense,  have 
you  not? 

Mr.  Thom.  Yes,  sir. 

Mr.  Nelson.  Why,  then,  should  we  tell  the  commission  to  ignore 
it? 

Mr.  Thom.  You  have  not  told  the  commission  to  ignore  it. 

Mr.  Nelson.  Are  we  going  to  get  away  from  that  in  safety? 

Mr.  Thom.  But,  when  you  want  to  use  it  for  the  purpose  that  it 
is  now  used,  you  want  to  use  it,  in  my  estimation,  for  an  impossible 
use,  because  you  want  to  make  rates  on  value. 

Mr.  Nelson.  You  say  that  valuation  can  be  dismissed.  How  can 
valuation  be  dismissed,  as  long  as  tHfere  is  that  constitutional  pro- 
vision which  protects  the  railroads? 

Mr.  Thom.  I  do  not  want  you  to  dismiss  valuation,  but  I  am  ask- 
ing you  to  dismiss  your  requirement  that  the  commission  make  a 
valuation. 

Mr.  Nelson.  Then,  they  have  got  to  have  in  their  minds,  at  all 
times,  an  intelligent  comprehensive  of  valuation,  or  their  rates  are 
illegal,  have  they  not? 

Mr.  Thom.  I  do  not  think  so. 
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Mr.  Nelson.  They  do  not  have  to?  Have  they  not  got  to  con- 
sider value  and  have  a  reasonable  understanding  of  the  valuation  of 
a  road  in  order  for  the  rates  which  they  make  to  be  legal? 

Mr.  Thom.  I  do  not  agree  with  that,  and  I  have  tried  to  show  the 
reasons  for  it,  Mr.  Nelson. 

Mr.  Nelson.  You  are  asking  us  to  ignore  valuation,  and  go  ahead 
and  make  rates  on  some  other  basis,  but  in  the  last  analysis,  under 
the  constitution,  valuation  must  be  considered.  So  why  should  we 
ignore  it? 

Mr.  Thom.  The  constitution  only  says  that  you  shall  not  make 
rates  below  a  certain  value. 

Mr.  Nelson.  I  know  that,  but  valuation  is  one  of  the  factors  which 
enables  them  to  judge  whether  the  rates  are  constitutional. 

Mr.  Thom.  If  anybody  thinks  that  the  rates  are  made  below 
valuation,  they  can  go  to  the  commission's  records  and  find  inven- 
tories of  their  property,  and  biing  them  in  and  present  to  the  court 
the  question  of  what  the  value  is,  whether,  so  far  as  it  relates  to 
making  rates,  it  is  too  low  from  the  constitutional  standpoint. 

Mr.  Nelson.  I  do  not  understand  how  the  commission,  or  Con- 
gress, can  lose  sight  of  this  question  of  valuation. 

Mr.  Thom.  I  hope  that  the  committee  will  not  understand  me  as 
advocating  that  it  shall  be  lost  sight  of. 

Mr.  Nelson.  Yes;  but  if  we  will  not  take  tiie  owners  base,  and 
this  is  the  legal  base,  and  the  base  that  we  take  does  not  suit  the  rail- 
roads, or  the  rates  that  we  make  under  the  new  base  does  not  conform 
to  the  law,  why  then,  where  are  we  ? 

Mr.  Thom.  I  am  suggesting  that  you  take  a  base  of  rate  making 
that  is  practical,  in  the  place  of  trying  to  place  tliem  on  value,  which 
is  impractical,  but  valuation  comes  into  play,  the  moment  the  Gov- 
ernment deprives  a  carrier  of  a  rate  which  it  could  exercise  irre- 
spective of  that  power  of  earning  a  fair  return  on  its  value,  and  it  is 
then  up  to  the  carrier  to  show  what  its  valuation  is. 

Mr.  Barker.  It  seems  to  me.  Colonel,  that  there  are  some  old  land- 
marks that  we  ought  not  to  get  very  far  away  from. 

Mr.  Thom.  Well,  you  gentlemen  have  got  to  consider  whether  it 
is  worth  this. 

The  Chairman.  No,  we  must  close  now. 

Mr.  Thom.  a  member  of  the  committee  has  asked  if  your  office 
force  can  make  copies  of  the  amendments  which  you  offer. 

Mr.  Thom.  What? 

The  Chairman.  If  the  amendments  that  you  have  suggested  can 
be  put  in  the  hands  of  the  members  of  the  committee. 

Mr.  Thom.  I  am  going  to  bring  them  here  and  put  them  in. 

The  Chairman.  Will  you  have  copies  for  individual  members  of 
the  committee? 

Mr.  Thom.  I  have  got  them  for  the  individual  members  of  the 
committee. 

The  Chairman.  Mr.  Bulwinkle  suggested  that 

Mr.  Thom.  We  have  copies. 

The  Chairman.  Tomorrow  we  will  go  on  with  the  short-line 
railroads,  and  we  hope  to  get  through  with  the  short-line  railroads, 
and  Mr.  Thom,  the  remainder  of  his  statement,  this  week,  and  the 
first  thing  Tuesday  we  will  try  to  hear  the  electric  lines,  Tuesdav. 
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and  another  gentleman  or  two  that  want  to  be  heard,  and  on  Thurs- 
day and  Friday  we  hope  to  wind  up  these  hearings  with  Mr.  East- 
man. 

Mr.  Maloney.  I  have  a  letter  here.  Mr.  Chairman,  which  was  sent 
to  me  bj  the  vice  president  of  the  Louisiana  &  Arkansas  Railway 
Co.,  giving  his  views  in  reference  to  the  legislation  that  is  being  con- 
sidered by  this  committee. 

The  Louisiana  &  Arkansas  Railway  operates  in  Texas,  Louisiana, 
and  Arkansas,  and  I  think  it  is  not  a  short-line  railroad.  If  it  is  in 
order,  I  would  like  to  submit  this  letter  for  the  record. 

The  Chairman.  It  will  go  in  the  record  at  this  point. 

(The  letter  above  referred  to  is  as  follows:) 

Louisiana  &  Arkansas  Railway  Co., 

Shreveport,  La.,  January  2S,  19SZ. 
Hon.  Paul  Maloney, 

House  of  Representatives,  Washington,  D.  C. 

Deab  Mr.  Maloney  :  I  understand  that  a  number  of  amendments  to  the  inter- 
state commerce  act  have  been  proposed  and  are  pending  in  the  House  and 
Senate,  and  that  hearings  are  either  now,  or  will  shortly  be  in  progress  thereon. 

There  are  a  number  of  respects  in  which  I  think  the  present  act  should  be 
amended,  but  I  am  especially  concerned  about  the  recapture  provisions,  which 
as  you  know,  are  contained  in  section  15a  of  the  act,  1920.  I  think  there  has 
been  more  misunderstanding  on  the  part  of  the  public  about  the  provisions  of 
this  section  than  almost  any  other  legislation  with  which  I  am  familiar. 
When  the  act  w?is  first  passed  the  impression  that  this  section  guaranteed  the 
railroads  a  certain  return  on  their  investment  became  more  or  less  general^ 
and  a  great  many  people  still  think  that  is  true,  notwithstanding  the  contrary 
is  the  fact.  Even  so  prominent  a  citizen  as  the  Hon.  L.  E.  Thomas,  who  is  a 
lawyer,  in  campaigning  for  the  Senate  against  Senator  Ransdell  some  vears 
ago  statefl  publicly  in  his  campaign  speeches  that  Congress  hnd  guaranteed 
the  railroads  a  return  on  their  investment.  This  shows  you  how  widespread 
the  misapprehension  was.  This  section,  in  (6)  thereof,  as  you  of  course  know, 
limits  the  return  which  a  carrier  may  earn  and  retain  for  itself  in  any  one 
year  to  6  per  cent  on  the  valuation  of  its  property,  such  valuation  to  be  de- 
termined by  the  Interstate  Commerce  Commission,  the  carriers  being  required 
to  pay  to  the  Government  one-half  of  any  yearly  earnings  in  excess  of  6  per 
cent  on  the  value  of  their  property,  and  to  place  the  other  in  a  general  con- 
tingent fund  to  be  used  only  for  certiin  designated  purposes. 

Pursuant  to  the  provisions  of  (4)  of  this  section,  15a,  of  the  act,  the  com- 
mission fixed  a  tentative  valuation  for  the  carriers  as  a  whole  and  then  began 
gathering  data  and  making  exhaustive  investigations  under  which  to  determine 
the  values  of  the  individual  roads.  The  commission  and  the  carriers  have 
spent  much  time  and  vast  sums  of  money  in  an  effort  to  determine  those 
values,  and  so  far  the  most  that  has  come  out  of  those  efforts  has  been  con- 
troversy and  court  proceedings.  The  almost  insurmountable  difficulties  in  the 
way  of  physical  valuation  of  the  railroads  are  set  forth  in  report  of  the  com- 
mission dated  July  21,  1931,  addressed  to  Hon.  James  Couzens,  chairman. 
Committee  on  Interstate  Commerce,  United  States  Senate,  reproduced  as 
Appendix  G  to  the  commission's  1931  annual  report,  which  you  may  desire 
to  read. 

Even  if  tlie  highly  controversial  subject  of  valuation  were  settled  the  recap- 
ture requirement  would,  in  ray  judgment,  still  be  unfair  to  the  carriers  in  that 
each  year  must  stand  upon  its  own  bottom.  As  the  law  now  stands,  if  a  car- 
rier in  nny  one  .vear  earns  in  excess  of  6  per  cent,  it  must  pay  half  of  its  earn- 
ings above  that  figure  to  the  Government,  notwithstanding  that  next  year  and 
jx'rhaps  for  several  years  it  may  not  earn  anything  like  5%  per  cent ;  in  fact 
may  experience  deficits,  as  a  good  many  of  the  carriers  are  now  doing  and 
probably  will  do  for  several  years.  Manifestly,  a  1-year  period  is  entTelv  too 
short. 

So,  if  this  recapture  provision  is  to  be  continued  at  all,  it  ought  at  least  to 
be  based  upon  a  period  of  years^say  five  years  for  each  period— but  even 
then,  so  long  as  the  carriers  must  take  their  chances  on  earning  a  fair  returiy 
In  lean  years,  it  does  not  seem  that  they  should  be  required  to  pay  to  the 
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Government  any  portion  of  their  earnings  during  good  years.  Tlieir  rates  and 
practices  are  so  regulated  by  law  and  the  commission  that  tliey  can  not  gouge 
the  public  by  charging  excessively  high  rates  and  in  tliat  way  pile  up  unduly 
large  earnings.  Therefore,  it  would  seem  to  rae  sound  business  policy  to  i>ermit 
the  carriers  to  retain  what  they  earn  in  good  years  so  that  they  would  be  able 
to  weather  the  storm  in  bad  years.  It  is  my  feeling  after  giving  the  matter 
much  study,  that  the  recapture  provision  of  the  act  should  be  rei)ealed  and 
that  the  repeal  should  be  retroactive;  in  other  words,  the  railroads  should 
not,  especially  faced  as  they  are  with  such  serious  conclitions,  imperiling  the 
ubility  of  many  important  roads  to  continue  to  function  and  stay  out  of  the 
hands  of  receivers,  be  required  to  pay  over  to  the  Government  any  excess 
earnings  which  may  have  accrued  to  them  since  the  passage  of  this  section  of 
the  act  in  1920. 
Notwithstanding  (2)  of  this  section,  15a,  of  the  act  provides  that: 
"  In  the  exercise  of  its  power  to  prescribe  just  an<l  reasonable  rates,  the  com- 
mission shall  initiate,  modify,  establish,  or  adjust  such  rates  so  that  carriers  as 
a  wnole  (or  as  a  whole  in  each  of  such  rate  groups  or  territories  us  the  c«»m- 
mission  may  from  time  to  time  designate)  will,  under  honest,  efficient,  and 
economical  management  and  reasonable  expenditures  for  maintenance  of  way, 
structures,  and  equipment,  earn  an  aggregate  aniiual  net  railway  oiieratirig 
income  equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the  aggregate  value  of. 
the  railway  property  of  such  carriers  held  for  and  used  in  tlie  service  of 
transportation." 

and  the  commission,  pursuant  to  the  authority  elsewhere  contained  in  this 
section  of  the  act,  having  fixed  5%  pt'r  cent  as  a  fair  return,  and  the  carriers  as 
a  whole  have  not  in  any  1  of  the  10  years  since  this  section  of  the  act  has  been 
in  effect  earned  the  5%  per  cent  fixed  by  the  commission  as  a  fair  return,  the 
commission  has  not  undertaken  to  so  readjust  the  rates  in  accordance  with  the 
mandate  of  the  law  just  quoted  as  to  enable  the  carriers  to  earn  thot  return. 
During  those  years  the  returns  of  the  Class  I  railroads  have  been : 

Per  cent 

4.99 

4.80 

4.65 

4.84 

3.30 


1920. 
1921. 
1922. 
1923. 
1924. 
1925- 


Per  cent 

—  0.  08 

—  2.  87 

—  3.  59 
_-  4.33 
__  4.23 
__  4.  74 


1926 __ 

1927 

1928 

1929 

1930 

1931  (11  months  ended  Nov.  30).  2. 02 

From  this  you  will  see  that  the  earnings  of  the  carriers  have  not  been  exces- 
sive during  this  period,  nor  is  it  possible  for  them  to  become  so  because  their 
rates  and  charges  are  controlled  and  fixed  by  the  Interstate  Commerce  Com- 
mission. The  present  outlook  is  that  1932  will  show  a  decrease  under  1931,  for 
practically  every  railroad  in  the  United  States  is  still  experiencing  decreases 
in  its  tonnage  and  earnings  from  month  to  month.  For  instance,  during  the 
month  of  November,  the  last  figures  now  available,  the  rate  of  return  of  the 
Class  I  carriers  was  only  1.68  per  cent.  Just  what  the  end  will  be  it  is  impos- 
sible for  anyone  to  foresee,  and  I  hesitate  to  attempt  to  predict  the  final  out- 
come. Undoubtedly,  the  railroads  are  faced  with  the  most  serious  situation 
with  which  they  have  ever  been  confronted. 

It  is  my  understanding  that  the  Interstate  Commerce  Commission  has  recom- 
mended to  Congress  the  repeal  of  the  recapture  clause,  and  I  believe  of  the 
entire  section  15a.  In  order  to  refresh  my  memory,  I  have  Just  referred  to  the 
commission's  last  annual  report  for  the  year  1931,  and  I  find  that  my  impression 
that  the  commission  recommended  in  1930  the  repeal  of  the  recapture  provisions 
of  the  act  to  be  correct,  and  that  in  their  1931  report  they  again  make  that 
recommendation  and  propose  a  substitute  for  the  entire  section  15a.  I  suggest 
you  read  the  recommendation  of  the  commission  with  respect  to  this  section  of 
the  act.  to  be  found  on  page  107-110  of  their  1931  annual  report. 

As  indicated  by  the  commission  in  its  recommendation  dealing  with  section 
15A,  the  carriers,  or  at  least  some  of  them,  for  a  time  felt  that  the  so-called 
rate  making  laid  down  in  section  15A  should  be  continued,  but  since  this  rule 
has  been  a  dead  letter,  inasmuch  as  the  commission  has  never  attempted  to 
revise  the  rates  so  that  the  carriers  as  a  whole  might  earn  the  5%  per  cent 
on  their  fair  valuation  fixed  by  the  commission  as  a  reasonable  return,  it  is 
my  opinion  that  the  whole  section  might  as  well  be  eliminated  from  the  act. 
The  interstate  commerce  act  as  in  effect  at  the  time  of  the  passage  of  the  act. 
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192C»,  contains  in  sections  1  to  3  ample  provision  for  the  fixing  of  reasonable 
rfltes  fares  and  charsres. 

I  do  not  know  how  closely  you  have  followed  the  railroad  situation;  nat- 
urally not  as  closely  as  I  have,  because  my  duties  necessitate  my  being  in- 
formed not  onlv  as  to  the  oiieration  and  results  of  tlie  road  with  which  I  am 
connected,  but*  also  the  volume  of  traffic  and  the  earnings  of  other  roads. 
Since  this  severe  period  of  depression  set  in  the  latter  part  of  1929,  I  have 
had  occasion  to  analyze  closely  the  traffic  conditions,  operating  expenses,  and  the 
net  earnings  of  practically  every  important  railroad  in  the  United  States  and 
I  si>eak  advisedly  when  I  say  that  the  railroad  situation  at  the  present  time 

is  critical. 

You,  of  course,  know  that  the  arilroads  are  no  longer  controlled  by  the 
bankers  and  wealthy  families.  The  New  York  Central  for  many  years  was 
referred  to  as  the  "  Vanderbilt  line  " ;  the  Great  Northern  and  Northern  Pacific 
as  the  "  Hill  line  " ;  the  Southern  Railway  system  as  the  "  Morgan  line  " ;  but 
at  present  the  Vanderbilt  family  owns  a  very  small  minority  interest  in  the 
New  York  Central ;  the  Hill  family  owns  a  very  small  minority  interest  in  the 
Great  Northern  and  Northern  Pacific ;  and  the  Morgan  family  owns  perhaps  an 
even  smaller  interest  in  the  Southern  Railway.  These  and  all  the  other  roads 
are  now  owned  by  the  public ;  all  the  larger  lines  have  thousands  and  thousands 
of  stock  holders  as  well  as  thousands  of  bond  holders.  Large  amounts  of  rail- 
road bonds  are  included  in  the  portfolios  of  all  the  large  insurance  companies. 
Therefore,  at  this  time  and  for  several  years  past,  the  welfare  of  the  general 
public  is  and  has  been  indissolubly  bound  up  with  the  welfare  of  the  carriers ; 
not  only  as  to  their  ability  to  adequately  serve  the  public,  but  also  from  the 
standpoint  of  their  earnings.  Of  this  you  are  no  doubt  aware,  but  I  do  r.ot  feel 
that  I  can  impress  this  fact  upon  you  too  strongly,  so  I  hope  when  the  matter 
comes  up  for  final  consideration  in  tlie  House  you  will  see  your  way  clear  to 
advocate  and  vote  for  such  measures  as  will  afford  the  carriers  relief  from 
some  of  the  burdensome  provisions  of  the  present  act,  notably  the  recapture 

d'luse 

Another  matter  affecting  tlie  welfare  of  the  carriers,  which  will  no  doubt 
be  considered  by  Congress  at  an  early  date,  is  the  regulation  of  trucks  am? 
busses,  which  now  compete  so  actively  with  the  railroads.  It  is  impossible 
for  the  railroads,  regulated  as  they  are,  to  meet  that  competition,  unregulated 
as  it  is.  Either  the  act  should  be  amended  so  as  to  enable  the  carriers  to 
me<»t  unhampered  the  unregulated  competition  of  trucks  and  busses,  or  the 
rates,  fares,  charges,  and  operations  of  trucks  and  busses  should  be  regulated 
to  the  same  extent  as  the  rates,  fares,  charges,  and  operations  of  the  rail  car- 
riers. The  Interstate  Commerce  Commission  has  recently  completed  a  very 
exhaustive  investigation  in  the  matter  of  truck  and  bus  competition,  and  as  I 
understand  it,  either  have  or  will  recommend  to  Congress  the  regulation  of 
trucks  and  busses  engaged  in  interstate  common-carrier  service. 

The  same  situation  prevails  as  to  unregulated  water  carriers.  At  present 
the  only  rates  of  the  water  carriers  which  are  subject  to  regulation  by  the 
Interstate  Commerce  Commission  are  joint  rates  between  such  water  carriers 
nnd  the  rail  lines.  The  port-to-port  rates  of  the  w^ater  carriers  are  not  subject 
to  regulation;  for  Instance,  the  joint  rates  from  St.  Louis  to  Shreveport  of 
the  Mississippi  Warrior  Barge  Line  and  the  rail  lines  are  subject  to  regulation 
by  the  Interstate  Commerce  Commission,  but  the  all-water  rates  of  the  Missis- 
sippi Warrior  Barge  Line  from  St.  Louis  to  Memphis,  Vicksburg,  Baton  Rouge, 
New  Orleans,  etc.,  are  not  subject  to  regulation.  I  use  the  Mississippi  Warrior 
Barge  Line  merely  as  an  illustration  because  that  line  has  more  joint  rates 
with  the  rail  lines  than  any  other  inland  water  carrier;  the  illustration  is 
equally  applicable  to  all  water  carriers  operating  on  inland  waterways  in  the 
United  States;  and  the  situation  with  respect  to  ocean-going  water  carriers 
engageil  solely  in  coastwise  traffic  is  the  same.  To  illustrate,  the  rates  of 
coastwise  steamers  plying  between  New  York  and  New  Orleans,  Galveston, 
and  other  seaboard  ports  are  not  subject  to  the  jurisdiction  of  the  Interstate 
Commerce  Commission.  Such  water  carriers  are  free  to  make  whatever  rates 
they  see  fit  without  publication  or  regulation,  while  the  rates  of  the  railroads 
must  be  published  and  can  only  be  changed  pursuant  to  law  upon  30  days* 
notice  to  the  Interstate  Commerce  Commission.  The  only  exception  to  this  is 
that  where  the  coastwise  water  carrier  participates  in  through  joint  rates  with 
the  rail  lines  to  and  from  Interior  points,  their  port-to-port  rates  then  become 
subject  to  the  jurisdiction  of  the  Interstate  Commerce  Commission  and  must 
be  published  the  same  as  railroad  rates.    The  Morgan  Line  and  the  Mallory 
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Line,  for  illustration,  participate  in  joint  rates  with  tlie  rail  lines  to  and  from 
interior  points,  therefore  their  port-to-port  rates,  such  as  rates  from  New  Yorl£ 
to  New  Orleans  and  Galveston,  can  not  be  changed  at  will,  while  the  rates 
of  their  competitors  which  do  not  participate  in  joint  rates  with  rail  lines  can. 
It  seems  to  me  it  would  be  in  the  public  interest  to  give  the  Interstate  Commerce 
Commission  jurisdiction  over  coastwise  water  ratea 

Another  transportation  abuse  which  has  grown  up  in  the  last  few  years 
is  freight-forwarding  companies.  Those  companies  make  a  business  of  gather- 
ing up  less-than-carload  freight  In  large  centers  for  movement  to  large  con- 
suming points;  they  consolidate  the  less-than-carload  shipments  and  tender 
them  to  the  railroads  consigi;ed  to  themselves  as  carloads.  The  railroad  rates 
are  lower  on  carload  traffic  than  on  less-than-carload  traffic.  Upon  arrival  at 
destination  the  forwarding  companies  are  supposed  to  collect  the  less-than- 
carload  rates  of  the  railroads  from  the  several  consignees  and  the  difference 
between  those  less-than-carload  rates  and  the  carload  rates  they  pay  the  rail- 
roads is  their  profit.  The  forwarding  companies,  however,  are  not  regulated 
by  law  and  can  not  be  compelled  to  charge  the  full  less-than-carload  rates  on 
the  shipments  they  deliver;  therefore,  in  practice  these  forwarding  com- 
panies often  make  concessions  to  the  larger  shippers  and  receivers  of  less- 
than-carload  freight  and  the  amount  of  those  concessions  may  vary  as  between 
one  shipper  and  another,  according  to  the  whims,  or  the  interest  as  they  see 
it,  of  the  forwarding  companies.  The  Interstate  Commerce  Commission  deals 
with  this  situation  in  its  1931  annual  report  on  pages  86  and  87  and  definitely 
recommends  that  the  rates,  rules,  regulations,  and  practices  of  the  forwarding 
companies  be  brought  under  their  jurisdiction.  This  recommendation  seems 
to  me  to  be  sound,  not  only  in  the  Interest  of  the  proteci;ion  of  the  revenues  of 
the  carriers,  but  also  for  the  protection  of  the  shippers  and  receivers  of  freight, 
because  it  is  self-evident  that  so  long  as  the  forwarding  companies  can  make 
one  rate  for  one  firm  and  another  rate  for  another  firm,  unjust  discrimina- 
tions will  result,  which  are  burdensome  to  the  smaller  shippers. 

I  hope  I  have  not  made  this  letter  too  long;  from  my  acquaintance  with 

jou  I  know  you  want  to  see  the  railroads  dealt  with  fairly  and  equitably,  and 

•I  have  merely  tried  to  point  out  to  you  some  of  the  things  which  I  think 

from  my  long  experience  in  railroad  work,  ought  to  be  done,  and  I  have  sug- 

geste<l  nothing  which  I  do  not  sincerely  believe  would  be  in  the  public  interest 

Thanking  you  for  the  consideration  I  feel  sure  you  will  give  this  matter 
and  with  assurances  of  high  esteem,  I  am 
Yours  sincerely, 

B.  S.  Atkinson. 

The  Chairman.  The  committee  will  now  stand  adjourned  until 
to-morrow  morning  at  10  o'clock.. 

(Thereupon,  at  11.48  o'clock  a.  m.,  the  committee  adjourned  until 
the  following  moraing,  Thursday,  February  4,  1932,  at  10  o'clock 
a.  m.) 
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THURSDAY,  FEBRTTAIIY  4,   1932 

House  of  Kepresentatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  C, 

(The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Rayburn,  chair- 
man, presiding.) 

The  Chairman.  The  committee  will  come  to  order. 

This  morning,  we  will  first  hear  Judge  Kerr,  from  North  Carolina, 
a  Representative  in  Congress. 

STATEMENT  OF  HON.  JOHN  HOSEA  KEBE,  A  KEPKESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  Kerr.  Mr.  Chairman  and  gentlemen  of  the  committee :  I 
appear  before  you  this  morning  in  the  interest  of  repeal  of  the  sub- 
section of  section  15a  of  the  transportation  act  of  1920,  and  I  desire 
to  address  my  remarks  especially  in  respect  to  the  interests  of  the 
short-line  railroads  of  the  country,  and  especially  in  respect  to  one 
which  is  owned  by  the  town  in  which  I  live.  .     ,     . 

In  respect  to  this,  gentlemen,  I  think  the  facts  will  be  interesting 
to  you  and  will  aid  you  in  coming  to  a  correct  conclusion  about  the 
legislation.  It  is  not  amiss,  gentlemen,  to  say  that  this  little  rail- 
road which  I  shall  speak  of  is  one  of  the  prosperous  railroads  of 
the  country,  when  you  take  into  consideration  the  cost,  its  value,  and 
its  returns  to  the  stockholders  and  to  those  who  own  it 

Warrenton,  N.  C,  was  built  off  of  the  railroad,  or  the  farst  rail- 
road that  was  built  in  the  State  of  North  Carolina  did  not  run  by 
the  town,  nor  through  the  town.  The  people  who  lived  there  ob- 
jected to  that  kind  of  innovation  when  this  road  was  built  m  18*50; 
the  first  long  road  that  was  built  in  the  State  of  North  Carolina,  the 
Raleigh  &  Gaston,  ran  3  miles  away  from  this  little  village. 

After  the  war,  in  the  seventies 

Mr.  BuLWiNKLE.  Pardon  me,  you  mean  1870? 

Mr.  Kerr.  I  meant  after  the  war,  in  1876,  the  business  men  began 
to  see  that  it  was  necessary  in  order  to  keep  abreast  of  the  business 
of  the  world  to  make  connections  with  this  transportation  line,  this 

great  line,  that  ran  near  by.  ,    •     •         j 

So  the  town,  nothaving  more  than  a  thousand  people  in  it,  under- 
took to  build  this  road  out  to  the  Raleigh  &  Gaston,  which  after- 
wards became  one  of  the  main  sections  of  the  Seaboard  Air  Line 
Railway  Co.  Only  a  few  of  the  outstanding  citizens  were  able  to 
contribute  much  to  the  construction  of  the  road. 

They  secured  the  right  of  way,  but  could  not  get  money  enough 
to  grade  it.    So,  about  1884,  after  the  right  of  way  had  been  secured 
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and  part  of  it  graded,  and  all  of  the  money  had  given  out,  the  town 
itself  issued  $11,000  bonds  which  they  succeeded  in  selling  at 
about  $9,900,  and  with  this  sum,  together  with  another  sum  of 
about  $3,000,  subscribed  by  individuals,  they  built  the  line  from 
Warrenton,  N.  C,  to  a  depot  on  the  Seaboard  Air  Line  System. 

From  1884  up  until  1909,  this  railroad  was  hardly  able  to  get 
along.  For  more  than  20  vears  of  its  life,  it  ran  behind  for  many 
years,  it  was  just  barely  able  to  do  the  service,  and  meet  the  costs  of 
operation.  About  1908  or  1909  there  came  a  demand  for  the  lumber 
of  eastern  North  Carolina. 

I  live  in  that  section  of  the  South  Atlantic  where  the  pine  tree 
reproduces  itself.  It  is  the  only  section  in  the  world  that  it  does  it. 
You  can  cut  down  the  pine  in  the  New  England  States  and  they  never 
grow  back  again.  You  take  off  the  pines  in  the  Far  West,  or  the 
tree  that  is  akin  to  the  pine,  and  they  never  reproduce  tiiemselves, 
but  m  the  South  Atlantic,  from  Maryland  down  to  Florida,  or 
Maryland  even  down  around  to  Texas,  you  can  leave  any  piece  of 
land  open  for  three  years  and  it  will  reseed  itself  and  the  pine  grow 
back  rapidly. 

This  old  county,  Warren,  in  which  this  little  town  of  Warrenton 
is  situate  was  largely  owned  by  a  few  slave-owners.  Almost  all  of 
the  original  growth  was  cut  off  before  the  war,  and  after  the  war 
there  were  so  many  more  negroes  there  than  there  were  white  people 
that  a  great  many  of  them  left,  and  this  land  being  uncultivated 
grew  up  again  in  pine  trees. 

And,  in  1909,  these  pine  forests  had  come  to  be  merchantable  tim- 
ber. This  little  railroad  then  began  to  move  out  this  timber  that 
was  hauled  by  trucks  and  wagons— wagons  at  first— to  the  depot  in 
Warrenton,  and  it  then  began  to  make  money  and  pay  dividends. 

In  1909,  after  it  had  been  operated  for  more  than  20  years,  and 
after  the  town  had  paid  for  it,  what  I  want  to  impress  upon  you  is, 
that  this  railroad  was  built  by  the  town  for  the  town,  used  princi- 
pally by  the  town— that  is,  that  was  the  purpose  for  which  it  was 
built.  And,  it  was  paid  for  by  the  people  in  the  town.  Every  man 
who  owned  property  in  the  town  was  assessed  to  pay  off  these  bonds 
that  built  this  railroad,  and  long  after  the  bonds  were  paid  off  by 
the  taxpayers,  or  several  years  afterwards,  it  began  to  make  money, 
and  began  to  pay  dividends,  and  from  1909  to  1931,  December  31, 
1931,  this  railroad  paid  back,  into  the  treasury  of  this  town,  an  in- 
come sufficient  to  enable  the  taxpayers'  taxes  to  be  comparatively 
low;  this  income  enabled  us  to  own  all  of  our  public  utilities,  our 
lights,  and  our  water;  the  only  hotel  except  one  other  in  this  coun- 
try municipally  owned,  which  is  a  valuable  piece  of  property,  worth 
more  than  a  hundred  thousand  dollars. 

It  had  paid  back  to  the  stock  holders  of  the  railroad— mind  you, 
gentlemen,  $3,000  of  this  stock  was  owned  by  private  individuals, 
men  who  thought  that  they  were  making  a  contribution  to  the  town 
when  thev  took  it— the  road  paid  back  to  the  town  and  the  stock- 
holders, $164,472,  from  July,  1909,  until  DeCember  31,  1931.  Of 
this  amount,  the  town  received  $124,000  and  the  stockholders  $41,000. 

There  was  taken  from  this  income,  from  this  railroad,  by  the 
transportation  act,  and  there  is  here  in  the  Treasury  now,  the  sum  of 
$32,222.21,  and  they  have  contested  assessments  against  it  now  which 
total  about  $8,000  or  $9,000. 
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Of  course,  you  gentlemen  are  as  familiar — more  familiar — ^than  I 
am,  with  the  fact  that  this  recapture  money  has  not  been  placed 
for  any  service,  to  any  service,  for  the  Government,  and  here  it  is 
in  the  Treasury  of  the  United  States. 

Now  gentlemen,  I  contend  in  behalf  of  this  municipality,  the 
town  of  WaiTenton,  N.  C,  that  this  small  railroad  was  built  by 
the  taxpayers  of  this  town,  who  assessed  their  property  in  order  to 
make  it  possible,  that  it  has  never  been  in  competition  with  any  other 
public  carrier,  that  it  was  not  built  or  conceived  for  personal  gain 
or  exploitation,  that  all  its  income  should  inure  to  the  benefits  and 
comforts  and  conveniences  of  the  public  which  built  it,  and  that  it  is 
neither  legally  right  nor  has  it  moral  sanction  to  impound  $32,000 
of  its  income' and  hold  it  in  the  Treasury  of  the  United  States  for 
any  purpose  whatsoever,  certainly  in  view  of  the  fact  that  the  act 
which  authorized  its  capture  has  been  aborted  and  that  no  great 
railroad  operated  by  a  private  corporation  has  ever  surrendered  1 
ceiit  of  its  income  under  recapture  clause  of  the  transportation  act. 

Now,  that  is  the  history  of  this  matter  so  far.  It  is  apparent 
that  this  road  can  not  compete  much  longer  with  the  truck  carriers 
of  our  country.  The  timber  has  been  removed,  and  the  vast  forests 
in  this  fertile  county  have  all  been  cut  and  carried  away.  We  can 
not  hope,  and  do  not  hope,  gentlemen,  that  this  road  will  be  profit- 
able many  more  years,  because  this  timber  has  been  carried  away, 
and  it  will  be  50  years  before  it  will  ever  reproduce  itself  so  that 
it  will  be  merchantable  timber,  and  we  are  left  there  with  our  prop- 
erty and  all  of  it  to  be  run  by  the  taxpayers  again,  if  it  is  kept  up 
and  operated. 

What  I  see  about  it,  gentlemen,  is  that  it  will  not  be  kept  up,  and 

that  will  be  abandoned. 

We  are  coming  hiere  insisting  that  the  law  should  be  repealed; 
that  this  town,  these  taxpayers,  should  get  their  money  back  that 
they  have  paid  in,  in  order  that  it  may  contribute  to  the  welfare 
of  the  public,  because  that  is  what  the  railroad  was  constructed  for. 

I  desire  to  say  that  there  doubtless  are  many  other  short-line 
railroads,  that  can  almost  make  out  as  good  a  case  as  I  can  for  their 
railroads.  We  can  not  hope,  as  I  said  a  while  ago,  to  operate 
profitably  much  longer,  because  our  timber  is  gone  and  because  of 
the  competition  of  the  truck  carriers. 

You  gentlemen  must  realize  gross  injustice  of  compelling  these 
short-line  railroads  to  pay  their  recapture  funds,  because  their  value 
is  easy  of  ascertainment,  whereas  the  great  railway  systems  of  the 
country  avoid  the  law  because  of  the  almost  impossibility  of  rightly 
determining  what  their  true  value  is. 

It  is  no  trouble  at  all  to  get  at  the  recapture  assessment  of  the 
Warrenton  Railroad,  because  you  can  take  a  pencil  and  go  there 
and  in  15  or  20  minutes  tell  what  the  rolling  stock  is  worth,  what 
the  track  is  worth,  and  what  the  property  values  are,  and  what  6 
per  cent  on  it  is,  and  take  one-half  of  the  income  over  and  above 

6  per  cent. 
I  will  be  glad  to  answer  any  questions  that  you  gentlemen  would 

like  to  ask  me. 

The  Chairman.  Are  there  any  questions  ? 
Mr.  Mapes.  Judge,  I  have  one  question. 
What  is  this  railroad? 
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Mr.  Kekr.  The  Warrentoii  Railroad. 

Mr.  Mapes.  How  is  it  organized? 

Mr.  Kerr.  Organized  by  the  town;  the  town  borrowed  the  money 
and  built  it. 

Mr.  Mapes.  Is  it  a  corporation? 

Mr.  Kerr.  It  is  a  corporation ;  yes,  sir. 

Mr.  Mapes.  Who  owns  the  stock? 

Mr.  ICerr.  The  stock  is  owned  now — $50,000  worth  of  stock  is 
owned  by  the  town,  and  $16,000  owned  by  these  men  who  put  $3,000 
in  it  40  years  ago,  and  when  they  put  their  money  into  it  they 
thought  that  they  were  simply  making  a  contribution  to  the  town, 
and 

Mr.  Mapes  (interposing).  Who  owns  the  balance? 

Mr.  Kerr.  The  town  owns  $50,000,  and  a  few  stockholders,  mem- 
bers of  the  families  of  the  men  who  put  $3,000  in  originally,  own  the 
other. 

Mr.  Mapes.  I  understood  you  that  the  town  owed  50  per  cent  of  it. 

Mr.  Kerr.  No,  sir;  $50,000  of  the  stock  now.  The  stock  is  sup- 
posed to  be  worth — and  there  is  in  existence  about  $66,000  worth  of 
stock. 

Mr.  Mapes.  The  officers  of  the  town  are  the  officers  of  the  corpora- 
tion? 

Mr.  Kerr.  Some  of  the  officers  of  the  town  are  the  officers  of  the 
corporation.  I  am  glad  that  you  called  my  attention  to  that.  This 
road  ib  operated  under  the  direction  of  one  mao,  and  has  been  largely 
operated  by  him  for  40  years;  twenty-odd  years  he  was  secretary 
and  treasurer,  and  has  been  president  practically  the  balance  of  that 
time,  a  distinguished  citizen,  James  Monroe  Gardner. 

Mr.  Mapes.  He  is  the  actual  manager? 

Mr.  Kerr.  He  has  been  the  actual  manager  for  nearly  50  years, 
ever  since  it  was  first  completed. 

Mr.  Mapes.  We  have  had  here  more  or  less  testimony  about  the 
effect  of  the  valuation  provisions  of  the  transportation  act,  and  when 
the  valuations  for  recapture  purposes  were  placed  upon  the  roads 
by  the  Interstate  Commerce  Commission. 

In  your  experience,  when  did  the  Interstate  Commerce  Commis- 
sion determine  that  your  road  was  subject  to  the  recapture  clause? 

Mr.  Kerr.  As  soon  as  they  promulgated  the  order  the  commission 
did  that  about  1922  or  1923. 

Mr.  Mapes.  Did  your  road  know  in  1923,  for  example,  that  it  was 
subject  to  recapture  and  what  its  contribution  to  the  recapture  fund 
would  be? 

Mr.  Kerr.  I  think  it  did.  As  I  said,  it  would  be  no  trouble  in  the 
world  to  determine  that.  Anybody  could  ascertain  that.  Anybody 
could  go  there  and  tell  what  the  recapture  was,  what  sum  was  due  to 
the  Government,  or  what  the  Government  was  entitled  to  under  the 
act  with  a  little  railroad  like  this.  They  can  do  it  in  15  or  20 
minutes,  you  know. 

Mr.  Mapes.  But  do  you  know  definitely  when  the  Interstate  Com- 
merce Commission  did  determine  it? 

Mr.  Kerr.  Yes;  I  think  in  1923 ;  1922  or  1923,  after  it  promulgated 
the  first  rule  and  order,  first  ordered  that,  they  went  down  and 
assessed  this  road,  said  how  much  we  owed,  and  that  we  paid.  We 
continued  to  pay  that  until  we  had  paid  in,  paid  them  $32,000,  and 


RAILROAD  LEGISLATION 


263 


there  has  been  some  controversy  about  it  during  the  last  year  or  two — 
about  the  assessment. 

Mr.  BuL WINKLE.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Mr.  Bulwinkle. 

Mr.  Bulwinkle.  Judge,  if  you  remember,  when  did  you  first  make 
the  first  payment? 

Mr.  Kerr.  Why,  I  remember  these  things  pretty  well.  I  remember 
when  we  made  the  first  payment. 

Mr.  Bulwinkle.  When  did  the  Interstate  Commerce  Commission 
attempt  to  collect  it? 

Mr.  Kerr.  Immediately. 

Mr.  Bulwinkle.  I  mean,  for  the  first  and  each  year,  and  paid 
it  each  year  ? 

Mr.  Kekr.  We  have  made  the  payment  every  year,  sir.  Now, 
there  is  a  controversy,  but  there  was  not  any  controversy  at  all  until 
within  the  last  two  or  three  years,  when  the  railroad  raised  a  little 
controversy  as  to  what  is  the  value,  and  I  think  that  it  has  been 
held  up,  and  they  are  claiming  something  like  nine  or  ten  thousand 
dollars  right  now. 

Mr.  Bulwinkle.  You  are  in  favor  of  the  retroactive  repeal  of 
the  recapture  provision  ? 

Mr.  Kerr.  I  certainly  am. 

Mr.  Burtness.  May  I  ask  a  question,  Mr.  Chairman. 

The  Chairman.  Mr.  Burtness. 

Mr.  Burtness.  For  the  period  of  11  years,  have  you  earned  more 
than  6  per  cent  for  that  whole  period  ? 

Mr.  Kerr.  Since  the  act;  we  never  earned  any  dividends  until 
1909.  % 

Mr.  Burtness.  I  do  not  care  about  that  at  all,  but  since  the  enact- 
ment of  the  transportation  act,  for  the  period  of  about  11  years, 
have  you,  if  you  take  that  entire  period  as  a  wliole,  has  your  road 
earned  more  than  6  per  cent  each  year  ? 

Mr.  Kerr.  Yes,  sir. 

Mr.  Burtness.  You  have  earned  more  than  6  per  cent  ? 

Mr.  Kerr.  Earned  enough  to  have  paid  in  $32,000. 

Mr.  Burtness.  You  have  paid  in  $32,000. 

Mr.  Kerr.  $32,000. 

Mr.  Burtness.  So,  you  have  had  a  recapture  claim  each  and 
every  year  during  that  period  ? 

Mr.  Kerr.  Yes,  sir ;  and  we  have  paid  it  every  year,  I  understand^ 
from  the  beginning.  Gentlemen,  I  was  discussing  it  with  them  re- 
cently. They  unhesitatingly  gave  a  check  for  it  every  time,  until 
the  last  year  or  two  there  was  some  controversy  about  the  assess- 
ment. 

The  Chairman.  If  there  are  no  further  questions,  we  are  very 
much  obliged  to  you,  Judge. 

Mr.  GiLLEN.  I  take  it,  sir,  that  you  are  not  holding  your  road 
up  as  an  example  of  Government  ownership? 

Mr.  Kerr.  No  sir ;  I  did  not  come  here  primarily  to  do  that.  As 
a  matter  of  fact,  though,  this  is  a  fine  example  of  Government  own- 
ership. 

The  Chairman.  That  is  the  only  ray  of  hope  that  we  have  had 
from  the  properties  of  railroads  for  a  good  while,  and  we  are  doubly 
obliged  to  you.  ^ 
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Mr.  BuRTNESS.  If  it  had  j^ot  been  for  his  prophecy,  it  would  have 
been  an  excellent  example. 
The  Chairman.  We  will  now  hear  from  Mr.  Green. 
Mr.  Green,  you  have  15  minutes. 

STATEMENT  OF  HENEY  I.  GKEEN,  TTKBANA,  HI.,  VICE  PRESIDENT 
AND  OENERAL  SOLIGITOE  OF  THE  ILLINOIS  TERMINAL  CO. 

The  Chairman.  If  you  will  qualify,  Mr.  Green,  by  giving  the 
reporter  your  name  and  address,  and  whom  you  represent. 

Mr.  Green.  My  name  is  Henry  I.  Green,  Urbana,  111.  I  happen 
to  be  vice  presicfent  and  general  solicitor  of  the  Illinois  Terminal 
Co.,  which  operates  what  is  known  as  the  Illinois  Terminal  Railroad 
System.  That  consists  of  approximately  500  miles  of  electrically 
operated  railroads  in  Illinois  and  between  75  and  100  miles  of  steam- 
operated  railroad  in  Illinois. 

We  are  especially  interested  in  this,  in  these  bills,  because  of  the 
fact  that  we  have  just  been  served  with  notice  from  the  Interstate 
Commerce  Commission,  under  section  15a  of  the  transportation  act, 
that  we  owe  some  $78,000  for  the  years  1926  and  1927,  by  way  of 
recapturable  income  on  one  of  the  properties  that  goes  into  this 
Illinois  Terminal  Railroad  System. 

The  electric  lines  in  question  are  those  that  used  to  be  known,  and 
are  yet,  I  guess,  as  the  McKinley  Lines,  in  Illinois. 

One  of  the  steam  lines  is  known,  or  was  generally  known,  as  the 
old  Chicago,  Peoria  &  St.  Louis,  which  was  a  broken  down  railroad 
and  in  receivership,  and  had  a  receivership  history  for  a  good  while. 

We  now  own  one  end  of  thatp  railroad,  from  above  Alton,  a  little 
ways,  to  St.  Louis,  which  is  leased  to  the  Illinois  Terminal  Co.  We 
have  deposited  with  the  Interstate  Commerce  Commission  $800,000 
cash,  and  $800,000  in  securities,  which  they  have  approved  to  protect 
against  alleged  amounts  due  for  recapture  against  the  Illinois  Termi- 
nal Co.  for  certain  years,  from  1920  to  1928.  We  are,  of  course,  very 
much  concerned  about  the  retroactive  effect  and  provisions  of  any 
repeal  of  the  recapture  act. 

And  to  us  it  would  be  so  eminently  unfair,  therefore,  if  it  were 
not  made  retroactive,  that  it  is  to  proceed  to  present  to  you  these 
facts,  that  I  excuse  my  appearance  here. 

We  are  permitted  to — call  it  merge,  or  to  lease  these  properties — 
and  one  of  the  provisions  which  the  Interstate  Commerce  Commis- 
sion made  when  we  entered  into  this  contract  by  which  we  saved  for 
Illinois  this  electric  railway  system,  was  that  we  had  to  enter  into 
that  agreement.  We  had  behind  that  movement  the  importunities 
of  a  hundred  communities,  and  the  farming  population,  which  had 
grown  to  depend  on  this  electric  interurban  railway,  in  many  cases, 
as  its  sole  course  of  railway  transportation,  and  in  other  cases,  as  a 
very  important  factor  in  transportation  through  central  Illinois. 

And,  the  Interstate  Commerce  Commission,  in  permitting  these 
electric  lines  to  be  leased  to  the  Illinois  Terminal  Co.,  made  it  a  con- 
dition precedent  that  we  should  deposit  with  the  commission  $1,600,- 
000  to  protect  the  Government  in  its  claim  for  recapture,  and  that 
has  been  deposited. 
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Had  it  not  been  for  that  merger  and  the  policy  adopted  by  the 
Interstate  Commerce  Commission,  the  McKinley  interurban  roads 
would  be  largely  a  matter  of  history. 

As  I  say.  in  that  movement,  the  farmers  and  the  communities  from 
one  side  oi  Illinois  to  the  other  joined  in  a  solid  phalanx  in  urging 
the  commission  to  permit  this  lease  and  authorizing  this  lease  in 
order  that  this  property  might  be  saved. 

Now  then,  into  this  picture,  there  has  been  Consolidated,  by  lease, 
the  property  of  the  Alton  &  Eastern,  which,  as  I  say,  was  the  strong 
end  of  the  old  Chicago,  Peoria  &  St.  Louis. 

We  are  now  told,  for  the  two  years,  that  this  recapture  amounts 
to,  and  that  that  road  owes,  $78,000.  It  probably  would  not  owe 
anything  this  year  or  last  year. 

This  is  of  special  importance  to  us  at  this  time,  because  as  a  result 
of,  and  pursuant  to,  the  policy  which  we  laid  out  when  we  consoli- 
dated these  properties  for  operation,  we  started  building  what  we 
think  is  the  most  outstanding  terminal  development  west  of  Cleve- 
land, if  not  anywhere  west  of  this  part  of  the  country,  in  the  city  of 
St.  Louis.  We  have  already  spent  between  $12,000,000  and  $13,- 
000,000  in  building  a  terminal  in  the  city  of  St.  Louis,  for  these 
properties,  steam  and  electric,  and  have  a  few  more  millions  to  spend,, 
and  have  really  furnished  the  one  outstanding  source  of  labor  em- 
ployment in  the  city  of  St.  Louis  during  these  trying  times. 

We  are  going  over  and  under  the  streets  with  our  electric  lines. 
We  are  electrically  operating  over  our  own  bridge  into  the  city  of 
St.  Louis  a  couple  of  miles  of  elevated  structure  and  nearly  a  mile 
of  subway  railroad,  double  tracked,  the  significance  of  which  may 
be  illustrated  by  the  fact  that  two  of  the  great  newspapers  of  that 
metropolis  are  building  new  homes,  one  of  them  already  finished^ 
and  operated  on  this  property,  exclusively  served  by  this  road;  the 
St.  Louis  Globe  Democrat  building  is  finished  and  occupied,  and  the 
St.  Louis  Star  building  is  in  process  of  erection ;  they  will  have  this 
railroad  alone  for  their  service. 

In  that  connection  we  have  tried  to  do  what  a  railroad  ought  to 
do,  in  keeping  pace  with,  and  even  ahead  of  the  development  of  the 
territory  through  which  it  moves  and  in  which  it  operates;  and  I 
know  that  I  bespeak  the  sentiment  of  that  city  and  all  of  its  agencies 
when  1  say  that  they  feel  that  we  have  kept  faith  and  we  are  doing 
the  constructive  thing;  but  now  we  have  $1,600,000  tied  up  with  the 
commission,  to  be  polite,  which  would  come  in  terribly  handy  right 
now  in  these  days  when  ability  to  finance  these  developments  and 
finish  the  job  is  becoming  a  herculean  task;  and  on  top  of  that,  con- 
fronted with  a  claim  for  nearly  a  hundred  thousand  dollars,  because 
one  of  the  carriers  that  went  into  the  picture  had  two  years  of  pros- 
perous history.  In  addition  to  that,  we  are  enjoying  the  common 
experience  that  all  of  the  railroads  are  having,  that  with  the  motor 
bus  and  the  motor  truck,  there  is  a  competitor  in  the  railroad  indus- 
try that  threatens  our  very  existence.  Peculiarly  does  that  apply  to 
this  electrically  operated  portion  of  this  railroad.  The  result  is  that 
although  it  was  primarily  developed  as  a  passenger  line,  yet  with  the 
competition  of  the  automobile  it  has  been  converted  practically  to 
a  freight-carrying  road,  so  that  85  to  90  per  cent  of  the  business  of 
our  railroad  is  now  freight  business,  although  electrically  operated. 


i^ 


1 1 

111 


i! 


ir 


.  I 


266 


RAILROAD   LEGISLATION 


We  feel  as  if  we  are  pioneers  in  the  development  of  the  railroad 
industry,  and  we  have  done  our  part  to  meet  the  condition  of  the 
times,  but  to-day  we  are  suffering  the  same  common  experience  that 
the  railroad  industry  is  suffering  everywhere. 

We  probably  will  not  be  bothered  with  recapture  a  year  like  this, 
or  last  year,  but  we  do  have  this  $1,600,000,  which  is  mighty  necessary 
in  the  development  plans,  and  I  know  that  I  voice  the  sentiment  of 
the  business  organizations  of  the  Mississippi  Valley  through  which, 
or  in  which,  we  are  operating,  in  Illinois,  in  St.  Louis,  as  well  as  that 
of  the  civic  leaders  and  organizations  of  those  communities  that  the 
recapture  act  has  not  worked  with  reference  to  properties  generally, 
and  as  to  this  property  it  has  a  crucifying  effect;  and  that,  indeed, 
the  ability  to  carry  on  is  largely  measured  by  what  we  may  be  able 
to  get  from  tlie  profound  and  sensible  working  out  of  these  proi)osed 
amendments,  or  repeal  of  the  recapture  provisions. 

And  now  I  want  to  add  this. 

We  have  been  fighting  this  question  of  recapture  all  of  these  years 
before  the  Interstate  Commerce  Commission.  The  fairness  with 
which  that  body  has  gone  into  the  subject  can  not  have  too  much 
commendation.  We  have  differed  in  our  ideas  of  valuations.  We 
have  expended  vast  sums  of  money  in  this  litigation.  We  have 
already  put  up  this  $1,600,000  as  the  price  which  the  commission,  in 
its  judgment,  and,  it  thinks,  properly  so,  required  us  to  pay  by  way 
of  a  guaranty  for  permitting  this  property  to  be  brought  together; 
as  a  price  of  allowing  these  properties  to  oe  put  together,  and  thus 
saving  these  railroads  for  Illinois  and  for  the  Mississippi  Valley. 

Now,  the  thousands  of  dollars  that  we  had  expended  in  that  litiga- 
tion has  been  a  terrible  drain  on  the  resources  of  this  relatively  small 
carrier,  and  yet  we  have  only  begun  to  spend  money,  because  at  this 
time  the  matter  is  still  undecided  by  the  commission  as  to  the  amount 
of  recapture,  so  that  the  opportunity  for  an  appeal  to  the  courts  has 
not  yet  arrived ;  and  you  can  well  see  that,  not  yet  having  gotten  the 
matter  into  the  courts,  notwithstanding  the  heavy  expenses  of  hear- 
ings and  the  controversies  before  the  commission,  this  matter  is  as  yet 
at  the  threshold  of  its  expenditure  requirements;  and  in  these  days, 
when  we  are  retrenching,  from  the  executives  to  the  section  hands, 
in  every  way  we  can  to  save  every  dollar  we  can,  you  can  well  under- 
stand the  importance  which  the  hope  of  repeal  of  this  terrible  ex- 
pense and  troublesome  feature  of  the  transportation  act  will  mean  to 
these  properties. 

Mr.  Parker.  Mav  I  ask  a  question,  Mr.  Chairman  ? 

The  Chairman.  Mr.  Parker. 

Mr.  Parker.  Mr.  Green,  what  was  the  condition  under  your  old 
system  and  after  you  combined  ? 

Mr.  Green.  After? 

Mr.  Parker.  Yes. 

Mr.  Green.  May  I  state  it  this  way:  In  1927  we  failed  by  around 
$600,000  on  the  McKinley  lines,  and  I  include  in  that  the  properties 
in  St.  Louis,  by  $635,000,  to  earn  our  fixed  charges. 

In  1928,  after  we  had  unified  operation,  by  unification  of  these 
lines  we  went  into  the  black  in  the  neighborhood  of  $500,000.  Those 
figures  are  approximate,  but  that  will  give  you  an  idea. 

Mr.  Parker.  What  per  cent  does  that  represent  on  your  capital? 
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Mr.  Green.  Well,  we  had  in  the  neighborhood  of  $40,000,000  m 
electric  lines,  and  we  paid  nine  and  one-half  million  dollars  for  the 
steam  road— in  the  neighborhood  of  $60,000,000.  That  is,  the 
$500,000  in  the  black  was  less  than  6  per  cent  on  the  combined  total, 
but  the  steam  line,  which  we  acquired  for  the  nine  and  one-halt 
million  dollars,  was  a  very  profitable  line.  That  had  been  made  a 
profitable  line  because  it  was  built  in  a  country  where  business  inter- 
ests had  seeen  opportunity  of  development  and  opportunity  of  de- 
veloping great  industrial  centers,  and  they  had  the  line  there  and  it 
was  not  the  outgrowth  of  plant  facilities.  It  was  an  independent 
railroad,  and  we  have  enjoyed  a  rather  unique  position  among  rail- 
road people. 

The  commission  has  viewed  it  that  way.  It  was  not  any  accident, 
the  development  of  this  property,  the  steam  railroad  property.  We 
feel  that  we  have  been  doing  constructive  work.  I  know,  in  15  min- 
utes, of  course,  I  can  not  give  you  the  details  of  the  picture,  but  we 
have  got  this  emergency,  this  terminal  emergency.  We  are  expend- 
ing this  $15,000,000  in  St.  Louis,  building  our  terminal,  which  is  not 

yet  completed.  i     i  ^.u- 

You  know  the  conditions  in  the  money  market.  It  we  had  tnis 
$1,600,000  we  have  lodged  with  the  commission  to  protect  this  recap- 
ture, we  would  probably  ride  to  the  finish  without  troubling  the 
money  market,  and,  I  think,  have  the  glorious  commendation  of  the 
Mississippi  Valley  communities.  Without  that,  we  are  crippled  and 
handicapped,  and  indeed,  from  month  to  month  the  problem  pre- 
sents itself  as  to  whether  or  not  these  hundreds  of  men  we  have  had 
at  work  all  these  months  can  be  kept  at  the  job.  We  are  going  to 
try  to  finish  it  anyway,  but  I  believe  that  it  will  appeal  to  any  rea- 
sonable man  that  this  recapture  provision  works  an  unjust  hardship; 
that  is,  the  collection  of  it,  on  the  carriers  and  railroad  systems  which 
are  undertaking  to  do  their  part  to  keep  the  wheels  of  commerce 
and  industry  moving  in  these  troublesome  times. 

The  Chairman.  Any  further  questions? 

Mr.  BuRTNESS.  I  would  like  to  ask  a  question  or  two. 

The  Chairman.  Mr.  Burthess. 

Mr.  BuRTNEss.  You  are  the  attorney  for  the  company  ? 

Mr.  Green.  Yes,  sir ;  I  am  general  solicitor. 

Mr.  Burtness.  Assuming  that  the  amount  you  have  lodged  with 
the  commission  is  finally  held  to  be  right,  in  so  far  as  it  represents 
the  excess. 

Mr.  Green.  One-half  of  the  excess  over  6  per  cent. 

Mr.  Burtness.  And,  assuming  that  the  commission's  valuation  is 
correct.     Then,  I  want  to  ask  you,  whose  money  is  that? 

Mr.  Green.  You  understand 

Mr.  Burtness.  Whose  property  is  it,  in  your  opinion  ? 

Mr.  Green.  Why,  this  money  was  not  lodged  as  the  result  of  earn- 
ings on  this  merged  property. 

Mr.  Burtness.  I  understand  that. 

Mr.  Green.  It  was  earned  by  the  steam  line. 

Mr.  Burtness.  I  understand  that. 

Mr.  Green.  It  ought  to  belong  to  this  railroad  system  for  it  to  use. 

Mr.  Burtness.  I  am  not  asking  that  question  at  all;  I  am  just 
asking  your  opinion  as  to  the  legal  proposition,  as  to  who  is  the  owner 
of  this  money,  assuming  that  the  findings  of  the  commission  were 
correct  in  so  far  as  the  amount  is  concerned. 
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Mr.  Green.  And,  assuming  that  the  recapture  stays  in  effect? 

Mr.  BuRTNESs.  Well,  the  recapture  is  in  effect. 

Mr.  Greex.  Of  course,  it  will  belong  to  the  Government. 

Mr.  BuRTNESs.  Belongs  to  the  Government? 

Mr.  Green.  That  is,  if  the  recapture  stays  in  effect,  it  will  belong 
to  the  Government. 

Now,  it  is  dedicated  to  certain  sj)ecific  uses,  but  the  carrier  will  not 
have  anything  to  say  about  that. 

Mr.  BuRTNESs.  In  other  words,  then,  as  a  strictly  legal  proposition, 
it  is  your  opinion  that  your  carrier,  or  any  other  carrier,  does  not 
have  any  more  legal  right  to  it  than  any  other  ? 

Mr.  Green.  No,  sir;  not  at  all.  I  think  tliat  we  are  entitled  to 
it,  because  it  ought  to  belong  and  ought  to  be  administered  by  the 
railroad  company  that  produced  it.  The  mere  fact  that  the  Govern- 
ment has  title  to  the  money,  and  it  has  passed  out  of  our  hands,  as  to 
control,  in  my  judgment,  proves  again  that  when  we  try  to  help 
any  industry  as  the  Government  has  done  in  this  recapture  act  we 
finally  find  that  we  have  done  an  injustice  and  an  injury  to  it,  and 
if  we  leave  it  to  the  exercise  of  its  own  volition,  its  own  policies,  after 
all,  it  will  work  out  better. 

Now,  if  the  Government  takes  this  money  and  tries  to  administer 
it  in  a  manner  contemplated  by  the  act,  it  would  be  punishing  the 
properties  which  were  persuaded — let  us  call  it  to  consolidate — for 
the  purpose  of  preserving  transportation  in  that  field,  and  without 
which  payment  this  Illinois  Terminal  Co.  could  not  then  and  never 
could  have  consolidated. 

Mr.  BuRTNESs.  That  is,  without  the  earning  power  for  the  future, 
as  well  as  of  the  earning  power  for  the  past  ^ 

Mr.  Green.  Of  the  steam  lines. 

Mr.  BuRTNEss.  But,  of  course,  when  you  did  unify,  or  whatever 
you  want  to  call  it,  you  did  so  knowing  that  this  amount,  at  least, 
did  at  that  time,  if  it  had  been  ascertained  correctly  in  so  far  as 
valuation  is  concerned,  belong  to  the  Government  for  certain  pur- 
poses, rather  than  to  the  carrier.  That  is,  you  could  not  have  unified 
upon  the  theory  that  eventually  you  would  get  this  money  you  were 
forced  to  impound. 

Mr.  Green.  Yes,  sir:  it  is  the  opinion  of  some  lawyers — and  I 
am  of  that  school — that  this  money  never  will  be  taken  away  from 
these  railroads. 

Now,  of  course,  they  did  not  hazard  entirely  their  investment  on 
that  opinion,  but  we  have  always  believed  that  the  Government 
never  would  retain  this  $1,600,000,  because  the  unworkability  of 
recapture  would  persuade  Congress  in  its  wisdom,  seeing  the  fallacy 
of  it,  at  the  threshold,  to  repeal  it,  or  the  courts  would  protect  us. 
However,  our  relations  with  the  Interstate  Commerce  Commission 
have  been  so  generally  helpful,  and  they  have  been  so  courteous  and 
considerate,  that  we  have  always  felt  that  when  the  unworkability 
of  the  recapture  act  was  demonstrated  that  Congress  in  its  wisdom 
would  see  that  nobody  was  punished. 

Mr.  BuRTNEss.  Was  your  unification  before  or  after  the  decision 
in  the  Goose  Creek  case  ? 

Mr.  Green.  Well,  there  have  been  two  or  three  decisions.  It  was 
after  the  first,  but  before  the  matter  of  recapture  was  finally  deter- 
mined.   It  was  still  in  litigation. 
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Mr.  Burtness.  Just  one  more  question.  If  the  period  adiopted 
in  determining  the  recapture  were  extended  to  the  full  period  that 
has  intervened  since  the  passage  of  the  transportation  act,  or  in  the 
case  of  companies  that  have  gone  out  of  business,  extended  to  the 
full  period  that  they  actually  did  operate,  what  effect  would  that 
have  upon  your  claim,  if  you  can  tell  us? 

Mr  Green.  Well,  it  would  reduce  it,  because  of  the  consolidation 
for  operations,  it  would  reduce  itself,  although,  if  it  were  extended 
10  years  the  other  way,  there  would  be  no  recapture.  For  20  years, 
these  lines,  after  they  were  constructed,  did  not  make  their  operating 
expenses.  They  never  began  to  earn  money  until  about  1920,  and 
for  two  years  they  enjoyed  a  condition  similar  to  that  which  the 
Congressman  spoke  about  a  while  ago,  but  they  were  built  up  dur- 
ing all  of  that  time  without  any  dividends,  without  any  return. 

Mr.  Burtness.  The  claim  for  recapture  against  this  railroad  that 
you  speak  of,  was  that  for  the  whole  number  of  years,  from  1920 

to  1928  ? 

Mr.  Green.  From  1920  to  1928. 

Mr.  Burtness.  And,  is  there  a  claim  for  each  of  those  years? 

Mr.  Green.  Well,  all  except  1928. 

Mr.  Burtness.  From  1920  to  1927,  inclusive;  the  10  months  of 
1920,  and  all  of  the  years  up  to  1928,  the  commission  alleges  that 
in  each  of  those  years,  it  did  earn  in  excess  of  6  per  cent? 

Mr.  Green.  That  is  correct.  There  was  a  very  small  amount  at 
some  times.  It  just  began  to  earn  money  at  that  time,  and,  of 
course,  was  losing  money  for  all  of  the  years  previous  in  which  it 

was  building  up.  ,  r    i 

The  Chairman.  We  are  very  much  obliged  to  you,  if  there  are 

no  further  questions. 

Mr.  BuLWiNKLE.  Mr.  Chairman,  I  have  one  question. 

The  Chairman.  Mr.  Bulwinkle.  ^ 

Mr.  BuLWiNKLE.  Mr.  Green,  you  said  that  the  commission  re- 
quired a  deposit  of  your  road? 

Mr.  Green.  Yes,  sir. 

Mr.  Bulwinkle.  Of  $1,600,000? 

Mr.  Green.  Yes,  sir. 

Mr.  Bulwinkle.  Was  that  required  in  all  cases? 

Mr.  Green.  No  ;  it  was  because  they  were  planning  this  lease  and 
we  were  purchasing  the  Illinois  Terminal  Co.,  and  were  to  acquire  by 
lease  these  other  properties,  and  it  was  obvious  that  there  would 
be  no  recapture  for  a  while,  unless  the  unified  system  became  pros- 
perous; and  inasmuch  as  this  company  was  passing  out  of  the  pic- 
ture, as  an  independent  line,  they  required  that  we  first  protect  the 
Goveniment  in  its  claim,  by  depositing  this  much  money,  which  was 
something  more  than  they  would  finally  claim,  but  by  way  of  surety, 
since  it  was  consolidated,  and  they  wanted  this  guaranty  that  the 
road  would  pay  whatever  amount  was  determined  to  be  due. 

In  that  contract,  we  agreed  that  we  would  pay  whatever  amount 
was  finally  determined,  if  any. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Green. 

Mr.  Green.  Thank  you,  Mr.  Chairman. 

99150—32 ^18 
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STATEMENT  OF  EVAN  J.  JONES,  SPECIAL  ASSISTANT  TO  GENEKAI 
COUNSEL.  AMERICAN  SHORT  LINE  RAILROAD  ASSOCIATION 

The  Chairman.  Mr.  Jones,  you  have  an  hour  and  five  minutes. 
You  may  distribute  that  amonor  your  witnesses  as  you  desire. 

Mr.  Jones.  If  perchance  we  are  not  through  in  an  hour  and  five 
minutes,  can  we  have  time  to-morrow?  I  do  not  know  how  much 
time  will  be  taken  up  by  questions  of  the  members  of  the  commit- 
tee, but  this  ought  to  be  pretty  much  like  a  football  game,  you  ought 
to  count  out  the  time. 

The  Chairman.  That  is  a  matter,  Mr.  Jones,  that  we  can  not 
control. 

Mr.  Thom,  may  I  have  your  attention? 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  We  must  close  with  the  short  lines,  and  Mr. 
Thom's  testimony,  to-day  and  to-morrow. 

Mr.  Jones.  If  we  intrude  a  little  on  your  time,  to-morrow,  Mr. 
Thom,  will  you  be  able  to  get  through? 

Mr.  Thom.  I  do  not  want  to  shorten  anybody's  time,  Mr.  Chair- 
man. I  will  get  throuffh  as  soon  as  I  can.  I  do  not  know  what 
time  it  will  take  me.  Of  course,  I  can  be  subject  to  the  orders  of 
the  committee. 

The  Chairman.  All  right. 

Mr.  Jones.  It  is  pretty  hard  to  tell,  just  at  the  start,  just  how  long 
it  is  going  to  take,  if  we  make  any  limit  on  time.  It  may  be  that 
we  are  able  to  say  what  we  have  in  mind,  but  when  we  have  these 
questions  from  the  members  of  the  committee,  it  is  pretty  hard  to 
tell  what  the  sum  total  will  be. 

The  Chairman.  We  will  try  to  do  justice  to  you,  if  you  will  go 
aneaci. 

Mr.  Jones.  I  appreciate  that,  Mr.  Chairman. 

I  am  appearing  here  in  two  capacities,  one  as  vice  president  and 
general  counsel  of  a  short-line  railroad  in  the  Adirondacks,  known 
as  the  Grass  River  Railroad ;  also  as  associate  counsel  of  the  Ameri- 
can Short  Line  Railroad  Association. 

Now,  personally,  I  do  not  purpose  to  take  up  any  of  the  time  of 
the  committee  in  giving  corroborative  testimony  to  augment  the  testi- 
mony that  has  been  given. 

I  want  to  say  that  we  are  fully  in  accord  with  the  testimony  that 
has  been  presented  to  the  committee  since  these  hearings  opened, 
and  I  think  our  testimony  will  relate  prettv  nearly  wholly  to  the 
question  of  the  recapture  provisions  of  15a. 

I  think  that  the  committee  will  be  interested  in  getting  the  testi- 
mony from  these  people,  because  they  represent  the  roads  that  were 
mtended  to  be  the  beneficiaries  of  section  15a,  and  the  way  it  has 
worked  out,  some  roads  having  made  an  earning  in  one  particular 
vear,  or  two  years,  but  for  the  sum  total  of  the  period  that  the  act 
has  run,  they  have  been  decidedly  in  the  red,  so  that  instead  of  being 
benefaciaries,  if  it  is  carried  on  to  its  last  analysis,  and  the  commis- 
sion undertakes  to  enforce  the  mandate  of  the  law,  these  roads 
many  of  them   instead  of  being  beneficiaries  will  be  the  decedents! 

1  want  Mr.  Robinson,  who  is  president  of  the  association,  to  make 
an  opening  general  statement. 


BAILBOAD  legislation 


271 


STATEMENT  OP  BIRD  M.  KOBINSON,  PBJ:SIDENT  OF  THE  AMERI- 
CA   SHORT    LINE    RAILROAD    ASSOCIATION,    WASHINGTON, 

D.  C. 

The  Chairman.  You  may  proceed,  Mr.  Robinson.        .  ^    .    ,,.    , 
Mr.  Robinson.  My  name  is  Bird  M.  Robinson.     I  reside  in  Wash- 
ington, and  am  president  of  the  American  Short  Line  Railroad 

A  ^sociation. 

Your  chairman  has  requested  us  to  limit  our  testimony  to  the  extent 

that  we  can  consistently,  and  we  all  complied. 

I  will  therefore  confine  my  statement  to  a  few  general  phases  with 


stat*e  commerce  act,  and  in  the  main,  the  short  lines,  is  in  this  position, 
that  is  a  misnomer,  that  term  really  means  the  weaker  railroads.  1 
realize  that  many,  many  larger  main  lines  are  now  weak,  but  there 
are  several  conditions  surrounding  that  class  of  roads  that  distinguish 
them  from  the  (comparatively  short  and  weak  roads. 

With  the  exception  of  a  very  few  of  the  main  lines,  our  large  sys- 
tems are  composed  of  short  lines.  The  records  will  show  that  more 
than  6,000  short-line  roads  have  been  consolidated  or  merged  into 
said  systems. 

That  great  majority  of  short  lines  were  constructed  as  pioneer 
enterprises.  They  were  developers  and  practically  the  only  means  of 
transportation  in  their  respective  communities,  and  rendered  the  citi- 
zens and  enterprises  on  their  lines  invaluable  service.  But.  they 
could  not  succeed  finally  for  the  reason  that  it  is  extremely  difficult 
for  short  roads  to  succeed  on  the  traffic  which  they  originate  on  their 
own  lines.  But  few  of  them  handled  through  or  overhead  traffic. 
The  result  was  that  the  more  than  6,000  roads  of  that  class  had  to  be 
merged,  or  consolidated  into  the  larger  systems.  WTien  thus  made 
into  systems,  they  changed  greatly,  and  became  ahnost  uniformly 
successful. 

We  still  have  approximately  600  of  that  class  of  roads.  They 
serve  hundreds  of  communities  that  do  not  have  any  other  rail  trans- 
portation facilities  and  the  citizens  located  on  such  roads  are  in  po- 
sition to  demand  that  those  of  them  must  be  continued  under  terms 
and  conditions  that  enable  them  to  live,  and  render  adeauate  service. 
The  great  majority  of  the  remaining  roads  of  that  class  are  now 
essential  and  will  become  a  problem  to  their  owners  and  to  the  public 
which  they  serve  if  and  when  merged  into  proper  systems,  as  have 
the  very  large  number  of  that  class  heretofore  consolidated. 

In  the  meantime,  the  existing  weak  roads  of  that  class  must  strug- 
gle not  only  to  meet  and  overcome  the  limited  traffic  conditions  that 
is  the  necessity  of  existing  upon  traffic  that  originates  upon  their 
own  rails  which  made  it  impossible  for  the  6.000  roads  to  succeed, 
but  they  must  now  meet  an  extensive  and  most  unfair  competition. 
In  this  connection,  I  call  attention  to  the  fact  that  few  if  any  of 
our  large  or  small  systems  can  exist  solely  on  traffic  which  originates 
on  their  own  rails.  A  large  part  of  the  short,  weak  roads  must  do 
so  as  long  as  they  must  continue  as  independently  operated  roads. 

The  American  Short  Line  Railroad  Association  consists  of  approx- 
imately 400  of  the  really  short-line  roads,  and  not  only  speak  for  its 
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members  with  respect  to  the  two  bills,  H.  R.  7116  and  H.  R.  7117, 
but  is  authorized  to  speak  for  the  great  majority  of  nonmembers  of 
that  class  of  roads. 

When  the  transportation  act  was  being  formed  by  Congress,  tliis 
association  aided  to  the  extent  possible  in  presenting  the  facts  and 
information  to  this  and  other  committees,  and  I  feel  that  we  then 
rendered  a  real  service  to  said  committees,  to  Congress,  and  to  the 
public,  as  well  as  to  the  short  lines,  and  other  carriers. 

We  were  invited  by  Mr.  Warfield,  who  originated  the  plan,  in- 
cluding the  recapture  part  of  it,  if  certain  classes  of  roads  came 
within  the  law,  that  it  was  to  be  done  for  the  benefit  of  the  short 
and  weak  roads,  and  he  urged  that  this  association  and  its  officers 
join  in  his  efforts  to  accomplish  the  object. 

We  gave  consideration  to  that  proposition  and  concluded  that  the 
plan  was  unsound,  that  it  would  not  accomplish  the  objects  stated, 
and  we  believed  that  it  would  prove  to  be  a  detriment,  and  we  de- 
clined to  aid  the  advocates  of  that  proposition.  They  became  ag- 
gressive and  attempted  to  force  us  to  support  them  in  their  efforts, 
even  going  so  far  as  to  threaten  to  disrupt  the  association  by  having 
members  withdraw.    Notwithstanding  all  of  that,  we  did  not  aid. 

Soon  after  the  recapture  law  became  effective,  we  found  that  in  so 
far  as  weak  and  short  lines  were  concerned  it  was  a  disillusion  and 
a  snare.  It  became  apparent  that  that  class  of  roads  were  not  going 
to  obtain  any  benefits  therefrom,  but  they  were  going  to  be  forced 
to  incur  heavy  expenses  in  connection  therewith,  and  I  believe  when 
any  of  them  were  fortunate  enough  to  earn  a  little  money  in  one  or 
more  isolated  years,  they  were  going  to  be  forced  to  give  one-half  ot 
the  so-called  excess  earnings  to  the  Government  in  connection  with 
the  expenses  that  are  incurred  in  which  short  lines  have  been  forced 
to  incur.  We  made  an  inquiry  recently  among  our  members  and  we 
had  replies  to  the  extent  of  144  regarding  the  total  man-days,  taking 
what  the  Interstate  Commerce  representatives  had  done,  the  time 
they  had  devoted  to  making  examinations  of  these  accounts.  In 
144  roads  there  were  38,342  man-days.  Those  particular  roads  spent 
34,850  man-days  in  the  examination  of  the  accounts,  and  trying  to 
ascertain  the  amount  due. 

The  owners  of  these  144  roads  were  compelled  to  spend  $284,164.25 
in  expenses  other  than  these  man-days  in  connection  with  this,  and 
as  these  144  are  only  a  small  part  of  the  total,  it  gives  this  committee 
some  idea  of  the  extent  of  the  expenses  these  lines  have  been  forced 
to  incur. 

That  has  been  the  result.  That  is  the  development,  as  we  say,  and 
the  result,  as  we  will  show,  by  the  few  witnesses  that  we  will  be 
permitted  to  introduce. 

This  association  has  been  very  active  for  the  repeal  of  this  provi- 
sion of  the  law.  I  am  not  permitted  to  ask  the  chairman  of  the  com- 
mittee to  bear  me  out  in  that  statement  I  have  just  made,  but  I  am 
authorized  to  appeal  to  the  former  chairman,  and  he  will  finish  my 
testimony  with  respect  to  our  contests  before  this  committee. 

Mr.  Parker,  will  you  testify? 

Mr.  Parker.  You  have  been  very  urgent,  indeed,  in  advocating  the 
repeal. 

Mr.  Robinson.  Thank  you. 
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Our  position  has  at  all  times  been  that  the  law  was  unjust,  unrea- 
sonable, unenforceable,  and  we  have  sought  its  repeal  under  all  of 
the  circumstances  we  could  and  wherever  and  whenever  we  were 

given  an  opportunity.  i.  j      i  * 

We  have  just  had  an  opportunity  to  have  our  members  and  a  lot 
of  the  nonmembers  of  the  association  together,  so  that  they  might 
give  consideration  to  this  problem  again.  -,     •     i    j- 

There  was  a  large  meeting  of  the  short-line  railroads,  including 
members,  nonmembers  in  this  city  day  before  yesterday.  They 
adopted  a  resolution  to  be  submitted  to  this  committee.  I  am  going 
to  read  it.     It  has  been  laid  on  the  desk  before  you. 

RESOLUnON  ADOPTED  BY  AMERICAN  SHORT  LINE  RAILROAD  ASSOCIATION,  FEBRUARY  2, 

1932 

Inasmuch  as  the  recapture  provisions  of  section  15a  of  the  interstate  com- 
morco  act  have  not  only  provon  utterly  useless  to  the  necessitous  railroads  for 
which  thev  were  intended  but,  to  the  contrary,  are  a  cloud  upon  the  fi^jancial 
integrity  of  all  the  railroads,  and  if  enforced  would  result  in  rum  to  such  short 
and  weak  railroads  as  are  subject  to  the  payment  of  recapturable  excess,  it  is, 
therefore,  the  sense  of  this  convention  that  all  of  the  recapture  provisions  of 
section  15a  of  the  interstate  commerce  act  should  be  repealed  and  declared  of 
no  force  or  eflf(  ct  from  the  effective  date  of  the  transportation  act  of  1920  rhat 
all  of  the  moneys  which  were  recoverable  by  and  payable  to  the  United  Estates 
or  to  the  Interstate  Commerce  Commission  under  the  provisions  of  paragraphs 
5  and/or  6  of  section  15a,  as  heretofore  existing,  shall  cease  to  be  recoverable, 
and  all  claims  now  existing,  or  proceedings  pending,  for  the  recovery  of  any 
such  moneys  shall  be  terminated,  and  within  a  reasonable  time  after  repeal  of 
such  re<'apture  provisions  the  railroad  contingent  fund  then  existing  shall  be 
returned  to  the  carriers  which  have  paid  recapture  earnings  into  such  fund  as 
the  amount  paid  by  the  individual  carrier  bears  to  the  total  amount  of  earnings 
recaptured  from  the  carriers,  making  due  allowance  in  the  matter  of  accumu- 
lated interest  for  differences  in  the  dates  of  payment,  so  that  said  contingent 
fund  as  a  whole  shall  be  distributed  to  the  contributing  carriers  in  proportion 
to  the  amount  of  recaptured  earnings  paid  in  by  each  of  them,  after  making 
due  allowance,  as  aforesaid,  for  differences  in  dates  of  payment.  The  repeal 
of  such  recapture  provisions  should  also  provide  that  carriers  which  were 
required  to  place  one-half  of  the  recapturable  excess  in  the  reserve  fund  to  be 
established  and  maintained  by  such  carriers  be  allowed  to  appropriate  and  use 
such  reserve  as  though  the  recapture  provisions  of  section  15a  had  not  been 
passed. 

Mr.  Chairman,  I  submit  that  as  fhe  position  of  the  short  lines  of 
the  country,  not  only  that  of  the  association  that  I  speak  for,  and 
I  am  going  to  yield  the  amount  of  time  that  is  left  to  Mr.  Cain 
to  deal  with  certain  things,  and  then  we  desire  to  present  some  cases 
as  illustrations  of  the  result. 

Mr.  HocH.  I  would  like  to  ask  if  the  returns  of  the  short  lines 
were  pooled  for  the  whole  period,  since  the  transportation  act  was 
passed,  what  would  be  the  effect? 

Mr.  Robinson.  It  would  be  blank,  there  would  be  no  recapture 

at  all,  not  a  cent.  .      ,       * 

Mr.  HocH.  Would  that  be  true  of  all  of  the  roads,  or  simply  of 

the  whole? 

Mr.  Robinson.  I  anticipate  that  it  would  be  true  of  all  of  the 
roads.  I  am  not  prepared  to  go  as  far  as  to  say  that  that  would 
be  true  of  all  of  the  short  lines. 

Mr.  HocH.  Some  of  the  roads  did  have  prosperous  years  during 

that  period  ? 
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Mr.  Robinson.  Yes;  some  of  the  short  lines  would  have  one  or 
two  years,  where  they  would  have  heavy  traffic  as  a  result  of  build- 
ing highway  along  their  track  or  building  dams,  have  an  extraordi- 
nary amount  of  traffic.  In  the  case  of  highways  that  were  built 
along  their  lines,  they  would  get  that  traffic  perhaps  for  a  year,  and 
then  they  would  have  the  competition  of  the  motor  cars  which 
would  proceed  to  take  their  business  thereafter. 

Mr.  HocH.  Can  you  give  us  any  information  about  the  dividends 
that  were  paid  by  those  roads,  during  those  periods? 

Mr.  Robinson.  I  am  not  prepared  to  give  that.  We  can  probably 
supply  it.    I  can  ascertain  it  and  supply  it. 

Mr.  Ho<'H.  It  would  be  interesting  to  me,  at  least,  to  see  whether 
these  roads  which  had  very  prosperous  years  paid  unusual  dividends 
to  their  stockholders. 

Mr.  Robinson.  It  is  not  customary  for  the  short  lines  to  pay  divi- 
dends.   I  am  not  familiar  with  any  one  that  does. 

Mr.  HocH.  I  would  like  to  ask"^  another  question  of  some  witness 
for  the  short-hne  roads.  Do  the  short-line  roads  intend  to  take  any 
position  with  regard  to  the  other  proposal  in  this  bill  with  reference 
to  the  rule  of  rate  making  ? 

Mr.  Robinson.  Mr.  Cain  will  deal  with  that  subject.  I  was  just 
dealing  with  the  prehmmaries,  so  if  you  will  allow,  any  other  ques- 
tions that  you  have,  I  am  sure  he  can  answer,  and  present  definite 
facts. 

Mr.  Jones.  Mr.  Cain. 

STATEMENT  OF  BEN  B.  CAIN 

Mr.  Cain.  Mr.  Chairman  and  gentlemen  of  tho  committee;  I 
deeply  appreciate  the  patience,  and  the  intelligent  way  in  which 
the  committee  has  heard  these  bills  discussed,  hence  I  am  not  going 
to  travel  over  any  ground  that  has  already  been  covered,  by  *those 
who  have  preceded  me. 

My  purpose  is  merely  to  get  before  you,  if  I  can,  a  picture  of 
the  short-line  situation  as  it  is  affected  by  the  recapture,  or  as  it 
would  be  affected  by  the  bills  pending  before  you. 

I  may  say  in  the  beginning,  that  we  favor  H.  R.  7117,  provided 
the  recapture  provision,  which  is  the  last  part  of  that  bill  is  made 
retroactive. 

I  have  before  me  a  statement  showing  the  payments  to  the  com- 
mission by  each  railroad  and  for  each  period  up  to  the  present  time. 
It  appears  from  this  statement  that  first,  out  of  97  railroads  that 
have  paid  money  into  the  recapture  fund  only  the  following  are 
class  1  railroads,  as  classified  for  statistical  purposes  by  the  Inter- 
state  Commerce  Commission,  that  is,  roads  having  annual  operating 
revenues  above  $1,000,000:  Bessemer  &  Lake  Erie  Railroad  Co.- 
Chicago  &  Illinois  Midland  Railway  Co ;  Detroit,  Toledo  &  Ironton 
Railroad  Co.;  Detroit  &  Toledo  Shore  Line  Railroad  Co.;  Duluth, 
Missabe  &  Northern  Railway  Co. ;  Elgin,  Joliet  &  Eastern  Railway 
Co. ;  Louisiana  &  Arkansas  Railway  Co. ;  Nevada  Northern  Railway 
Co. ;  New  Orleans,  Texas  &  Mexico  Railway  Co. ;  Richmond,  Fred- 
ericksburg &  Potomas  Railroad  Co. ;  Wichita  Falls  &  Southern  Rail- 
road Co. 
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In  other  words   11  class  1  roads  have  paid  money  into  the  recap- 
ture fund      Of  course,  5  are  located  in  the  eastern  ^/ftrict,  naniely 
ttBesier  &  Lake  Erie  Railroad  Co    Chicago  f /"^^^^-j,^^^^^^ 
T?.ilw«v  To     Detroit    Toledo  &  Ironton  Railroad  Co.,  Detroit  & 
?o&hore  £ne  Railroad  Co.,  and  Elgin,  Joliet  &  Eastern  Rail- 
way Co  ;Ti«  locit^d  in  the  southern  district,  namely    the  Rich- 
moml   Fredericksburg  &  Potomac  Railroad  Co.;  and  5  in  the  west- 
Tr^  Strict   namei;'  the  Duluth,  Missabe  &  Northern  Railway  Co., 
Eouilana  &  Arkan^s'as  Railway  Co.,  Nevada  Northern  Rf^ijy  Jo. 
N^w  Orleans,  Texas  &  Mexico  Railway  Co.,  and  Wichita  Falls  & 

^tcSit' Whe^siatistics  of  railways  in  the  United  States  for 
the  year  M  December  31,  1929  there  were  «  class  1  road.  ^„ 
the  eastern  district,  33  in  the  southern  district,  and  68  in  the  west 

^'rheloS'  miles  of  road  operated  in  the  eastern  district,  accordmg 
to  the  statistics  of  railways  in  the  United  States  for  the  year  1929, 
preXed  by  bui^au  of  statistics.  Interstate  Commerce  Commisswn, 
weTcO  362^15,  of  which  Bessemer  &  Lake  Erie  Railroad  Co  oper- 
rted  227  76  Chicago  &  Illinois  Midland  Railway  Co.  operated  131  64, 
lSroi?T<;SoTlronton  Railroad  Co.  operated  5^3 J^ Detroi  & 
Toledo  Shore  Line  Railroad  Co.  ope^ated  50.24,  Elgin  Joliet  & 
Eastern  Railway  Co.  operated  453.23,  or  a  total  of  1.380.22. 

In  the  southern  district  the  miles  of  road  operated  were  45,757^28, 
of  whkh  the  Richmon.l.  F.-edericksb«rg  &  Potomac  Railroad  Co. 

"•'Jntie  Se?n  district,  the  miles  of  road  operated  were  135,895.21, 
of  which  the  Duluth,  Missabe  &  Northern  Railway  operated  30o.l2 

Louisiana  &  Arkansas  Railway  Co.  oi>erated  S'^^-*^' ^.^Itco  Rail- 
ern  Railway  Co.  operated  165.87,  New  Orleans  Texas  &  Mexico  Kail 
way  Co.  oi^rated  191.22,  Wichita  Falls  &  Southern  Railroad  Co, 

"Tthus'a'ppel'.:  Ct'diSfl'Vailroads  that  l.ve  paid  into  the 
^capture  fund  are  not  only.few  in  number,  but  they  are  no  repre- 
sentative of  the  class  1  carriers.  For  example,  the  hve  class  1  car 
Slc^ated  in  the  eastern  district  tha|  have  paid  into  the  recapture 
fui^  operate  but  2.28  per  cent  of  the  total  mileage  operated  by  the 
das?  ?Wers  in  the^eastern  district;  and  in  the  southern  district 
hut  0  28  per  cent ;  and  in  the  western  district,  1.1  per  cent. 

All  throther  carriers  that  have  paid  into  the  recapture  fund  are 
either  class  2  carriei-s,  namely,  carriers  having  operating  revenues 
ranging  from  a  minimum  of  $100,000  to  a  maximum  of  $1,OW;000 
pe?  yeir;  class  3  carriers,  namely,  those  having  annual  operating 
Avenues  below  $100,000  a  year;  or  else  short  switching  and  terminal 

carriers  ^  x* 

It  is  a  surprising  thing  that  after  more  than  10  years  of  operation 
under  the  recapture  provisions,  not  a  sing  e  representative  class  1 
common  carrier  has  as  yet  paid  anything  into  the  recapture  fund. 
Th?s  should  be  sufficient  in  itself  to  show  that  the  recapture  clauses 
have  not  worked  out  practically  as  they  were  intended  to  work. 

Many  class  2,  class  3,  and  switching  and  termmal  carriers  which 
have  reported  recapturable  earnings  and  paid  the  same  into  the  re- 
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yolving  fund  have  not  earned  any  excess  income  in  other  years,  but, 
in  fact,  have  shown  an  operating  deficit.  I  have  a  list  of  all  such 
carriers,  alphabetically  arranged,  showing  the  amount  of  recaptur- 
able  excess  paid  to  the  commission  by  individual  carriers  in  one  or 
more  years  within  the  period  1920  to  1930,  inclusive.  I  desire  at  this 
point,  with  consent  or  the  chairman  of  the  committee,  to  file  this 
statement,  and  call  attention  to  facts  relating  to  certain  short-line 
railroads  as  appears  therein. 

May  I  have  that  privilege,  Mr.  Chairman? 

The  Chairman.  You  may. 

Mr.  Cain.  I  would  like  to  have  it  go  in  the  record  without  my 
going  through  any  of  these  figures. 

The  Chairman.  Yes,  sir. 

(The  statement  above  referred  to  faces  this  page.) 

Mr.  Cain.  I  cite  a  few  examples,  taking  them  as  they  come  in 
after,  or  on  the  statement. 

Atlantic  &  Carolina  Eailroad  Co.,  which  paid  $364.57  into  the 
recapture  fund  for  the  year  1926,  had  a  deficit  of  $406  in  1928,  a  net 
income  of  $3,205  in  1929,  and  a  deficit  in  1930  of  $4,285.  It  did  not 
meet  its  fixed  charges  in  1930. 

Augusta  Northern  Railroad  Co.,  which  has  paid  a  total  of  $5,- 
070.80  into  the  recapture  fund,  distributed  over  the  years  1922  to 
1926,  inclusive,  had  a  deficit  in  railway  operating  income  of  $1,033 
in  1930.  It  did  not  meet  its  fixed  charges  in  that  year,  which  were 
$8,250. 

The  Bay  Terminal  Eailroad  Co.,  which  paid  $2,449.74  into  the 
recapture  fund,  distributed  in  the  years  1922  and  1923,  had  a  total 
operating  deficit  in  the  years  1928,  1929,  and  1930,  ranging  from 
$63,279  in  1928  to  $18,637  in  1930. 

Central  Railway  Co.  of  Arkansas,  which  paid  $2,064.44  into  the 
recapture  fund,  applicable  to  the  years  1922,  1923,  1925,  and  1926, 
had  a  total  operating  deficit  of  $8,205  in  the  year  1930.  The  pay- 
ments made  by  this  road  into  the  recapture  fund  are  final  payments. 

East  Jordan  &  Southern  Railroad  Co.,  which  has  paid  $4,753.61 
into  the  recapture  fund  applicable  to  the  year  1921,  had  a  railway 
operating  deficit  in  1929  of  $12,890,  and  in  1930  of  $10,682. 

The  five  roads  above  mentioned  are  typical  of  a  number  of  others 
which  have  paid  money  into  the  recapture  fund  for  one  period,  but 
in  others  have  experienced  a  deficit  from  their  railway  operations  or 
in  their  net  income  after  pavment  of  fixed  charges  and  other  deduc- 
tions from  gross  income.  Among  such  roads,  as  shown  in  this  ex- 
hibit, are  the  following: 

Fordyce  &  Princeton  R.  R.  Co. ;  Hannibal  Connecting  R.  R.  Co. ; 
Indiana  Northern  Ry.  Co.;  Kanawha,  Glen  Jean  &  Eastern  R.  R. 
Co. ;  Longview,  Portland  &  Northern  Ry.  Co. ;  Louisville,  New  Al- 
bany &  Corydon  R.  R.  Co.;  Ludington  &  Northern  Ry.;  Mount 
Hood  R.  R.  Co. ;  Rockport,  Langdon  &  Northern  Ry.  Co. ;  San  Joa- 
quin &  Eastern  R.  R.  Co. ;  South  San  Francisco  Belt  Ry. ;  and  War- 
ren &  Ouachita  Valley  Ry.  Co. 

With  the  consent  of  the  committee,  I  would  like  at  this  point  to 
file  another  statement  which  shows  the  amount  of  recapturable  in- 


Exhibit  A 

Payments  made  hj  carriers  of  one-half  of  their  excess  net  raiUcav  operating  income,  as  yreliminarUy  computed,  under  paragraph  (6)  of  section  15a  of  the  interstate  Commerce  act,  since  the  effective  date  of 

said  act,  to  October  31,  1931 


Year  to  which  applicable 

1920 

1921 

1922 

1 
1923 

1934 

1925 

1926 

1927 

1928 

1929 

1930 

Undistrib- 
uted by 
years 

I 

Total 

2W 

3S 

3W 

:iS 

3W 

STE 

3W 

IE 

STS 

3W 

2E 

2S 

3W 

2S 

IE 

STW 

38 

STE 

2E 

2W 

2W 

STE 

3S 

IE 

IK 

IW 

2S 

STE 

3E 

$2,466.29 

$3, 344. 82 

$5,811.11 

Asniey,  i>rew  <v  iSorincrii  rcy.  i  o 

$364.57 

36^57 

Atianiic  Qc  i.  aroiina  rc.  i\.  v  o - — 

t                          1 

47.83 
3.306.19 

1 

47.83 

AUgUSia  ±\.  K.  vO - -- _--.- 

146.26 

$490.87 
3,87Z60 
879.76  ! 

1, 106. 94 

18.54 

i 

5, 070. 80 

AUi^iisia  iNuniicru  XVJr ..  ---- 

$7,979.03 

1 1 

11, 851. 72 

xJauxii©  ot  ^sortnern  i\>.  vo — ,....------ 

1,569.98 

1 
. 1 i 

2,449.74 

$1,431.45 



1, 431.  45 

Heaver,  .Meacie  &  hnfue^ooci  k.  n 

442,280.00 



442,270.00 

31.  371.  43 
21, 731.  40 

1 1 

31.  371.  43 

i>irniicp:nnni  &ouinprn  k.  k.  v  o. -- 

$5,774.73 

15,136.08 

1 1 

42, 642.  21 

Cambria  &  Indiana  R.  R.  Co - 

18.C30.46 

1 1 

18, 630.  46 

548.53 

548.53 

1.032.27 

105.78 

157.38 
16, 140. 12 
47, 375. 65 

769.01 

2,064.44 

16, 140.  12 

y.  naTtanoocnee  vaue>  kj.  lo . 

73.oeo.i« 

78,783  94 
5,035.68 

199,  219.  75 

{^h%ig*€icrc\     \L  aat    Piillmon  it.'   4/iiitViorn   R      R 

5,035.68 

Pnllin<  Af  filATivillp  R     R     <'n 

162.50 

162.50 

OAnAmmirrK    X^    Tttanir    T  if*\r    1?       11      f^n 

5,345.60 
2,408.00 

76, 574. 00 
39,266.00 

81,  919.  50 

Cnrnwall   R     R    Cn 

05. 822. 96 



22,766.82 

45. 724.  52 

a,  000. 00 

3.\  568. 80 

y6.3.  81 

2,i42,6ua6o 

1,303.18 

177,091.48 

3,000.00 

T^Avtnn-f  )nn<af>  Crppk   Rv    Cn    (*iPit^  notft^ 

4.963.20 

10,^3.64 

24, 576. 68 

21,827.03 

85,528.03 

183, 127.  38 

963.81 

DeKalb  6c  Western  K.  H.  Co..        

Detroit,  Toledo  &  Ironlon  H.  K.  Co 

Detroit  &  Toledo  Shore  Line  R.  H.  <'o..-- 

Duluth,  Missabe  &  Northern  Ry.  Co - -.         

2i,528.88 

62o,ooaoo 

-  — 

"31,2:12.  82 
89,000.00 

1     in  02.^  47  1 

10, 025.  47 

239, 461.  (Ct  i 
1 

239, 461.  63 

6i\892.85 

1.^229.73 
366, 777. 60 

"22,'7:U.'93" 

";i64,  780.3.5 
10, 738.  79 

1,679,  WW.  si 
21,515.48 

68,011.4;( 
5,808,256.61 

54, 989. 20 

3,332.61 

3, 332. 61 

Kfl^t  Jnrdftn  At  Sniithprn  R    R    Cn 

4.753.61 

4, 753. 61 

IE 
3E 

3W 
STW 

2W 
2E 

Flffin    TnMpt  Ar  Fi«!tprn  Rv    C^n 

55, 147.  23 

55, 147.  23 

ITriA  Ar  \fif»liiann  RailtVftv  Ar  N^ftvififntinn  Co 

2,297.08 

•.-..-.-...«. 

2, 297. 08 

ForHvoft  Ai  Prinrpton  R    R    Co 

"**"***""*"'" 

3,697.50 

4.963.37 

3,623.72 

5M44.06 

3.697.50 

Fort  Worth  liplt  Rv   Co 

18,577.74 

11,796.46 

100^070.13 

Z\,  821. 07 

19,865.44 

12,257.73 

79,  485.  35 

Fmnklin  Ar   AHhPvillp  Rv    Ca    ^qaa  ruitp^ 

15,  320.  IS 

Oenesee  &  WvoniinE  R.  R.  Co             - 

4«,  515. 58 
»W).  71 

65,456.2i       61.208.16  1 

58,379.87 

47,323.03 

20, 179. 71 

18, 822  93 

12,430.06 

577.82 

486, 107.  56 

aw 

(Udeon  A-  North  l>;land  R   R   Co 

1 

980.71 

STW 

10,619.33 

6.913.16 
154.25 

17, 532.  49 

TTiitr»hin«:nn  A'  Nlnrthprn  R    R    Cn 

'( 

1 

154.25 

""3E' 
2W 

TnHinn  (^rpplr  \^f)11pv  Rv    Cn    /^opa  nntp^ 

3,85Z92 

"1        

3, 852.  92 
800,000.00 

2,942.92 
574, 639.  ir. 

Illinois  Terxninal  R   R.  Co  (si*©  notp)                                                                 • 

800.000.00  ; 

.. _.l 

STE 

STK 

STE 

2W 

2S 
3S 

In<liana  Northern  Rv.  Co  _ .                  

fronton  R.  R.  Co                - .-. 

Johnstown  A  Stony  Creek  R.  R.  Co  .-  - 

2,140.67 
27,220.43 

802.25 
86,9ia25 

1 

61.462.41 

9R.772.94 

1,162.49 

24,920.60 

163,634.97 

136,630.16 

1 

1 

1 

1, 162. 49 

17,529.41 

1 



42,450.00 

5,460.88 

1 

5,460.88 

Kinston  Caroiinfi  R   R   (^o 

62.91 

62.91 

2E 

2S 

STW 

as 

T.Akp«iirlA  A'  Arorhlphfl*ul  R    R    Co 

271.94 

14, 76a  90 

5,701.72 

5,206.51 

5,478.45 

T  anoa^jfpr  X'  (^^hp^fpr  Rv    C)e\ 

14, 760. 90 

T.vi>5*\nfi  A'  RiirAMii  Cnnntv  R    R    Co 

6,695.90 

6,024.23 

1 

18,421.85 

2, 518.  23 

63, 165.  27 

T^Hiirinhiirc'  »V  Ssonthfirn  R    R    Co 

2,51&23 
4,035.60 

1 

2F 

T.iponinr  Viillev  R    R    Co 

37, 521. 23 

21,606.44 

.. .,«!»«__ ___•.. 

1 

2W 
IW 

T .nncTviAw    "PortlatiH  Ar  ^"orthiAm  Rv    Co 

1 

6,310.43 

5,310.43 

T^iii^iiinfi  Ar  Ark"AnsM^  Rv    Co 

8,002.02 

8,000.02 

T-oiiisiiin;i  &  \IississiDDi  R   R  &  Transfer  Co 

20.03 

20.  W» 

3E 

STE 

2E 

534.50 
1,379.03 

524.50 

2,241.00 

3,300.0a 

T^ndinptnn  Ar  X'orthprn  Rv 

3&14 
61.71 

1,448.39 

2,865.50 

XluUilptown  A:  I  nionville  R    R    Co 

51.71 

STW 

3W 

3E 

3W 

3W 

IW 

IW 

STE 

STE 

9F 

VIi<;sniiri  <t  Illinoi*;  Rridee  Ar  Relt  R    R    Co 

3, 026.  82 

1,614.79 

1,396.84 

87.69 

3, 026. 82 

\fniint  TTnofl  R    R    Cn 

5, 745.  04 

7,359.83 

\Tniint  TTnnp  Alineral  R    R    Co 

1, 396.  84 

46.14 

397.12 

530.95 

^0omp    r^ar^nn  Ar  *^rkiitVipm  R     R    C^c\    i<fi^  TiofP^ 

2, 120.  41 

2, 120.  41 

Nevada  Northern  liy.  Co... 

Vpw  Orlpiin<    'r*>\fts  Af  \fp\ipfi  Rv    Co 

39, 729.  26 

39, 729.  26 

5, 248.  35 

5, 248.  35 

Patan><pn  jt  Rjick  Rivers  R    R    (^O 

50, 355.  00 
65, 165. 00 

50,355.00 

F'hilAdelDhiii   Hethleheni  &  New  Eneland  R.  R.  Co 

31, 147.  97 

45,  ;i53.  60 

1.  477. 07 

30, 239. 06 

10, 525.  00 

152, 191.  47 

Pittshiirffh    Lisbon  <t  Western  R    R    Co 

2,341.50 

3,  818.  57 

2E 
2E 

IS 

Port  Huron  &  Detroit  R    R    Co 

8,99151 

1.005.81 

109. 343. 37 

37,302.23 

45, 229. 31 

21,622.18 

19. 21L  61 

32, 401. 97 

195, 000.  87 

Potato  Creek  R    R    Co   (see  note'J 

1,005.81 

Richmond   Frodericksbiirsr  &   Potomac  R.  R.  Co 

25, 576.  51 

194, 919. 8H 

3W 

2W 

3W 

2W 

3W 

3W 

STW 

STE 

STW 

STW 

STE 

2W 

Rot-kport,  Langdon  &  Northern  Ry.  Co--- - - |         441.10 

Sjin  fnaiiiiin  Ar  F.rtsti>rn  R     K.    Co                                                                                                            ' 

441.10 

12, 539. 03 
246.12 

12,539.03 

Sao  T  iii<;  (^ontrHl  R     R    Co 

246.12 

San  Antonio  Southern  Ry.  Co 

Santa  Maria  Valley  R.  R.  Co 

Shrnvenort   Houston  <t  Gulf  R    R    Co 

2, 4fiO.  86 
j      3,500.00 

*  "  —•  •»•••-.»• 

2, 460. 86 

-•-•.•----.-.,-.-.----  -.--- 

1 

3,500.00 

1,674.27 

455.78 
23, 768. 50 

1,674.27 

Sinnx  Citv  Terminal  Rv    Co 

1,014.63 

3,879.18 

5, 349.  59 

South  RufTftlo    Rv    Co 

23,768.50 

South  fifln  Ffftncisco    Rplt  Rv                                                                                                              ' 

1,374.64 

1 

1, 374. 54 

St.  Jaseph  Belt  Ry.  Co  .., 

St.ppltnn  Ar  Mi?hst>iro  R    R    Co 

685.72 

1,939.04 

2. 624.  76 

T.'iio.  2ir    2.  i.^.  98 

9. 739.  71 

23,629.00 

42, 935. 90 

Siipnr  Land  Rv    Cn 

25.  OHO.  30 

1,873.72 

481.65 
36.56 

1 

27, 435.  67 

3S 
2K 

Talbot  ton  R    R    Co 

36.56 

Tionestii  V'allev  Rv    f^o 

13  102  90 

7  Ml   F,7 

20,944.42 

STE 

3W 

2E 

Toledo  Terminal  R.  R.  Co    , - 

Trinity  Valley  Southern  K.  R.  Co. 

Turkerton  R    R    Co 

ia  917  n? 

18, 337. 07 

.S64.84" 

17.65 

84.72 

1 

102.37 

3, 549. 12 

4, 113. 96 

2W 

T!ic<v>ii    C^orncliii  &  (lilii  Rend  R    R   Co 

11,997.34 
1.016.53 
9, 309.  77 

11,997.34 

3S 

Tuskecee  R    R  Co 

1,464.37 
2,356.33 

2,480.90 

3E 
2E 

Unity  Railways  Co -- .       .. 

llDoer  Merion  &  Plvinotith  R   R.  Co 

920.86 

35, 730. 05 
2,984.58 

27,613.37 

2."),  012. 15 

25, 207. 21 

15, 699. 85 

141,849.59 

2,984.58 

3W 

Warren  Ac  Ouachita  V'allev  Rv.  Co. 

7.339.26  1          424.15 
1,909.15  :      3,496.99 

1 

6,681.04 

3, 302. 89 

85.19 

4, 548. 16 

14,444.45 

as 

Warrenton  R    R   Co 

455.87 

3, 831. 78 

1,410,51 

4,964.49 

4. 420. 34 

6,461.60 

3, 148. 50 

32,222.21 

aF 

Washinpfon    Rriinflvwinfi  &  Point  I^ookout  K    R    ('o 

1 

85.19 

3E 

IW 

STE 

Washington  Run  R.  R.  Co 

Wiphiti   ft' tills  Ar  Sniithprn  R    R    Co 

411.02 

■        

r"  

186.65 

1,600.66 

6,744.83 



369. 71 
1,381.13 

■i 

_i 

369.71 

Wyandotte  Terminal  R.  R.  Co.  (final) - 

1 

3,899.66 

i 

2,960.38 

1 

8, 241. 17 

Total       -                      

961,017.81 

1H2.609.  59  :  812.845  04 

3, 290, 204. 92 

537,823.19  ;  961.330.23 

506,427.62 

81, 436. 08  ;  476, 516. 03 

2, 040, 616. 10 

19,823.29 

801,600.00 

10,681,249.90 

1        ' 

1 

1 

Symbols: 

1  means  Cla.ss  T  carrier,  as  defined  by  the  Interstate  Commerce  Commission. 

2  means  Class  II  carrier,  a.s  defined  by  the  Interstate  Commerce  Commission. 

3  means  Class  III  carrier,  as  defined  by  the  Interstate  Commerce  Commission. 

ST  means  switching  and  terminal  companies,  as  shown  in  the  Statistics  of  Railways  in  the  United  States,  prepared  by  the 
Interstate  Commerce  Commission. 

E  means  Eastern  district,  as  defined  by  the  Interstate  Commerce  Commission. 

S  means  Southern  District  as  defined  by  the  Interstate  Commerce  Commission. 

W  means  Western  District,  as  defined  by  the  Interstate  Conmierce  Commission. 

The  classification  of  the  carriers  listed  on  Exhibit  A  is  made  in  accordance  with  statistics  of  railways,  y«ar  ending  Dec. 
31, 1929,  except  as  to  following  roads,  in  which  classification  is  made  in  accordance  with  statistics  of  railways  for  the  year  ending 
Dec.  31,  1923: 


Dayton-Qoose  Creek  Ry.  Co.:  Now  a  subsidiary  road  leased  by  Southern  Pacific  Co.  under  date  of  May  1,  1926. 
Franklin  &  Abbeville  Ry.  Co.:  Leased  to  Texas  &  New  Orleans  Ry.  Co.,  Mar  1,  1927.  . 

Illinois  Terminal  R  R  Co.:  On  Dec.  31, 1923,  name  changed  to  Illinois  Terminal  Co.    The  1929  report  shows  Illinois  Ter- 
minal Co.  classified  as  Class  I  road,  eastern  district.  .„..,.         t.  T..      ,     ^-  *  1    ♦_»,*> 
Indian  Creek  Valley  Ry.  Co.:  Now  a  nonoperating  company.    It  is  controlled  through  ownership  of  entire  capital  stocK  Dy 

Baltimore  &  Ohio  R.  R.  Co.  .  „.    »      .   n.       -,,  t.      /-. 

Jonesboro,  Lake  City  &  Eastern  R.  R.  Co.:  Now  a  subsidiary  company  of  St.  Louis-San  Francisco  Ry,  Co.;  nonop- 

Neume,  Carson  Ac  Southern  R.  R.  Co.  and  Potato  Creek  R.  R.  Co.:  These  two  companies  not  indexed  in  forty-third 
annual  report  for  year  ending  Dec.  31, 1929. 
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come  claimed  from  individual  railroads  for  different  years  in  the 
period  1920  to  1928,  inclusive. 

This  is  an  exhibit  that  has  been  prepared  in  our  office,  Mr.  Chair- 
man, and  gentlemen  of  the  committee,  and  is  intended  to  show,  and 
does  show,  in  fact,  the  recapturable  excess  claimed  by  the  commis- 
sion, but  not  paid.  In  other  words,  it  contains  a  statement  of  all  of 
the  roads  against  which  the  commission  is  now  claiming  a  recap- 
turable excess. 

May  I  file  that,  Mr.  Chairman  ? 

The  Chairman.  Yes. 
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The  first  two  sheets  of  this  statement  is  a  list,  iij  alphabetical 
order,  of  short  lines  claimed  by  the  commission  to  be  in  the  recaptuio 
class.  The  statement  shows  the  recapturable  income  for  each  par- 
ticular year.  In  the  first  column  is  the  number  of  the  commission's 
finance  docket,  and  in  the  last  column,  the  total  recapturable  amount 
claimed. 

Sheet  3  is  a  list  of  the  same  railroads,  showing  the  value  for  rate- 
making  purposes  as  tentativel}^  fixed  by  the  commission  for  <^aoh 
year,  the  amounts  being  stated  in  thousands  of  dollars.  AVitb  ihii 
information  contained  on  this  sheet  it  can  be  determined  whetlier 
or  not  in  any  year  the  individual  carrier  earned  less  than  a  fair 
return  or,  as  is  frequently  the  case,  earned  an  actual  operating 
deficit. 

Sheets  4,  5,  and  6  contain  the  same  information  a^  to  nonmember 
lines,  and  sheet  7  shows  the  aggregate  amount  of  payments  made 
by  individual  carriers  within  the  period  1922  to  1930,  inchisive, 
together  with  the  year  in  which  payments  were  made  and  the  num- 
ber and  page  of  the  I.  C.  C.  report  on  which  action  of  the  commis- 
sion appears. 

According  to  page  92  of  the  annual  report  of  the  Interstate  Com- 
merce Commission  for  the  j^ear  1931,  the  commission  has  instituf^.d 
recapture  proceedings  against  105  railroads,  involving  an  approxi- 
mate amount  of  $43,574,340  recapturable  excess  income.  In  only 
three  cases  out  of  this  total  number  has  a  final  decision  been  readied 
by  the  connnission.  Only  one  of  these  involves  any  considerable 
sum.  That  case  is  Excess  Income  of  Richmond.  Fredericksburg  <fe 
Potomac  Railroad  Co.  (170  I.  C.  C.  451),  decided  Apiil  7,  1931,  and 
is  now  headed  for  the  courts. 

Most  of  the  pending  recapture  proceedings  are  directed  against 
class  2,  class  3,  and  switching  and  terminal  carriers. 

Seventy-one  recapture  proceedings  have  been  initiated  under  tlie 
so-called  tentative  excess-income  report  procedure.  In  67  of  thestj 
proceedings  no  final  report  has  been  issued. 

An  examination  of  the  last-mentioned  statement,  which  for  con- 
venience I  will  refer  to  as  Exhibit  No.  2,  will  show  that  none  of  the 
carriers  listed  have  had  a  recapturable  excess  in  every  year.  On  the 
contrary,  a  number  of  these  carriers  appear  to  have  had  a  recap- 
turable excess  in  one  or  two  years,  while  in  other  rears  they  earned 
less  than  a  fair  return,  and  in  some  instances  had' an  actual  operat- 
ing deficit.  For  example,  there  are  included  in  the  list  of  member 
lines  the  Prescott  &  Northwestern  Railroad  Co.,  located  in  the  State 
of  Arkansas;  the  Louisiana  Southern  Railway  Co..  located  in  the 
State  of  Louisiana ;  the  Moscow,  Camden  &  San  Augustine  Railway^ 
located  in  the  State  of  Texas;  and  the  Nacogdoches  &  Southeastern' 
Railroad  Co.,  located  in  the  same  State. 

The  Chairman.  The  last  sheet  that  you  filed  applies  to  the  slioil 
lines  only? 

Mr.  Cain.  The  short  lines  only.  The  statement  does  include  all 
of  the  carriers,  as  I  show.  That  is  the  nonmember  lines;  there  is 
one  sheet  that  includes  the  nonmember  lines,  which  includes  the 
Richmond,  Fredericksburg  &  Potomac,  as  having 

The  Chairman.  It  includes  no  class  1  railroads  ? 

Mr.  Robinson.  The  Richmond,  Fredericksburg  &  Potomac. 
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Mr.  Cain.  No,  Mr.  Chairman ;  it  is  in  two  parts.  To  make  myself 
clear,  the  first  part  of  this  exhibit  shows  the  recapturabie  excess 
claimed  against  the  member  lines,  which  are  all  short-line  railroads. 

The  Chairman.  Yes. 

Mr.  Cain.  The  last  part  of  it  shows  the  recapturabie  claims  being 
asserted  against  nonmembers,  and  that  includes,  of  course,  class  1 
carriers. 

The  Chairman.  That  includes  both  classes? 
^  Mr.  Cain.  Against  such  carriers,  class  1  carriers,  as  the  commis- 
sion has  asserted  a  claim  against. 

I  have  before  me  the  result  of  operations  of  the  several  roads  for 
each  year,  1920  to  1928,  inclusive.  Based  upon  the  commission's 
valuation,  as  shown  on  sheet  3,  the  Prescott  &  Northwestern  Railroad 
had  an  actual  operating  deficit  in  the  year  1920  of  $28,618.30;  1921, 
$7,924.61;  1927,  $34,177.74;  and  in  every  other  year,  except  1925,  less 
than  the  fair  return  fixed  by  the  commission ;  while  in  1925  it  had 
excess  operating  income  against  which  the  commission  is  now  claim- 
ing for  the  Government  $8,551.06. 

In  other  words,  Mr.  Chairman  and  gentlemen  of  the  committee, 
that  is  a  case  where  the  road  had  operating  deficit  of  seventy-odd 
thousand  dollars  in  four  years,  and  it  had  less  than  its  fair  return  in 
the  other  period,  and  the  two  periods  added  together  would  make 
one  hundred  and  fifty-odd  thousand  dollars  of  deficits  of  amounts 
less  than  the  fair  return.  In  that  period  there  was  one  year — 1925— 
that  the  Government  is  claiming  $8,551.06. 

In  the  case  of  the  Louisiana  Southern  Railway  Co.,  the  road  had 
less  than  a  fair  return  in  the  entire  period  except  the  year  1925,  and 
based  upon  the  operations  of  that  year  the  commission  is  now  claim- 
ing $31,093.33. 

In  the  case  of  the  Moscow,  Camden  &  San  Augustine  Railway  Co., 
there  was  an  actual  deficit  of  $741.22  in  1920,  $975.92  in  1921, 
$1,912.95  in  1927,  and  less  than  a  fair  return  in  every  other  year 
except  the  year  1923,  upon  the  operations  of  which  the  commission 
is  now  claiming  for  the  Government  an  excess  of  $5,554.95. 

The  Nacogdoches  &  Southeastern  Railroad  Co.  had  an  operating 
deficit  in  each  of  the  following  years:  1920,  $4,505.62;  1922,  $39,- 
230.64;  1926,  $11,444.50.  In  all  of  the  other  years,  except  1921,  it 
had  less  than  the  fair  return,  and  in  the  year  1921  it  had  recapturabie 
excess  claimed  by  the  commission  of  $3,049.29. 

The  question  nas  been  raised  in  this  hearing  whether  or  not  the 
recapturabie  excess  earnings  of  carriers,  which  until  paid  over  to  the 
Government  must  be  held  as  a  trust  fund,  and,  after  being  paid, 
used  as  a  contingent  or  revolving  fund,  can  now  be  released  without 
a  violation  of  the  trust. 

There  is  now  in  the  revolving  fund,  as  stated  by  Commissioner 
Eastman,  $13,277,598.50;  $10,717,922.97  represents  payments  to  the 
commission  and  the  remainder  represents  interest  accumulations. 
Only  a  negligible  amount  of  this  fund  has  been  paid  except  under 
protest.  As  to  the  amounts  which  may  have  been  impounded  by  the 
carriers  and  against  which  the  commission  is  asserting  recapture 
claims,  Commissioner  Eastman,  speaking  for  the  commission,  said : 

It  is  impossible  to  make  any  accurate  estimate  of  the  amount  due  under  the 
recapture  provisions  prior  to  final  reports  and  orders,  and  even  then  orders  may 
be  upset  bj  the  courts.    It  is  only  possible  to  make  a  very  rough  estimate,  whicii 
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must  be  given  with  all  manner  of  reservations  and  to  which  it  would  be  a  mis- 
take to  attach  much  weight.  Such  an  estimate,  however,  has  been  prepared 
covering  the  period  from  1920  to  1930,  inclusive.    The  total  is  $378,394,194. 

In  considering  the  legal  status  of  the  amount  recovered  into  the 
revolving  fund,  as  well  as  the  amounts  claimed  but  not  yet  paid, 
it  should  be  borne  in  mind  that  the  recapture  provisions  specifically 
provide  that  one-half  of  the  recapturabie  excess  must  be  placed  in 
a  reserve  fund,  established  and  maintained  by  the  carrier,  and  the 
other  one-half  must  be  paid  to  the  commission  for  the  purpose  of 
establishing  and  maintaining  a  general  railroad  contingent  fund. 
The  use  of  both  of  these  funds  is  restricted  by  express  provisions;- 

I  call  attention,  first,  to  the  revolving  fund.  It  is  specifically  pro- 
vided in  paragraph  (10)  that  this  fund  is  to  be  administered  by  the 
commission,  either  by  making  loans  to  carriers  to  meet  expenditures 
for  capital  account,  or  to  refund  maturing  securities  originally 
issued  for  capital  account,  or  by  purchasing  transportation  equip- 
ment and  facilities  and  leasing  the  same  to  the  carriers.  It  is  thus 
plain  that  the  revolving  fund  can  only  be  used  (1)  in  the  way  of 
taking  care  of  expenditures  for  capital  account,  or  (2)  purchasing 
equipment  and  transportation  facilities  and  leasing  the  same  to  the 
carriers. 

Following  this,  it  is  provided  that  loans  can  only  be  made  after 
hearing  before  the  commission  and  a  record  made  in  which  it  must 
affirmatively  find  that  the  making,  in  whole  or  in  part,  of  a  pro^ 
posed  loan  is  necessary  to  enable  the  applicant  to  properly  meet  the 
transportation  needs  of  the  public,  and  that  the  prospective  earning 
power  of  the  applicant,  and  the  character  and  value  of  the  security 
offered,  are  such  as  to  furnish  reasonable  assurance  of  the  applicant's 
ability  to  repay  the  loan  within  the  time  fixed  therefor,  and  to  meet 
its  other  obligations,  and  the  commission  is  required  in  specific  terms 
to  prescribe  the  security  to  be  furnished,  which  shall  be  adequate 
to  secure  the  loan.  In  addition  to  this,  all  loans  must  bear  interest 
at  the  rate  of  6  per  cent  per  annum,  payable  semiannually  to  the 
commission. 

It  has  been  shown  by  everyone  who  has  been  heard  by  this  com- 
mittee that  the  recapture  provisions  have  utterly  failed  to  accomplish 
the  purpose  for  which  they  were  intended.  It  has  been  and  must 
be  conceded  that  such  funds  as  were  paid  without  protest  to  the  com- 
mission could  not  be  used  contrary  to  the  purposes  of  the  trust,  or 
the  specific  limitations  under  which  the  trust  is  to  be  administered. 
I  think  a  sufficient  answer  to  the  question  as  to  whether  the  money 
already  paid  to  the  commission,  or  such  recapturabie  funds  as  may 
hereafter  be  found  to  have  been  impounded  by  the  carriers,  can 
be  released  by  a  repeal  ab  initio,  is  that  the  trust  has  absolutely 
failed.  But  I  present  another  view,  and  that  is,  assuming  that  the 
funds  have  been  or  may  be  impressed  with  a  trust,  it  is  sound  in 
law  to  say  that  no  other  than  the  beneficiaries  of  the  trust  could 
assert  objection  to  a  repeal,  which  will  provide  not  only  for  a  release 
of  any  claims  for  money  not  yet  paid,  but  a  distribution  of  the  fund 
already  paid  ratably  to  the  carriers  by  whom  it  was  paid. 

I  call  attention  to  the  fact,  first,  that  none  of  the  fund  thus  far 
paid  has  been  administered  by  the  commission.  No  loans  have  been 
made  to  be  used  for  capital  account,  nor  to  refund  maturing  securi- 
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ties,  nor  for  the  purchase  of  equipment  and  facilities  to  be  leased 
to  the  carriers.  The  commission  has  simply  invested  the  fund  in 
Government  securities  so  that  it  might  be  augmented  bv  accumula- 
tions of  interest. 

Everybody  knows  that  the  piincipal  purpose  of  Congress  in  pass- 
ing the  transportation  act  of  1920  was  to  provide  a  national  system 
of  transportation,  strong  in  all  its  parts.  It  has  been  so  interpreted 
by  the  commission  ajid  the  courts  in  many  decisions.  The  problem 
that  seemed  most  difficult  was  that  of  the  short  and  weak  roads.  In 
the  language  of  Senator  Cummins  in  a  speech  before  the  United 
htates  Senate,  printed  in  the  Congressional  Record  of  December  4 
1919,  when  the  transportation  act  was  being  explained,  the  plan 
which  Congress  proposed  was — 

to  take  from  the  larger  railroad  companies  a  portion  (.f  their  excess  earnings 
above  6  per  cent  and  devote  them  to  increasing  the  facilities  in  the  hands  of 
the  companies  which  are  unable  to  purchase  or  construct  them  for  themselves. 

Senator  Ciiaimins  in  this  speech  said: 

I  regard  it — 

meaning  the  i^M-apture  provision  above  mentioned— 

not  only  as  on.    ,.f  the  most  vital  but  most  equitable  features  of  the  biU. 

K  ^.^^""-n.*^*!  ^""T,  """^^  passed,  the  Supreme  Court,  in  the  now  cele- 
brated Dayton-Goose  Creek  case  (263  U.  S.  435).  speaking  of  the 
re<!apture  provisions,  said :  i  & 

Those  who  earn  more  must  hold  one-half  of  the  excess  primarily  to  preserve 
their  sound  economic  condition  and  avoid  wasteful  expenditures  and  unwise 
rtiyidends.  Those  who  earn  less  are  to  be  given  help  by  credit  secured  through 
a  fund  made  up  of  the  other  half  of  the  excess.  By  the  recapture  clauses  Con- 
gress IS  enabled  to  maintain  uniform  rates  for  all  shippers  and  vet  keep  the 
net  returns  of  railways,  whether  strong  or  weak,  to  the  varying  percentages 
which  are  fair,  respectively,  for  them.  The  recapture  clauses  are  thus  the  kev 
provision  of  tho  whole  plan.  ' 

There  may  be  ,<ome  difference  of  opinion  as  to  whetlier  it  is  abso- 
lutely correct  to  say  that  the  short  and/or  weak  lines  are  the  only 
beneficiaries  to  the  trust,  but  if  that  be  asserted,  it  must  be  conceded 
by  all  that  the  beneficiaries  are  the  necessitous  carriers.  No  other 
than  carriers  that  were  units  in  the  transportation  system  and  fur- 
nished transportation  under  the  body  of  rates  fixed  by  the  commis- 
sion could  havf  any  possible  interest  in  the  trust.  It  follows  from 
this  that  unles,s  tlie  needy  carriers  or  some  of  them  were  here  oppos- 
ing repeal  ab  initio,  there  can  be  no  possible  reason  for  not  doing  so. 
Speaking  for  members  of  the  American  Short  Line  Railroad  Asso- 
ciation, I  can  OrmX  do  say  that  they  have  long  sought  to  have  Congress 
exempt  them  from  the  recapture  provisions  ab  initio.  The  Chair- 
man and  older  members  of  this  committee  know  that  in  the  Sixty- 
ninth  and  Seventieth  Congresses  bills  for  this  purpose  were  pressed 
for  passage  in  both  Houses  by  the  class  2  and  class  3  railroads.  I 
refer  to  the  Pittman-Newton  bills,  S.  4396  and  H.  R.  8549. 

Short-line  railroads  in  the  recapture  class,  as  well  as  those  not  so 
fortunate,  all  favored  and  now  favor  retroactive  repeal.  To  all  of 
them  the  revolving  fund  is  a  delusion.  Those  that  in  an  occasional 
twelve  months'  i)eriod,  through  some  extraordinary  situation,  hap- 


pened to  earn  a  recapturable  excess,  while  in  other  years  they  had 
an  operating  deficit  or  less  than  a  fair  return,  have  fared  but  little 
better  than  those  less  fortunate,  because  such  carriers  can  not  use 
their  own  pa  it  of  the  excess  earned  in  a  fat  year  to  balance  or  recoup 
the  losses  of  a  lean  year.  They  must  use  their  own  excess  to  set  up 
a  reserve,  not  for  equalizing  their  earning  power  and  thus  providing 
for  fluctuations  in  earnings,  but  for  the  purposes  specifically  limited 
by  paragraph  (7)  of  section  15a,  which  reads  as  follows: 

For  the  purpose  of  paying  dividends  or  interest  on  its  stocks,  bonds,  or  other 
securities,  or  rent  for  leased  roads,  a  carrier  may  draw  from  the  reserve  fund 
established  and  maintained  by  it  under  the  provisions  of  this  section  to  the 
extent  that  its  net  railway  operating  income  for  any  year  is  less  than  a  sum 
equal  to  6  per  cent  of  the  value  of  the  railway  property  held  for  and  used  by 
It  in  the  service  of  transportation,  determined  as  provided  in  paragraph  (6)  ; 
but  such  fund  shall  not  be  drawn  upon  for  any  other  purpose. 

The  practical  effect  of  the  restrictive  provisions  to  which  I  have 
referred  is  to  take  away  from  a  carrier  the  right  to  use  its  one-half 
of  the  recapturable  earnings  in  such  way  as  would  be  most  compat- 
ible with  its  own  situation.  For  instance,  a  road  that  has  no  bonds 
or  other  securities  outstanding,  or  does  not  owe  rental  for  leased 
roads,  could  not  use  any  part  of  the  reserve  fund  except  for  the  one 
purpose  of  paying  dividends  on  its  stock,  and  then  only  to  the  extent 
that  its  net  railwav  operating  income  in  the  particular  year  is  less 
than  6  per  cent  of  the  value  of  its  property  as  fixed  by  the  com- 
mission. It  might  have  outstanding  obligations,  incurred  through 
wrecks,  personal  injuries,  and  so  forth,  or  deficits  occasioned  by 
failure  of  crops,  suspension  of  mines,  misfortune  of  flood  and 
famine,  and  these  obligations  might  be  such  as  to  bring  the  carrier 
to  the  very  brink  of  bankruptcy,  yet  the  reserve  created  out  of  its 
part  of  the  reca[)turable  excess  can  not  be  used  to  avoid  such  a  calam- 
ity. Nor  could  the  carrier  in  such  distressed  condition  get  relief 
from  the  revolving  fund. 

While  the  law  was  passed  declaredly  for  the  purpose  of  aiding 
the  necessitous  lines,  the  restrictions  to  which  I  have  pointed  so  con- 
fine the  use  of  the  revolving  fund  as  to  make  it  impossible  for  such 
a  carrier  to  procure  a  loan  with  which  it  might  be  able  to  maintain 
its  property  and  furnish  adequate  transportation  service,  or  even  to 
escape  bankruptcy.  A  short  or  weak  road  that  might  qualify  for 
procuring  a  loan  under  the  provisions  of  paragraphs  (11)  and  (12) 
could,  with  a  saving  of  considerable  expense  and  much  more  speedily, 
procure  a  loan  froin  the  public,  and,  in  nonnal  times,  at  less  than  6 
per  cent.  It  is  plain  to  be  seen,  therefore,  that  the  revolving  fund 
IS  of  no  possible  value  to  any  except  roads  that  are  strong  enough  to 
acquire  loans  in  the  open  market. 

Now,  Mr.  Chairman,  I  just  want  to  say  a  word  with  regard  to 
the  rate-making  section  of  H.  R.  7117.  We  are  in  favor  of  a  rate- 
making  section  as  set  forth  in  H.  R.  7117.  In  principle,  we  do  not 
favor  any  change.  It  is  satisfactory,  so  far  as  we  are  concerned.  I 
think,  as  stated  by  Colonel  Thom  yesterday,  that  the  commission 
should  have  some  policy  to  guide  it  in  the  discharge  of  its  adminis- 
trative duties.  It  is  a  distinct  benefit  if  Congress  does  that,  not 
only  to  the  railroads,  but  to  the  commission,  and  I  think  it  would 
prove  to  be  in  the  public  interest,  because  it  will  enable  the  com- 
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mission  to  have  some  sort  of  guidepost  as  it  goes  along  the  way  of 
an  increase  or  decrease  of  rates. 

In  a  hearing  before  the  Committee  on  Interstate  Commerce  of  the 
United  States  Senate,  Sixty-eighth  Congress,  on  S.  91,  S.  1227, 
S.  1919,  and  S.  2169,  bills  for  the  repeal  or  amendment  of  section  15a 
of  the  interstate  commerce  act,  as  amended  April  15,  1924,  a  report 
had  been  circulated  by  the  United  States  Chamber  of  Commerce, 
and  a  committee  appointed.  I  quote  the  statement  of  that  committee 
with  regard  to  this  subject  as  expressing  my  own  views  particularly. 
The  report  of  the  committee  is,  in  part,  as  follows : 

A  rule  of  rate  making  is  an  essential  part  of  the  law  for  the  regulation  of 
railroads.  Without  a  definite  and  worlvuble  rate-making  rule,  prescribed  by 
the  statute,  it  would  be  mucli  more  diflSeult  for  the  commission  to  assume  the 
responsibility  of  maintaining  rates  that  will  cause  the  railroad  industry  to  be 
self-supporting.  The  commission  would  bo  constantly  subject  not  only  to  the 
attacks  that  grow  out  of  the  administration  of  the^ule,  but  also  those  now 
made  upon  Congress,  and  the  aggregate  burden  of  these  attacks  would  be  more 
than  an  administrative  tribunal  should  be  subjected  to.  Compress  has  there- 
fore, prescribed  a  rule  and  entrusted  its  execution  to  the  commission.' 

The  committee  there  was  speaking,  of  course,  of  the  present  rule. 
The  Chairman.  Anv  questions? 

Mr.  Parker.  Mr.  Chairman,  I  would  like  to  ask  a  question. 
The  Chairman.  Mr.  Parker. 

Mr.  Parker.  Mr.  Cain,  does  your  table  cover  all  of  the  railroads 
that  paid,  by  years? 
Mr.  Cain.  Yes;  it  does. 
Mr.  Parker.  Does  that  give  a  complete  list? 
Mr.  Cain.  The  first  table  that  I  introduced  here  shows  all  carriers. 
Mr.  Parker.  That  is  what  I  mean. 
Mr.  Cain.  Yes. 

Mr.  Parker.  It  covers  the  whole  field  ? 
Mr.  Cain.  Yes. 

Mr.  Parker.  That  is  what  I  wanted.    I  wanted  to  check  that. 

Mr.  HocH.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoch. 

Mr.  Hoch.  Mr.  Chairman,  I  have  before  me  the  table  which  you, 
Mr.  Cain,  have  submitted  as  to  the  amounts  claimed  by  the  commis- 
sion. I  asked  a  former  witness  about  dividends  paid  by  railroads 
during  prosperous  years.  I  am  wondering  if  you  can  give  me  any 
further  information  about  that.  I  will  take  one  instance,  by  way 
of  illustration.  On  this  table,  it  appears  that  the  largest  claim  made 
by  the  commission  on  any  one  carrier  is  against  the  Norfolk  & 
Western. 

Mr.  Cain.  Yes,  sir. 

Mr.  Hoch.  Now,  it  seems  that  those  claims  are  confined  to  three 
years,  1924,  1925,  and  1926. 

For  1924.  the  commission  claims  recapturable  excess  of  $1,291,000. 
For  1925,  $5,156,000;  for  1926,  $9,402,000;  making  a  total  of  close 
to  $16,000,000. 

Now,  according  to  the  figures  of  the  commission,  this  railroad  had 
three  prosperous  years. 

Can  you  tell  me  anything  about  the  dividends  paid  by  that  rail- 
road during  those  years? 
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Mr.  Cain.  I  can  only  tell  you  in  a  general  way  that  the  road  de- 
clared dividends,  but  I  can  not  tell  the  amount,  Mr.  Hoch.  That  is, 
I  can  not  tell  the  amount  of  the  railroad's  dividends. 

Mr.  Jones.  We  would  be  glad  to  put  that  in  the  record  for  you, 
Mr.  Hoch. 

Mr.  Cain.  We  can  procure  that  information  for  the  record.  Of 
course,  we  do  not  deal  with  trunk  lines.  I  only  attempted,  from  the 
records,  to  make  a  complete  statement  as  to  the  recapture  situation. 

Mr.  Hoch.  Of  course,  what  I  had  in  my  mind  was  to  show  whether, 
as  a  matter  of  fact,  the  investors  in  these  railroads  for  these  years, 
for  which  the  commission  claims  recapturable  excesses,  have  received 
unusually  high  dividends.  If  they  have,  the  investors  have  had  a 
special  benefit  during  those  years,  and  that  is  a  factor  certainly  to 
be  taken  into  consideration  by  this  committee. 

Now,  this  table  does  not  give  the  percentage  at  all.  It  simply  gives 
the  amount  claimed.  I  would  not  want  to  suggest  the  compilation 
of  any  elaborate  table,  but  I  am  curious  to  know  what  percentage 
return  this  is.  For  instance,  take  the  year  1926,  where  the  commis- 
sion claims  about  $9,500,000  from  the  Norfolk  &  Western.  Could 
you  tell  me  what  percentage  they  earned  during  that  year  ? 

Mr.  Cain.  Mr.  Hoch,  I  happen  to  know  that  the  Norfolk  &  West- 
ern is  contesting  those  claims,  because  they  are  asserting  that  they 
have  not  been  valid,  that  the  road  has  not  been  properly  valued. 
That,  of  course,  is  based  upon  a  tentative  valuation  made  by  the  com- 
mission. 

Mr.  Hoch.  As  I  understand,  most  of  these  cases,  in  the  matter  of 
valuation,  is  still  a  matter  of  controversy,  but  my  inquiry  is  based 
on  the  assumption  that  the  commission's  valuation  will  be  upheld. 
At  least  in  the  table  you  have  furnished  here,  there  is  the  amount 
claimed  of  these  carriers. 

Mr.  Cain.  I  could  not  answer  your  question  as  to  what  percentage 
that  would  make. 

Mr.  Hoch.  I  have  here,  which  has  been  furnished  to  me,  a  table 
taken  from  the  Investor's  Pocket  Manual  published  by  the  Financial 
Press,  in  which  it  gives  the  earnings  for  the  Norfolk  &  Western,  the 
road  about  which  I  was  just  inquiring,  and  the  percentage  runs  from 
about  14  per  cent  up  to  something  over  25  per  cent. 

Now,  this  is  not  very  intelligent,  because  I  do  not  have  an  analysis 
of  the  figure.     I  take  it  that  this  is  earnings  upon  the  stock. 

That  purports  to  be  earnings  upon  the  stock.  Now,  what  percent- 
age that  covers  on  the  valuation  I  do  not  know.  It  would  be  very  in- 
teresting to  go  into  that  question. 

Yes;  I  have  it  here  now  for  the  years,  or  just  one  year  that  I 
referred  to,  1926.  It  appeai-s,  according  to  this  tabulation,  that  in 
1926  the  Norfolk  &  Western  earned  5.71  per  cent  upon  its  common 
stock. 

Mr.  Cain.  Well,  of  course,  I  think  it  is  generally  known  that  the 
Norfolk  &  Western  is  perhaps  the  most  prosperous  road  in  the  coun- 
try now.  I  think  also,  it  is  generally  known  that  the  control  of 
that  road  is  in  the  Pennsylvania.  I  can  not  give  you  the  informa- 
tion. I  am  sorry  I  can  not,  but  I  will  be  glad  to  have  our  statistical 
force  get  it  up  for  you,  if  you  want  it,  and  file  it  later. 
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Of  course,  I  am  anxious  to  help  the  committee  in  any  way  I  can, 
and  for  that  reason  I  put  a  complete  picture  before  you,  including 
the  Norfolk  &  Western. 

Mr.  BuRTNEss.  What  you  want,  I  take  it,  is  the  percentage  on 
valuation,  not  the  percentage  of  return  on  the  par  value  of  the 
capital  stock,  but  the  percentage  on  the  tentative  valuation  of  the 
commission. 

Mr.  HocH.  I  think  both  would  be  interesting,  and  I  would  be  glad 
to  have  the  percentage  on  the  stock,  as  well  as  on  the  valuation. 

Mr.  Cain.  I  will  be  glad  to  undertake  to  get  that  up  for  you,  Mr. 
Hoch,  if  you  want  it,  and  supply  it  later.  Of  course,  I  am  not 
prepared  to  do  it  now. 

Mr.  Parker.  The  Norfolk  &  Western  pays  10  per  cent. 

Mr.  Hoch.  For  what  year? 

Mr.  Parker.  That  has  been  their  rate  for  some  time. 

Mr.  Hoch.  You  mean  to  say  that  they  paid  10  \)er  cent  every  year 
during  this  whole  period  ? 

Mr.  Parker.  That  has  been  their  rate. 

Mr.  Hoch.  Ten  per  cent  on  the  stock  ? 

Mr.  Parker.  On  the  stock. 

Mr.  Hoch.  Just  as  an  illustration,  it  would  be  interesting  to  go 
into  that  particular  case  and  get  at  the  facts  because  here  is  one  of 
the  roads  that  is  asking  for  a  return,  according  to  the  commis- 
sion s  figures,  asking  for  a  return  of  about  $16,000,000. 

Now,  I  would  like  to  know  what  relation  its  capitalization  has  to 
the  tentative  valuations  which  the  commission  made.  Wliat  sort  of 
equitable  claim  does  this  particular  road  have  for  the  return  of  this 
money.    I  think  that  that  would  be  very  interesting. 

Mr.  Cain.  I  will  be  very  glad  to  furnish  you  that  statement  if  I 
can,  Mr.  Hoch. 

Mr.  BuRTNESs.  Is  there  any  representative  of  that   road  here? 

The  Chairman.  The  class  1  railroads  are  represented.  The  class 
1  railroads  are  represented  by  Mr.  Thom.  You  represent  them,  Mr. 
Thom. 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  Mr.  Thom  represents  them.  I  think  that  that 
is  correct,  Mr.  Thom. 

Mr.  Thom.  Yes. 

Mr.  Cain.  I  was  just  about  to  remark,  if  the  committee  please, 
that  I  have  not  heard  whether  or  not  Colonel  Thom  has  presented 
his  views  with  regard  to  the  recapture.  I  assume  that  when  he  doe& 
present  his  views  that  he  will  be  in  favor  of  a  repeal  from  the 
beginning. 

Assuming  that  he  represents  the  trunk-line  carriers,  as  he  does, 
and  we  are  authorized  to  speak  for  the  short-line  carriers,  as  I  do, 
I  do  not  know  who  else  could  object  to  a  repeal  and  distribution  of 
these  funds,  unless  there  was  some  road  that  got  a  benefit  out  of 
proportion  to  the  others. 

The  Chairman.  Any  further  questions  ? 

We  are  very  much  obliged  to  you,  Mr.  Cain. 

The  House,  I  understand— I  will  say  this  for  the  information  of 
the  committee — the  House  will  adjourn  immediately  after  assembly,. 
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and  I  thought  we  might  run  on  until  12  o'clock,  if  there  is  no  ob- 
jection. 

All  right,  Mr.  Jones. 

Mr.  Jones.  May  I  briefly  say,  first,  that  I  want  to  introduce  these 
gentlemen  to  the  committee,  but  I  want  to  make  the  statement  that 
these  are  the  particular  cases  that  I  thought  would  be  of  interest  to 
the  committee  in  order  to  show  just  how  this  is  working  out  with 
these  lines.  I  thought  that  we  might  get  a  short  statement,  not  long, 
from  these  gentlemen,  relating  to  each  particular  case.  I  am  sure 
that  their  statements  will  be  interesting  to  this  committee. 

I  want  to  call  first,  without  taking  up  any  time  myself,  on  Mi. 
W.  L.  White.  General  Manager  of  the  Yosemite  Valley  Railrojul. 

STATEMENT  OF  W.  L.  WHITE,  GENERAL  MANAGER  OF  THI 

YOSEMITE  VALLEY  RAILROAD 

Mr.  White.  Mr.  Chairman  and  members  of  the  committee,  as  Mr. 
Jones  has  told  you,  I  represent  one  of  the  so-called  short-line  rail- 
roads, namely,  the  Yosemite  Valley  Railroad,  locatec]  in  California. 
This  road,  extends  77.7  miles,  from*  Merced  to  El  Portal,  Calif.,  con- 
necting at  Merced  with  the  Southern  Pacific  Railroad,  and  the  Santix 
Fe  Railroad. 

The  road  was  built  originally  to  give  access  to  the  Yosemite  M:i- 
tional  Park,  which  prior  to  the  construction  of  this  r«»ad  was  without 
rail  service,  necessitating  90  miles  of  staging. 

The  country  served  by  this  road  for  the  first  24  miles,  Merced  to 
Merced  Falls,  is  the  fertile  San  Joaquin  Valley,  where  fruit,  hay, 
grain,  and  stock  are  raised.  For  the  remaining  distance  to  El  Portal 
the  line  follows  the  Merced  River  through  the  rough  and  rugged 
Merced  River  Canyon.  At  Merced  Falls  is  located  the  sawmill  of 
the  Yosemite  Lumber  Co.,  which  furnishes  approximately  90  per 
cent  of  the  total  freight  tonnage  handled  by  this  company. 

El  Portal,  the  eastern  terminus,  is  the  principal  entrance  to  th«} 
Yosemite  National  Park.  Considerable  tourist  travel  enters  the  park 
at  this  point.  The  handling  of  this  tourist  travel  has  produced  ap 
proximately  90  per  cent  of  the  passenger  revenue  of  this  company  in 
the  past.  However,  with  the  recent  completion  of  an  improved  high- 
way, paralleling  our  railroad  company  s  line,  this  passenger  busi- 
ness is  on  the  decline,  and  this  source  of  revenue  is  seriously  threat- 
ened. 

The  road  was  constructed  in  1907,  and  for  the  entire  period  of  uur 
operations,  from  1907  to  1931.  inclusive,  the  road  has  never  earned 
sufficient  money  to  pay  its  fixed  interest  requirements  with  the  ex 
ception  of  1916,  due  to  the  World's  Fair  in  San  Francisco. 

The  primar}^  object  in  constructing  the  road  was  to  give  rail  access 
to  the  Yosemite  National  Park.  Tourist  travel,  however,  to  Yosen»- 
ite  failed  to  come  up  to  expectations,  and  in  order  to  justify  the  con- 
tinued operation  of  the  railroad,  it  was  necessary  to  secure  additional 
business,  which  resulted  in  the  establishment  of  the  lumber  industry 
of  the  Yosemite  Lumber  Co. 

The  freight  revenue  of  the  company  is  derived  principally  from 
the  transportation  of  forest  products.     Approximately  92  per  cent  of 
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the  total  number  of  carloads  of  freight  handled  during  the  calendar 
year  consists  of  logs,  lumber,  and  other  forest  products,  and  it  is  esti- 
mated that  the  timber  in  which  the  lumber  company  is  operating  will 
be  entirely  cut  out  in  12  to  15  years  from  this  date,  at  the  present 
rate  of  operation. 

During  the  year  1925  the  earnings  of  this  company  were  highly 
inflated,  due  to  the  construction  work  of  the  Merced  irrigation  dis- 
trict, which  included  the  construction  of  a  large  dam  and  power  plant 
at  Exchequer,  Calif.,  and  the  relocation  of  17  miles  of  main-line  rail- 
road of  this  company.  The  gross  revenues  of  this  company  were 
increased  from  $662,069  in  1924,  to  $1,409,492  in  1925,  and  to  $851,330 
in  1926,  this  entire  increase  being  attributed  to  the  above-mentioned 
construction  work. 

Statement  of  operating  revenues,  expenses,  and  income,  which  I 
will  submit,  shows  that  the  net  railway  operating  income  of  this  com- 
pany has  never  been  sufficient  to  meet  the  interest  on  first  and  second 
mortgage  bonds,  with  the  exception  of  the  years,  1916,  1925, 1926. 

The  enforcement  of  the  recapture  clause  will  result  in  the  bank- 
ruptcy of  not  only  this,  but  practically  every  short-line  railroad  in 
:the  country,  for  the  reason  that  the  business  of  the  short-line  rail- 
roads is  extreniely  hazardous  and  dependent,  for  the  most  part,  on 
the  transportation  of  one  or  two  principal  commodities,  such  as  lum- 
ber, coal,  or  some  other  natural  resource.  This  situation  makes  the 
volume  of  business  handled  subject  to  the  fluctuating  market  condi- 
tions. During  the  season  of  business  depression,  the  railroads  face  a 
loss,  but  if  unhampered  by  drastic  tax,  such  as  this  recapture  clause, 
these  losses  can  be  recouped  during  the  good  years,  and  they  can 
<;ontinue  to  exist. 

The  operation  of  the  recapture  clause  works  a  distinct  injustice  on 
the  Yosemite  Valley  Kailroad  Co.,  and  practically  amounts  to  Gov- 
ernment confiscation  for  the  following  reasons  : 

The  limited  life  of  the  lumber  operations,  which  produces,  by  far 
the  major  portion  of  the  freight  tonnage  of  this  company.  After 
this  tonnage  is  exhausted  the  continued  operation  of  this  railroad  is 
exceedingly  doubtful,  and  it  is  manifestly  unfair  for  the  Govern- 
ment to  tax  the  railroad  company  to  theVxtent  of  one-half  of  the 
excess  earned  over  an  arbitrary  figure,  when  in  all  probability  the 
entire  capital  investment  of  the  company  will  have  to  be  written  off 
within  the  next  15  years. 

The  peak  earnings  of  the  years  1925  and  1926  were  due  to  the 
unusual  and  temporary  conditions  which  obtained,  increasing  the 
net  railway  operating  income  to  a  high  point  in  those  years,  and 
if  the  company  is  required  to  pay  to  the  Government  one-half  of 
the  excess  earnings  for  those  particular  years,  after  having  operated 
at  a  deficit  since  the  beginning  of  operation,  and  facing  similar  un- 
profitable operations  in  the  future,  results  in  the  Government  taking 
the  benefit  of  the  prosperous  years,  and  the  railroad  company  stand- 
ing the  entire  deficit  during  the  lean  years,  which  is  absolutely 
unfair,  and  it  does  not  seem  that  such  was  the  intent  of  the  framers 
of  the  law. 

It  is  obvious  that  the  repeal  of  section  15a  must  be  made  retro- 
active in  effect  if  same  is  to  be  of  any  benefit  to  short-line  railroads, 
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and   the    following   arguments   are   advanced   in    support   of    this 
request : 

Section  15a  has  proved  to  be  impracticable  and  has  never  operated 
as  the  framers  anticipated,  originally  passed  as  a  measure  to  curb 
the  prosperous  lines  and  assist  the  less  prosperous,  the  actual  effect 
of  this  ill-advised  legislation  has  been  to  penalize  the  short,  and  in 
most  cases,  weak  lines.  This  result  has  been  brought  about  by  the 
fact  that  it  is  practically  impossible  for  the  conmiission  to  value 
for  purpose  of  recapture  the  large  trunk  lines,  consequently  with  one 
or  two  exceptions,  all  the  recapture  proceedings  instituted  by  the 
commission  have  been  directed  against  the  smaller  lines. 

Practically  all  the  money  that  has  been  paid  by  the  carriers  into 
the  recapture  fund  has  come  from  these  small  lines,  the  fund  has 
been  of  absolutely  no  value  to  any  line,  as  not  1  cent  has  been 
loaned  and,  under  the  provisions  of  the  law,  it  is  extremely  doubtfuL 
if  this  fund  can  ever  be  utilized. 

The  Interstate  Commerce  Commission  recommended  the  repeal' 
effective  back  to  the  date  of  the  original  passage  of  section  15a  and< 
unless  this  is  done,  that  body  is  charged  with  the  necessity  of  carry^- 
ing  on  recapture  proceedings  for  the  12-year  period  at  great  expense 
to  the  Government  and  the  carriers,  with  no  possible  gain  to  either. 
Failure  to  make  repeal  of  this  act  retroactive  will  also  doubtless- 
result  in  endless  litigation  with  the  carriers  affected  and  the' 
Government. 

Now,  I  might  say  that  our  company  is  one  of  the  companies  which 
has  been  served  with  a  tentative  recapture  report  by  the  Interstate 
Commerce  Commission  for  the  period  1920  to  1925,  inclusive,  in 
which  the  commission  claims  $175,000  recapturable  income. 

Mr.  BuRTNESs.  Is  claim  made  for  each  one  of  those  years  ? 

Mr.  White.  No.  1920  shows  a  small  recapturable  earning;  1921 
shows  none;  1922  shows  a  small  recapturable  income;  1923  shows, 
none;  1924  shows  none.     Practically  all  of  it  is  in  one  year,  1925. 

Mr.  BuRTNESs.  As  I  recall,  your  case  is  one  which  I  think  was 
presented  to  us  when  hearings  were  held  on  this  same  matter  for 
the  short  lines,  and  as  I  recall,  the  statement  was  made  that  if  the 
period  were  extended  to  3,  or  4,  or  5  years,  instead  of  taking  it  for 
each  year,  you  would  not  come  within  the  recapture  provisions  at 
all,  because  your  peak  years  were  individual  years,  and  if  you  had' 
an  average  for  a  long  enough  period,  why,  there  would  be  no  so-called- 
excess. 

Mr.  White.  That  is  approximately  correct.  I  want  to  point  out 
also  at  this  time  that  our  company  has  been  operated  on  a  very 
economical  basis.  The  officers,  such  as  the  president,  vice  president, 
and  secretary  treasurer,  receive  no  compensation  whatever,  and  the 
company  has  never  paid  1  cent  dividends  on  its  stock.  Our  entire 
efforts  have  been  devoted  to  earning  enough  money  to  pay  interest 
on  our  first-mortgage  bonds,  and  we  have  never  paid  any  interest  on 
our  second-mortgage  bonds,  and  the  deficit  now  accrued  on  the 
second-mortgage  bonds  for  interest  totals  over  $2,000,000. 

Mr.  Chairman,  I  will  submit  this  tabulation. 

(The  table  above  referred  to  is  as  follows :) 
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Statement  uf  operating  revenues,  expenses,  and  net  railieity  operating  income  of 
the  Yo«vmite  Valloy  Railroad  Co.,  eont pared  iclth  interest  requirements  and 
deficit  between  vet  railiaty  operating  income  and  interest  requirements 


Year 


Jiiiie  \V), 
June  30, 
June  30, 
J I  me  30. 
June  30. 
Juue30, 
June  30, 
June  30, 
June  30, 
June  30, 

1)80.31. 

Dec.  31, 
Dec.  31, 
Viae..  31, 
Dec.  31, 
I)e«  31, 
Dec.  31, 
Dw.  31, 
Dec.  31, 
Dec.  31, 
Doc.  31, 
Dec.  31, 
Dec.  31, 
Dec.  31, 
Dec.  31, 
Dec.  31, 


1907. 

1908. 

1909. 

1910. 

1911. 

1912. 

1913. 

1914.. 

1915-. 

1916-. 

1916.. 

1917. 

1918  - 

1919.. 

1920. 

1921  . 

1922.. 

1923- 

1924.. 

1925- . 

1926 -. 

1927.. 

1928.. 

1929- . 

1930 -. 

1931. 


Operating 
revenue 


$83,  497.  61 
154, 706.  61 
16S  114.37 
238, 562  32 
206,  137.  65 
270,  478.  84 
278,  3M.  45 
273,  879.  80 
273,  214.  83 
429,  396.  85 
227,658  98 
311,151.88 
221, 817.  59 
339.014.32 
518,608.89 
838. 355.  82 
6H2.  797.  65 
689,  136.  69 
662,  069.  63 
1,409,492  13 
851.  3.30.  10 
56:i.714.82 
362, 903.  96 
519,901.10 
446,  014.  72 
222,705.50 


Operating 
e.xi^enses 


Net  railway 

operating 

income 


$9. 983.  09 

126,  850.  40 
117,962.80 
131,044.57 

127,  185.  86 
134. 997.  91 
14,3.  S92.  11 
1.56,  57.5.  16 
210,  818.  48 
192,  476.  89 
112,112.62 
175,007.20 
159, 887.  57 
214,491.72 
2^9,  537.  04 
407,231.18 
471,512.55 
479, 134.  99 
438,717.76 
826,  O."*.  82 
444.  189.  13 
.390,  .542.  23 
334,  345.  87 
307. 732.  50 
329,  405.  39  i 
244,  181.  63  I 


$73, 514.  .52 
27, 8,56.  21 
50,151.57 

107, 517.  75 
78, 951. 79 

135,  480  93 
134,  462.  34 
117,304.64 
11-2,  .396.  35 
2:^6, 919.  96 
11.5,546.36 

136,  144.  68 
61,930  02 

124,  .522.  60 

229.081.85 

231,124.64 

211,285.10 

210,001.70 

223, 351.  87 

468,  365.  00 

289,  310.  42 

76,  735.  22 

SO,  195.  iO 

171.  238.  56 

80, 6a5.  00 

75, 948.  19 


Interest  on 
first  and 
seoond  mort- 
gage bonds 
and  short- 
term  notes 


89 
70 
52 


$119,375.00 
213,91.5.00 
217.431.88 
21J»,  932, 
223.  8;w, 
231.076 
210,  0.W  66 
218,  579.  M) 
1.50. 000  00 
150. 000  00 
200.000  00 
2.50.  000  00 
2.50.  000  00 
250,000  00 
250.000  00 
250,000.00 
2,'«,000  00 
2.50.000  00 
250.000  00 
2.^0, 000  00 
220.  750  00 
218,  300  00 
21.5. 900.  00 
215, 900.  00 
21.5, 900  00 
215, 900. 00 


Deficit 


^5,8m.^8 

166,056.79 

167,t80.Sl 

Ill,it6.ti 

m,87S.91 

96,596.59 

105,571.  tti 

10 1. 275. 16 

S7,60S.65 

86.919.96 

84,468.64 

118,866.  St 

188,069.98 

lis,  477.  40 

to.  918.  IS 

18. 875.  S6 

S8, 714.  SO 

89,998.90 

96,648.18 

218, 36.5. 06 

68. 560.  42 

141,564.78 

i46, 095.  40 

44,981.44 
1S5,  t95. 00 
t9 1,848. 19 


Mr.  Jones.  Mr.  Neville,  Meridian,  Miss. 

STATEMENT  OF  S.  A.  NEVILLE,  MEKIDIAN,  MISS. 

Mr.  Neville.  My  name  is  S.  A.  Neville,  former  president  and 
owner  of  the  Jackson  &  Eastern  Railway  Co. 

With  your  |)ermission,  Mr.  Chairman,  I  would  like  to  file  a  state- 
ment, and  just  make  these  additional  statements. 

In  1906,  I  was  president  of  the  Meridian  Chamber  of  Com- 
merce. Meridian  was  the  largest  town  in  Mississippi.  We  were 
only  served  by  one  carrier.  We  saw  the  necessity  of  making 
connections  with  two  trunk  lines  penetrating  our  territory.  We 
were  unable  to  get  those  carriers  to  give  that  transportation  con- 
nection. We  undertook,  as  citizens  of  that  community,  to  perform 
that  service  ourselves.  This  necessitated  the  construction  of  three 
r*jiilroads  which  we  undertook  to  do.  This  covers  a  period  of  20 
years.  Within  tliat  time,  within  the  period  of  that  operation,  of 
§0  years,  one  of  those  lines  that  is  being  served  with  a  notice  of 
lecapture  of  earnings  for  only  4  years  of  that  period,  of  $164/)00. 
The  loss  on  the  other  two  carriers  exceeded  that  amount  of  recap- 
turable  earnings.  The  effect  of  the  law  is  that  the  Government 
Kays  to  us,  "  We  will  take  your  profits  and  give  you  your  deficits," 
which  I  think  is  manifestly  unfair  to  citizens  who  have  undertaken 
to  perform  a  service  as  we  have  done  in  this  case. 

I  was  compelled  to  sell  the  profitable  road  six  years  ago.  I  have 
been  unable  to  collect  the  amount  due  me,  because  of  the  uncer- 
tainty of  the  Government's  demand  on  the  road. 
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I  am  suffering  great  loss  on  my  last  effort,  and  I  can  not  collect 
from  the  road  on  account  of  being  tied  up  with  the  recapture  law. 

I  have  appealed  to  the  commission  to  loan  me  money  out  of  the 
funds.     They  tell  me  they  can  not  do  it. 

Now,  I  am  just  having  to  suffer  all  of  the  burdens  of  a  loss  in 
operation.  I  can  get  no  benefit.  I  can  not  even  collect  the  profits 
I  made  on  the  profitable  operation. 

I  say  to  you,  gentlemen,  that  it  is  manifestly  unfair  to  people 
that  are  trying  to  perform  service  to  their  territory  and  if  this 
law  is  not  repealed,  and  repealed  retroactively,  it  will  mean  the 
bankruptcy  of  my  projects  and  loss  of  effort  of  a  lifetime  to  per- 
form a  service  for  my  country. 

The  Chairman.  Thank  you  very  much,  Mr.  Neville. 

Mr.  Jones.  You  desire  that  statement  to  go  into  the  record? 

Mr.  Neville.  Yes ;  I  would  like  to  file  this. 

The  Chairman.  It  will  go  in  the  record. 

(The  statement  is  as  follows:) 

As  president  of  the  Chamber  of  Commerce  of  Meridian,  Miss.,  I  led  a 
movement  to  provide  additional  railroad  facilities  which  were  badly  needed  to 
open  up  the  territory  tributary  to  Meridian,  and  after  trying  unsuccessfully  to 
get  existing  railroads  to  extend  their  lines  to  Meridian  through  that  territory, 
because  they  had  an  understanding  among  themselves  not  to  invade  each  other's 
territory,  I  got  my  back  up  and  undertook  to  build  those  railroads  myself, 
with  the  help  of  the  iieople  of  Meridian  and  of  that  region  who  had  confidence 
in  me.  To  make  a  long  story  brief,  I  have  had  a  long  uphill  fight  and  have 
run  into  more  obstacles  than  anybody  would  dream  could  have  hapi^ne<l. 

So  you  can  understand  the  situation  clearly,  however,  I  should  explain  that 
Meridian  needed  an  extension  to  the  east  and  also  one  to  the  west.  I  started 
on  a  western  segment  first  and  built  the  Meridian  &  Memphis  Railroad,  of  33 
miles,  to  Union  but  the  old  roads  at  Meridian  held  me  up  and  I  had  to  incur 
an  unexpected  extra  cost  of  over  $100,000  to  build  overhead  over  their  tracks 
into  Meridian.  When  I  got  that  far  the  Gulf,  Mobile  &  Northern  agreed  to 
take  that  road  over,  but  I  wasn't  in  position  to  hold  out  for  any  better  deal, 
so  they  got  it  at  cost  and  all  my  profit  was  in  the  satisfaction  of  having  suc- 
ceeded that  far. 

Then  I  went  to  work  to  build  the  next  segment  as  the  Jackson  &  Eastern 
and  got  it  built  by  all  sorts  of  ingenuity  as  far  as  Sebastapool,  13  miles.  By 
that  time  the  war  came  on  and  I  couldn't  do  anything  more  then. 

As  soon  as  possible  after  the  war,  I  started  again  and  planned  an  extension 
of  the  Jackson  &  Eastern  from  Sebastapool  to  Jackson,  61  miles,  to  give 
Meridian  a  through  connection  with  the  lines  there.  Congress  had  passed  the 
transportation  act  in  the  meantime,  however,  which  made  it  necessary  to  get 
a  ceriiflcate  of  public  convenience  and  necessity.  I  think  mine  was  the  first 
application  to  the  commission  under  the  new  law,  so  I  was  the  dog  they  vivi- 
sected in  getting  experience  and  they  went  mighty  slow  because  it  was  new 
work  and  they  "  passed  the  buck  "  all  around  the  commission  to  get  everybody's 
Ideas  before  they  established  any  preceilent.  They  kept  requiring  us  to  do 
additional  things,  and  I  had  to  spend  over  $10,000  to  furnish  them  with  advance 
plans  and  specifications  by  an  engineer.  That  in  itself  is  a  very  long  story 
and  it  took  me  over  four  years  to  finally  get  my  certificate  through  with  the 
strings  taken  off  it. 

They  first  gave  me  a  certificate  saying  the  road  was  a  public  convenience 
and  necessity,  but  that  I  couldn't  issue  any  bonds  or  notes  for  the  money  It 
would  cost  for  five  years.  I  took  the  remainder  of  the  money  I  had  got  back 
when  I  sold  the  Meridian  &  Memphis  to  the  Gulf,  Mobile  &  Northern,  with  all 
the  other  money  I  could  get  together  myself  and  what  the  people  would  lend 
me,  and  did  build  a  good  deal  of  the  line  toward  Jackson,  and  at  lea.st  completely 
satisfied  the  commission  that  the  road  was  needed,  got  the  restriction  removed 
and  obtained  authority  to  properly  finance  the  road.  , 

All  this  stretched  me  out  pretty  thin,  and  when  they  saw  I  had  the  way  all 
clear,  the  Gulf,  Mobile  &  Northern  reached  out  again  and  took  it  off  my  hands 
at  just  about  cost,  like  they  did  the  Meridian  &  Memphis,  and  they  have  since 
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completed  the  line,  hooked  it  up  with  the  New  Orleans  Great  Northern  at 
Jackson,  and  have  a  good  new  through  route  between  the  Lakes  and  the  Gulf. 
I  am  out  of  that  picture,  but  at  least  I  felt  vindicated. 

Now  here  is  where  the  shoe  pinches  me  so  hard.  In  taking  over  the  Jackson 
&  Eastern,  the  Gulf,  Mobile  &  Northern  imposed  the  condition  that  I  should 
assume  any  outstanding  liabilities,  and  before  we  had  a  flnal  settlement,  the 
commission's  examiners  came  along  and  spent  months  analyzing  our  books, 
and  when  they  got  through,  the  Gulf,  Mobile  &  Northern  said  it  looked  like  I 
owed  over  $100,000  for  recapture  and  they  are  holding  back  from  me  that  much 
money.  Just  the  other  day,  however,  the  commission  notitied  they  would  claim 
$82,254.17. 

There  is  quite  a  peculiarity  in  this  situation  which  I  think  you  ought  to  also 
understand.  The  act  gives  discretion  to  the  Interstate  Commerce  Commission 
when  giving  a  certificate  to  build,  to  permit  the  new  line  to  keep  all  the  excess 
earnings  it  could  make  for  10  years.  They  gave  me  that  privilege  for  the  new 
part  of  the  line  from  Sebastapool  to  Jackson,  61  miles,  but  for  that  part  which 
was  built  before  the  war  from  Union  to  Sebastapool,  13  miles,  they  couldn't 
do  so.  What  happened  is  that  the  traffic  off  the  new  part  of  the  line  all  moved 
over  the  old  part  of  the  line,  and  according  to  the  way  the  commission's  exam- 
iners prorated  the  earnings  and  expenses,  it  made  the  old  part  of  the  line  earn 
all  that  $82,254.17  excess. 

I  am  not  telling  you  this  to  criticize  the  commission.  They  may  be  right, 
though  I  hope  not.  My  purpose  is  to  show  you  what  a  tough  break  I  have 
gotten  under  this  recapture  clause,  and  I  hope  you  can  excuse  the  Jackson  & 
Eastern  from  that  liability  so  I  can  get  my  money. 

I  guess  I  ought  to  tell  you  also,  to  make  the  picture  complete,  that  I  am 
still  making  good  on  my  determination  to  give  Meridian  the  lines  she  needs, 
and  I  am  at  work  now  on  a  line  to  the  east  of  Meridian,  the  Meridian  &  Bigbee 
River  Railway.  I  convinced  the  Interstate  Commerce  Commission  that  this  line 
should  be  built,  and  largely  on  my  record  in  the  other  instances  they  have  given 
me  a  certificate  for  this  one.  I  have  it  built  now  30  miles  to  connect  with  the 
Alabama,  Tennessee  &  Northern  at  Cromwell,  Ala.,  and  am  going  ahead  witli 
the  rest  of  it  as  fast  as  I  can  raise  the  money.  I  took  the  locomotives  and 
rolling  stock  of  the  Jackson  &  Eastern  in  part  payment  for  that  line,  and  I 
have  made  a  deal  for  a  little  north  and  south  lumber  road  to  help  feed  the 
Meridian  &  Bigbee  River,  but  I  am  back  under  the  old  strain  of  financing  it, 
and  the  unexpected  holding  up  of  this  $100,000  for  recapture  liabilitv  of  the 
Jackson  &  Eastern  has  been  a  disastrous  thing  for  me,  and  I  hope  you  will 
relieve  the  situation  by  passing  this  bill. 

The  Chairman.  If  you  gentlemen  desire  to  depart  from  your 
manuscripts,  and  make  statements,  you  may  do  that,  and  your  manu- 
scripts may  go  in  the  record  in  lieu  of  the  statements. 

Mr.  Jones.  Mr.  Chairman,  our  next  witness  is  Mr.  C.  Edward 
Wright. 

STATEMENT  OF  C.  EDWARD  WEIGHT,  GENERAL  MANAGER  OP 
THE  CHATTAHOOCHEE  VALLEY  RAILWAY  CO.,  WEST  POINT. 
GA. 

Mr.  Wright.  Mr.  Chairman,  my  name  is  C.  Edward  Wright,  West 
Point,  Ga.,  and  I  am  general  manager  of  the  Chattahoochee  Valley 
Railway  Co.,  a  short  line  with  about  45  miles  of  main  line,  operating 
from  Standing  Eock,  Ala.,  through  West  Point,  Ga.,  to  Bleecker, 
Ala.,  and  10  miles  running  from  West  Point  to  a  station  known  as 
Riverview.  The  other  mileage  is  simply  a  matter  of  connections 
with  the  Central  of  Georgia,  at  Bleecker,  Ala.,  with  the  A.  W.  &  C. 
north  of  Standing  Rock,  Ala. 

In  the  period,  10  months  of  1920  to  1925,  inclusive,  the  commis- 
sion called  on  the  Chattahoochee  Valley  Railway  Co.  for 
$24,013.17  excess  earnings.     According  to  their  own  valuation,  our 
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earnings  should  have  been  approximately  $250,000  for  that  period. 
We  fell  short  of  that  for  that  period  by  approximately  $70,000. 

The  cause  of  the  increase  or  excess  if  you  please,  was  brought  about 
in  1925  in  the  erection  of  a  large  dam  at  Bartlett's  Ferry,  Ala.,  for 
which  our  road  handled  all  of  the  material.  That  is  the  largest 
increase. 

During  that  period,  I  believe  that  the  record  will  show  we  had 
one  or  two  years  of  very  small  increases.  Two  years,  there  showed 
a  deficit.  So,  you  see,  in  the  aggregate,  of  the  10  months  of  1920, 
and  to  and  including  1925,  we  are  short,  just  as  I  said,  $70,000  on 
our  operations,  and  we  feel,  gentlemen,  that  the  15a  should  be  re- 
pealed from  the  date  that  it  was  enacted,  became  a  law,  and  that  this 
money  that  we  have  paid  in  to  the  Treasury  of  the  Government 
should  be  returned  to  our  little  road. 

The  Chairman.  How  much  have  you  paid  in  ? 

Mr.  Wright.  We  paid  in,  in  actual  money,  Mr.  Chairman,  the 
record  will  show,  approximately  $16,000,  as  the  Government's  pro 
rata  proportion.  We  have  been  called  on  since  for  an  additional 
amount  in  gross  about  $25,000,  since  1925. 

And  just  briefly  stated  that  is  the  fix  we  are  in. 

Now,  since  the  erection  of  the  dam,  it  created  power  and  we  have 
lost  about  one-third  of  our  handling  of  coal,  which  was  a  large  com- 
modity, and  during  1922  the  State  of  Alabama  built  hard-surfaced 
road  paralleling  our  line,  seven  and  a  half  miles,  and  since  then,  dur- 
ing that  year,  we  had  a  recapture,  and  since  then  we  have  lost  to 
the  trucks  all  of  our  less  than  car  load  lot  business,  and  about  75 
per  cent  of  our  cotton  business,  the  total  of  which  amounts  to,  annual 
transportation,  altogether,  amounting  to  about  112,000  bales  a  year 
for  the  cotton  mills  located  on  our  line,  so  you  see  what  we  are  up 
against  in  the  matter  of  this  recapture.  If  we  had  the  money  now 
we  could  put  in  some  improvements  that  are  sadly  needed. 

Our  little  road  has  no  ballast,  as  our  record  will  show,  and  we 
just  feel  like  if  we  had  this  about  $40,000  released  that  we  could 
use  it  as  the  management  feels  proper,  and  it  would  certainly  help 
us  out  considerably. 

We  see  no  chance  from  now  on  for  any  recapture. 

I  thank  you,  Mr.  Chairman. 

Mr.  BuRTNESs.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Mr.  Burtness. 

Mr.  Burtness.  Of  course,  if  the  test  period  were  increased  so  as 
to  cover  the  entire  period,  you  would  receive  the  same  relief  as  that 
which  you  would  from  an  absolute  retroactive  repeal  ? 

Mr.  Wright.  If  you  pool  the  earnings  during  the  years,  so  that 
the  question  was  left  to  simply  determine  whether  there  had  been  any 
excess  earnings,  so-called,  for  the  entire  period,  of  course,  you  would 
not  have  any,  and  that  would  give  you  the  same  relief  as  an  abso- 
lute retroactive  repeal? 

Mr.  Wright.  I  think  that  is  true,  sir.  Since  the  enactment  of  the 
1920  act,  taken  as  a  whole,  up  to  and  including  December  31,  1931, 
we  show  a  deficit  for  the  entire  period. 

Mr.  Burtness.  And,  if  there  is  no  objection,  I  wish  the  last  wit- 
ness would  answer  that  question  with  reference  to  his  case. 
99150—32 20 
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Mr.  Nevili.e.  That  would  be  true,  but  we  strongly  ask  for  the 
repeal  of  the  law,  and  not  the  pooling  of  the  years. 

Mr.  BuRTXESs.  But,  so  far  as  your  case  is  concerned,  if  it  were 
repealed  for  the  future,  and  we  then  provided  that  up  to  this  time 
the  test  period  should  be  the  entire  period  since  adoption  so  the  re- 
capture provision  should  be  based  on  the  earnings  that  you  had  made 
during  the  entire  period,  it  would  give  the  same  relief? 

Mr.  Neville.  Ao;  in  my  case,  it  would  not,  for  the  reason  that 
there  are  three  different  corporations,  and  only  one  of  those  railroads 
were  profitable,  and  the  losses  of  the  other  two  could  not  be  allocated 
to  the  profitable  one  carrier. 

Mr.  Burtness.  You  mean  that  you  did  have  one  profitable  prop- 
erty that  through  that  entire  period  would  earn  enough  to  be  subject 
to  the  recapture  provisions? 

Mr.  Neville.  Yes,  sir. 

Mr.  Wright.  Thank  you. 

Mr.  Jones.  You  want  to  leave  that  statement  ? 

Mr.  Wright.  Yes,  sir. 

(The  statement  above  referred  to  is  as  follows:) 

Mr.  Jones.  Mr.  Beman. 

STATEMENT    OF    C.    E.    BEMAN,    SECKETAEY,    LAUKINBTrKG    & 

SOUTHERN  RAILKOAD  CO. 

Mr.  Beman.  Mr.  Chairman,  my  name  is  C.  E.  Beman.  I  am  sec- 
retary of  the  Laurinburg  &  Southern  Railroad  Co. 

The  Laurinburg  &  Southern  Railroad  is  a  short-line  railroad  30 
niiles  in  length,  extending  from  Johns,  N.  C,  to  Raeford,  N.  C,  and 
is  owned  entirely  by  local  people. 

Representatives  of  the  commission  began  checking  our  records  in 
1924  for  alleged  recapturable  income  under  the  recapture  clause  of 
section  15a  of  the  transportation  act  of  1920,  and  have  been  checking 
our  records  periodically  ever  since,  until  1930,  when  we  were  served 
with  notice  during  August,  1930,  alleging  that  we  had  tentative  excess 
earnings  of  $48,193.39  for  the  following  years:  1920,  $684.81;  1921, 
$23,522.61 ;  1922,  $13,367.69 ;  1923,  $9,625.23 ;  and  1926,  $993.05 ;  and 
requested  us  to  remit  to  them  for  one-half  of  this  amount,  or  $24,- 
096.69,  and  set  up  the  remaining  one-half  in  a  reserve  account,  as 
required  by  the  transportation  act. 

We  have  contended  all  along  that  we  have  had  no  excess  earnings, 
and  to  defend  our  rights  it  has  been  necessary  to  employ  highly 
specialized  lawyei-s,  engineers,  and  accountants  to  prepare  data  and 
represent  us  in  the  hearings  before,  and  conferences  with,  the  repre- 
sentatives of  the  commission,  which  has  been  exceedingly  expensive. 
All  this,  in  addition  to  the  great  amount  of  extra  work  that  has  been 
required  of  our  small  staff.  We  have  no  engineering  and  legal 
departments,  and  our  accounting  department  consists  of  simply  one 
auditor. 

It  has  already  cost  us  not  less  than  $10,000,  and  we  would  very 
conservatively  estimate  it  has  cost  the  Government  twice  that 
amount,  making  a  total  up  to  this  time  more  than  the  amount 
involved,  and  the  end  of  the  proceedings  are  nowhere  in  sight.  The 
commission  still  has  our  case  under  consideration  and  the  courts  have 
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passed  upon  practically  none  of  the  exceedingly  controversial  prin- 
'['iples  involved  in  these  recapture  cases. 

Tliere  is  not  one  single  case  on  record  where  a  single  railroad  has 
derived  any  benefit  whatsoever  from  the  rate-making  provisions  of 
the  transportation  act  of  1920,  as  it  is  a  well-known  fact  that  rates 
must  be  based  on  what  the  traffic  will  stand  and  not  on  the  valuation 
of  the  railroads.  I  can  also  conscientiously  state  most  emphatically 
that  the  recapture  provisions  of  section  15a  have  not  benefited  the 
public  one  single  bit,  but  it  has  affected  them  adversely  and  will  con- 
tinue more  so,  unless  the  recapture  provisions  are  repealed  retro- 
actively as  has  been  recommended  unanimously  by  the  Interstate 
Commerce  Commission. 

Should  the  Government  recapture  one-half  of  excess  earnings  they 
alleged  in  our  case,  during  the  existing  business  depression  it  would 
take  at  least  our  net  income  for  a  period  of  nearly  two  years  and  very 
seriously  affect  our  financial  position.  Furthermore,  we  simply  can 
not  stand  the  continuous  expense  and  strain  of  preparing  data  and 
being  represented  and  attending  hearings  year  after  year.  Hard- 
surface  roads  parallel  our  line  from  one  end  to  the  other,  and  with 
the  severe  competition  we  are  having,  with  the  trucks  on  the  one 
hand  and  the  Government  attempting  to  recapture  our  earnings  for 
years  in  the  past  on  the  other,  we  are  simply  faced  with  ruin  unless 
we  aie  granted  some  relief  quickly. 

Not  only  this,  but  to  make  the  repeal  retroactive  would  save  the 
Government  a  tremendous  amount  of  money  that  would  be  required 
to  check  over  every  railroad  in  the  country  to  ascertain  if  each  had 
any  recapturable  income  and  prepare  data  and  start  proceedings  to 
collect  the  comparatively  small  amount  involved.  In  many  cases  it 
would  be  impossible  to  collect  on  account  of  the  railroad  in  question 
being  in  bankruptcy.  The  state  of  affairs  of  the  Government  spend- 
ing millions  of  dollars  only  resulting  in  ruining  the  railroads  and 
the  public  suffering  thereby  simply  can  not  continue. 

I  respectfully  a3i  that  the  recapture  provisions  be  made  retroac- 
tive to  February  28,  1920. 

I  thank  you,  Mr.  Chairman. 

Mr.  HocH.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoch. 

Mr.  HocH.  What  valuation  did  the  commission  place  upon  your 
road? 

Mr.  Beman.  They  have  not  finished. 

Mr.  HocH.  They  had  a  tentative  valuation. 

Mr.  Beman.  Yes;  they  have  it  still  under  consideration. 

Mr.  HocH.  Well,  they  fixed  some  tentative  valuation,  else  you 
would  not  have  had  a  claim  made  upon  you. 

Mr.  Beman.  That  is  true.  Let  me  ask  our  auditor.  You  see,  they 
put  a  separate  valuation  on  for  each  year. 

Mr.  HocH.  I  am  just  trying  to  get  at  it.  Was  there  a  very  sub- 
stantial difference  between  you  and  the  commission  as  to  valuation? 
You  say  you  were  contesting  it  all  of  the  time.  I  suppose  that  was 
on  the  matter  of  valuation.  What  valuation  did  you  claim  for  your 
road? 

Mr.  Beman.  Well,  I  do  not  recall.  You  see,  they  have  each  year 
made  a  different  valuation. 
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Mr.  HocH.  I  know,  but  give  us  the  average  or  give  me  any  one- 
year. 

Mr.  Beman.  Well,  I  do  not  have  the  record  here.  It  runs  some- 
thing like  $200,000  or  $300,000. 

Mr.  HocH.  Something  like  two  or  three  hundred  thousand  dollars  ? 

Mr.  Beman.  Yes,  sir;  I  do  not  recall  the  figures  right  before  me^ 

The  Chairman.  What  is  your  mileage? 

Mr.  Beman.  Mileage? 

The  Chairman.  Yes. 

^Tr.  Beman.  Thirty  miles. 

The  Chairan.  And  two  or  three  hundred  thousand  dollars? 

Mr.  Beman.  Yes,  sir. 

Mr.  HocH.  You  say  that  is  what  the  commission  claimed,  two  or 
three  hundred  thousand  dollars,  or  what  you  claimed  ? 

Mr.  Beman.  We  claimed  more  than  that.  I  do  not  have  the  fig- 
tures  right  before  me.  I  can  not  give  you  an  answer.  I  do  not  be- 
lieve that  I  can  give  you  that  information.  But,  our  valuation,  I 
might  say  in  connection  with  this,  that  the  commission  allowed  us  a 
working  capital  of  a  thousand  dollars.  That  is  one  of  the  figures 
we  contested. 

Mr.  HocH.  What  is  your  capitalization? 

Mr.  Beman.  The  capital  stock  is  $225,000.  We  have  bonds  out- 
standing at  $75,000. 

Mr.  BuRTNESS.  Just  one  question.  Your  case  would,  of  course, 
be  taken  care  of  and  you  would  get  the  same  relief  without  retro- 
active repeal  if  the  recapture  provision  as  to  the  test  period  were 
increased  to  the  entire  11-year  period? 

Mr.  Beman.  Well,  we  think  so,  but  the  expenses  have  been  tre- 
mendous, and  we  have  just  had  to  keep  on  to  establish  the  facts.  I 
do  not  know. 

Mr.  BuRTNESs.  In  view  of  what  you  have  said  with  reference  to 
new  competition  and  reduction  of  earnings  and  so  on,  you  do  not 
claim  that  anyone  could  assert  that  you  have  earned  more  than  6  per 
cent  over  the  entire  period  on  the  tentative  valuation? 

Mr.  Beman.  No,  sir;  I  would  not  think  so;  but  if  it  is  not  re- 
pealed, the  question  would  have  to  be  constantly  gone  into;  it  would 
be  unsettled,  in  other  words. 

Mr.  BuRTNESs.  I  mean,  accompanied  by  repeal  for  the  future. 

Mr.  Beman.  Yes,  sir. 

The  Chairman.  We  are  much  obliged  to  you,  Mr.  Beman. 

Mr.  Jones.  Mr.  Bunney. 

The  Chairman.  Mr.  Jones,  how  many  more  witnesses  have  you? 

Mr.  Jones.  I  think  just  about  three,  Mr.  Chairman. 

The  Chairman.  All  right. 

STATEMENT  OF  W.  H.  BXTNNEY,  VICE  PRESIDENT  AND  GENERAL 
MANAGER  MONTANA,  WYOMING  &  SOUTHERN  RAILROAD  CO.. 
BELFRY,  MONT. 

Mr.  Bunney.  My  name  is  W.  H.  Bunney.  I  reside  at  Belfry, 
Mont.  I  am  vice  president  and  general  manager  of  the  Montana, 
Wyoming  &  Southern  Kailroad  Co. 

Mr.  Chairman  and  members  of  the  Interstate  Commerce  Committee 
the  Montana,  Wyoming  &  Southern  Railroad  Co.  is  a  railroad  with 
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^3  miles  of  track  and  is  located  entirely  within  the  State  of  Montana. 

This  railroad  is  vitally  interested  in  the  repeal  of  the  recapture 
-clause  of  section  15a,  and  every  resident  of  the  territory  which  it 
serves  and  through  which  it  runs  is  also  interested. 

The  carrier  which  I  represent,  the  Montana,  Wyoming  &  Southern 
Railroad  Co.,  is  an  independent  carrier.  No  trunk  line  is  in  any 
way  interested  in  this  property,  and  this  property  has  no  financial 
interest  whatever  in  any  of  the  industries  that  it  serves. 

This  railroad  was  constructed  among  the  foothills  of  the  Rocky 
Mountains  in  1905  and  1906  to  serve  a  number  of  mines  in  the  Bear 
•Creek  coal  field,  I  would  say,  the  principal  coal  field  in  Montana, 
and  producing  a  product  that  is  equal  to  any  coal  in  that  entire 
territory. 

Since  the  construction  of  the  road  the  valley  has  become  settled, 
and  we  are  now  a  prosperous  community,  with  irrigated  farms  along 
its  line. 

Since  the  date  of  construction  we  have  ploughed  back  into  the 
property  nearly  four  hundred  thousand  dollars  in  order  to  make 
it  better  and  more  efficiently  serve  the  public. 

During  this  period  there  have  been  times  when  we  have  had  some 
net  earnings,  but  practically  all  of  that  has  been  spent  in  improv- 
ing the  property.  There  is  a  small  amount  of  money  that  has 
been  saved  since  the  date  of  construction  and  that  money  has  been 
put  aside  and  intended  as  a  sinking  fund  toward  the  retirement 
of  some  of  its  bonds. 

The  carrier  went  through  some  hard  times,  as  I  stated,  and  was 
constructed  in  1905  and  1906.  In  1909  we  went  through  a  receiver- 
ship. From  the  date  of  its  construction  to  the  present  time  we  have 
never  paid  a  single  cent  of  dividends. 

This  railroad  is  primarily  and  almost  entirely  a  coal  carrier.  95 
per  cent  of  its  business  being  coal. 

During  the  past  few  years,  and  particularly  during  the  last 
year,  natural  gas  has  become  a  very  strong  element  in  the  way  of 
competing  with  our  line.  In  September  there  were  completed  in 
the  State  of  Montana,  two  large  gas  lines,  one  of  them  from  the 
cut-back  field  in  northern  Montana,  a  distance  of  250  miles,  which 
serves  the  largest  industrial  centers  of  the  State,  Butte,  the  largest 
city;  Anaconda,  where  is  located  the  smeltei*s  of  the  Anaconda  Min- 
ing Co.;  Helena,  the  capital  city  of  Montana;  East  Helena,  where 
is  located  the  American  Smelting  &  Refining  Co. ;  and  other  towns 
in  between. 

In  the  same  month  there  was  completed  a  line  approximately  150 
miles  long  from  the  Dry  Creek  oil  field  going  westward  through 
Columbus,  Livingston,  Bozeman,  and  other  towns.  These  two  gas 
lines  alone  reach  the  territory  to  which  the  greatest  percentage  of 
our  coal  was  carried.  Just  what  would  happen  from  these  two  lines 
has  been  indicated  by  lines  that  were  built  during  previous  years, 
one  into  Miles  City,  and  the  reduction  in  the  amount  of  coal  there 
was  almost  100  per  cent.  A  gas  line  was  constructed  into  Billings, 
Mont.,  which  is  only  60  miles  from  our  coal  field,  and  the  reduc- 
tion in  our  tonnage  to  that  point  was  85  per  cent.  I  said  that  the 
completion  of  the  gas  lines  had  an  important  effect  on  us.  This  is 
indicated  by  the  fact  that  our  net  corporation  income,  which  in 
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1930  was  $64,000,  has  been  reduced  to  less  than  nothing  in  1931, 
the  actual  figures  being  in  the  red  $85.64. 

We  have  saved  a  small  amount  of  money  in  the  past.  I  do  not 
see  any  encouragement  whatever  for  the  future,  and  if  the  money 
which  the  Government  will  probably  demand  from  us  as  a  result 
and  when  the  investigation  is  completed  of  our  valuation  would 
equal  these  savings  and  there  is  no  chance  to  replace  those  savings 
with  any  future  business  that  we  can  see  now. 

The  Montana,  Wyoming  &  Southern  Railroad  Co.  has  satisfac- 
torily served  the  community  through  which  it  runs  for  a  number 
of  years,  and  we  hope  to  continue  to  do  so,  but  if  the  recapture  act 
is  not  repealed,  it  will  be  left  in  a  very  bad,  crippled  condition,  and 
will  be  unable  to  continue  to  operate. 

I  believe  that,  briefly,  tells  our  story. 

The  Chairman.  We  are  much  obliged  to  you,  sir. 

Mr.  Jones.  Mr.  Wilson. 

STATEMENT  OF  R.  E.  LEE  WILSON,  PRESIDENT  OF  THE  JONES- 
BORO,  LAKE  CITY  &  EASTERN  RAILROAD  CO. 

Mr.  Wilson.  I  am  R.  E.  Lee  Wilson,  president  of  the  Jonesboro, 
Lake  City  &  Eastern  Railroad  Co.  This  is  a  line  from  Jonesboro  to 
Barfield. 

The  Chairman.  Where  is  your  line  located,  Mr.  Wilson? 

Mr.  Wilson.  Mississippi  County,  Ark. 

The  Chairman.  Jonesboro? 

Mr.  Wilson.  It  runs  from  Jonesboro  to  Barfield;  Barfield  is  on 
the  Mississippi  River. 

It  was  96  miles  long.     In  1925  it  was  reduced  to  88  miles. 

This  railroad  went  through  a  stretch  of  country,  undeveloped, 
principally  through  inundated  swamps,  no  ballast,  and  no  drainage. 

To  keep  the  road  going  I  had  to  contribute  to  the  road  $20(),(X)0 
and  I  was  under  the  recapture  clause  on  two  years,  1922  and  1923. 

They  built  a  hard-surfaced  road  paralleling  our  road,  and  for  a 
distance  of  30  miles,  and  hauling  this  traffic  put  us  in  the  recapture, 
and  the  Government,  for  those  two  years,  for  1922  and  1923,  and 
the  Government  put  a  valuation  on  oiir  property  of  $1,518,000.  We 
value  our  property  at  $2,000,000.  In  1924  I  sold  the  property  to 
the  Frisco  Railroad  for  $1,750,000.  Now,  do  you  not  think  it  is 
unfair  and  unjust  that  the  Government  would  come  in  and  appraise 
the  road  for  $222,000  less  than  1  sold  it  foi-  two  years  before?  They 
appraised  it  two  years  after  at  that  much  less,  as  they  claim. 

The  Chairman.  Would  that  take  you  out  of  the  recapture,  Mr. 
Wilson? 

Mr.  Wilson.  Yes,  sir;  that  would  take  us  out  of  recapture. 

They  claim  for  us,  the  Government  has  now,  in  their  hands  and 
in  escrow,  in  the  Mercantile  &  Commerce  Trust  Co.  in  St.  Louis, 
$57,000. 

The  Chairman.  They  are  holding  that  out  of  the  money  that  tlie 
Frisco  is  supposed  to  pay  to  your  railroad  ? 

Mr.  Wilson.  The  Government  has  got  $29,000  in  escrow,  in  the 
Mercantile  &  Commerce  Trust  Co.  of  St.  Louis,  under  the  Govern- 
ment, has  the  rest.     It  had  to  pay  this  in  in  order  to  settle,  put  it 
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in  escrow,  and  pay  it  to  the  Government,  together,  in  order  to  get 
a  settlement  from  the  Frisco  Railroad. 

And,  remember  that  we  never  paid  a  dollar  to  the  stockholders 
for  a  dividend ;  we  never  made  anything  except  for  those  two  years. 

And,  we  think  it  is  unfair  and  unjust  that  they  would  come  in 
and  claim  this  excess  profit  for  those  two  years,  and  we  are  appeal- 
ing to  you,  gentlemen,  to  repeal  section  15a  of  the  recapture  clause 
in  full,  retroactively. 

The  Chairman.  You  wei-e  here  about  two  years  ago,  w^ere  you 
not,  Mr.  Wilson  ? 

Mr.  Wilson.  Yes,  sir. 

The  Chairman.  Thank  you,  very  much. 

Mr.  Jones.  Will  vou  leave  that  statement,  Mr.  Wilson? 

Mr.  Wilson.  Yes,  sir. 

(The  statement  referred  to  is  as  follows:) 

JONESBOBO.  I>^VKE  CITY  &  EASTERN  RAILROAD  CO. 

The  commissiou  claims  that  the  recapturable  excess  due  from  the  Jonesboro^ 
Lake  City  &  Eastern  is  $57,722.28,  which  claim,  however,  is  contested  by  the 
carrier  which  denies  that  anything  is  due. 

The  Jonesboro  was  a  we&k  short-line  railroad  which  was  96  miles  in  length  in 
1920,  but  had  been  reduc-etl  to  88  miles  in  length  in  1925.  It  was  locateti  wholly 
within  the  State  of  Arkansas  and  extended  from  Jonesboro  to  Barfield. 

This  railroad  i  nn  through  a  stretch  of  country  that  was  wholly  undeveloiied. 
principally  throu;xh  inundated  swamp  lands.  When  the  swamps  were  drained 
and  the  timber  cut  off  tlie  cultivation  of  cotton  came  in,  and  in  all  that  develop- 
ment work  Mr.  R.  E.  Lee  Wilson,  of  Wilson,  Ark.,  was  a  leader  in  the  drainage 
work,  in  the  cutting  off  of  the  timber,  and  in  developing  the  farm  lands. 

Mr.  Wilson  was  the  principal  owner  of  the  Jonesboro,  and  for  many  years 
the  road  was  operated  at  a  loss.  He  put  up  over  $200,000  of  his  own  money  to 
keep  this  road  running  until  1922  and  1923.  Stockholdei-s  were  never  paid  any 
dividends  excei)t  for  the  two  years  1922  and  1923,  and  we  do  not  think  it  is 
right  to  take  away  from  the  former  stockholders  of  this  road  about  $57.7(K> 
which  was  earned  l)ecause  of  the  building  of  a  highway  which  would  compete 
with  and  take  business  away  from  the  railroad  when  completed. 

In  the  years  1922  and  1923,  the  only  two  years  in  which  the  commission 
claims  that  the  Jonesboro  was  subject  to  recapture,  the  railroad  liauled  large 
quantities  of  material  to  build  a  concrete  highway  paralleling  the  Jonesboro, 
Lake  City  &  Eastern  Railroad  for  about  30  miles  and  to  build  another  highway 
for  a  distance  of  48  miles  through  the  county  along  the  Mississippi  River.  The 
revenues  from  this  road  material  put  this  carrier  in  the  recapture  class  for 
just  those  two  years. 

In  1925  the  road  was  sold  to  the  Frisco,  but  the  Frisco  has  no  interest  or 
liability  in  this  recapture  claim,  for  the  reason  that  when  the  road  w^as  bought 
from  the  former  stockholders  they  were  requiretl  to  assume  all  recapture  lia- 
bility. The  purchase  price  was  $1,750,000,  but  all  indebtedness  or  and  claims 
against  the  carrier  were  to  be  liquidated  out  of  the  purchase  money.  This  in- 
debtedness, except  for  claims  and  potential  claims  of  the  United  States  Gov- 
ernment, including  recapture,  totaled  approximately  $1,518,000.  Of  the  l>al- 
ance,  $42,450  was  paid  to  the  commission  and  $29,300  was  deposited  in  escrow 
to  cover  any  possible  additional  liability.  The  net  result  of  the  sale  was  the 
making  available  of  funds  with  which  to  discharge  the  carrier's  indebtedness, 
and  with  little  left  for  the  stockholders. 

In  passing  it  may  l)e  of  interest  to  know  that  one  of  the  i^eculiar  features  of 
this  claim  is  that  the  road  was  actually  sold  for  $1,750,000,  with  the  approval 
of  the  Interstate  Commerce  Commission  as  to  price  and  other  terms  and  condi- 
tions of  the  sale,  and  the  commission  also  authorized  the  Frisco  to  issue  bonds 
in  the  amount  of  $1,750,000  to  consummate  this  purchase.  Yet  the  commission, 
although  making  no  final  value  for  the  year  1925,  claims  that  the  road  was 
worth  but  $1,530,000  for  recapture  i)urposes  in  1924,  and  the  net  additions  to 
the  property  in  1925  were  but  $18,000. 

The  former  stockholders  feel  that  it  is  very  unfair  and  unjust  to  take  this 
money  away  from  them  and  they  feel  they  should  not  be  compelled  to  spend 
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considerable  money  and  lose  a  lot  of  time  litigating  oyer  the  several  legal  ques- 
tions that  are  involved  in  this  ease,  so  they  hope  that  their  difficulty  will  be 
solved  by  repeal  of  the  recapture  law  retroactively  from  the  beginning. 

Mr.  Jones.  Now,  Mr.  Chairman,  I  want  to  express  my  personal 
thanks,  and  the  thanks  of  the  representatives  of  the  short  lines,  to 
this  committee  for  extending  the  time  of  this  hearing. 

That  IS  all  of  the  witnesses  that  we  have,  and  may  I  now  ask 
the  privilege  of  introducing  a  resolution  from  the  board  of  directors 
S«   lo^Qo 9^^^^^^^  Lumber  Manufacturers  Association,  dated  January 

The  Chairman.  That  may  go  in  the  record. 
(The  resolution  is  as  follows :) 

JIESOLUTION  OP  THE  BOARD  OF  DIRECTORS  OF  THE  NATIONAL  LUMBER  MANUFACTURERS 

association 

January  25,  1932. 
The  National  Lumber  Manufacturers  Association,  representing  the  lumber 
industry  of  the  United  States  in  all  regions,  favors  the  repeal  of  the  so-cTlI^ 
recapture  clause  of  the  transportation  act  and  urges  that  Congress  promptly 
take  such  action,  the  same  to  be  retroactive  to  the  effective  date  of  the  trans- 
portation  act  i.*""o 

I  also  have  a  statement  here  of  Mr.  Theo.  L.  Wilson,  of  Clarion, 
Pa.  general  counsel  for  the  Lake  Erie,  Franklin  &  Clarion  Rail- 
road  Co.,  of  Franklin,  Pa. 

Statement  of  Theo.  L.  Wilson,  of  Clarion,  Pa.,  General  Counsel  fob  the 
L.AKE  I1.RIE,  Franklin  &  Cl^vrion  Railroad  Co.,  of  Franklin,  Pa. 

irr^«tH«^f  T!?^'^  ^""i  Gentlemen,   I  am  general  counsel   for  the  Lake  Erie, 

Jlpafoffice^^Fr^nk^^^^  '^"'  ^  Pennsylvania  corporation,  having  its  prinl 

I  will  giv-e  you  a  brief  history  and  statement  of  the  effect  of  the  recanture 

EHrFrJJn^^fn  k°  virion  R^aUrarCo"^'  °'  ^""^^^   '"   '«"'"°"   '"  *"«  ^''^ 
Clarion  is  the  county  seat  of  Clarion  County,  Pa.,   and  for  many  years 

7Jr^^-  i'hf  '??^  Tl  'r'"^  ^y  ''''  ^'^^'^^"^^-^^  *  Ohio  RanroT^Hh" 
year  189 <   the  railroad  bridge  across  the  Clarion  River  was  condemned  and 

'^r,SS!T'''^A^'''''^'ll'r''''  ^^-  ^^^^^  '^^  '^^"^  «^  Clarion  to  conldbute 
125,000  toward  the  rebuilding  of  the  bridge  and  said  if  this  was  not  done 

the  railroad  would  end  its  operations  on  the  west  side  of  the  Clarion  River 

and  leave  the  railroad  terminal  about  2%   miles  from   the  town  of  Clarion 

access  to  which  would  have  to  be  made  over  mountainous  unUvedroaSs' 

We  thought  they  were  bluffing,  but  they  were  not.    The  town  refused  to  ?aii 

the  money  and  the  railroad  service  into  Clarion  was  discontinued 

short  time  after  this  situation  arose  the  covered  timber  wagon  bridge 

-across  the  Clarion  River  was  destroyed  by  a  windstorm  and  everytldng  had 

to  cmss  the  Clarion.  River  by  a  small  ferryboat.    This  situation  existed  from 

the  latter  part  of  the  year  1897  until  the  year  1904  and  seriously  affS 

business  conditions  and  real  estate  values  in  Clarion.    This  situation  gradually 

became  so  bad  that  in  the  year  1904  the  residents  of  the  town  of  Clarion 

raised  a  bonus  fund  of  $50,000  cash  to  be  given  to  anyone  who  would  buim 

n?'^ifT''^^l  V'""'''?^'"*'^  ^^'^  ^*^^'"  ^^  ^^«''^^"-    The  Marvin  Rulofson  Co 
of  Millcreek,   Pa.,   which   was  without  railioad  facilities,   donated  $15  000  to 
this  fund  in  return  for  the  building  of  a  railroad  branch  from  Strattonville 
Pa    to  their  lumber  operation  at  Millcreek.  Pa.,  and  from  other  sources  approxi- 
T^^  ^J?f  ^T  ^f  ^^^'^  '^'^^  ^^^«^'  a»^  the  builders  of  a  short  line  railroad 
about  15%  miles  in  length,  from  Clarion.  Pa.,  to  Summerville,  Jefferson  County 

n/';hnnr«-"n^''l'"^  'TJ^^K^^^  Pennsylvania  Railroad,  received  the  said  bonus 
of  about  $< 5.000  toward  the  construction  of  the  road  and  this  road  was  com- 
pleted on  or  about  the  year  1904.  Latet  a  short  branch  railroad  was  con- 
«tructed  connecting  this  railroad  also  with  the  New  York  Central  Railroad 
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Co.'s  tracks,  and  was  the  beginning  of  the  present  short-line  railroad  known 
as  the  Lake  Erie,  Franklin  &  Clarion  Railroad  Co.,  which  now  operates  about 
25  miles  of  main  and  branch  lines  and  now  serves  numerous  soft  coal  mines 
and  other  valuable  industries,  and  in  that  connection  I  wish  to  say  that  at 
one  time  this  railroad  operated  passenger  service  over  about  60  miles  of  the 
New  York  Central  lines,  serving  a  large  community  which  was  without  railroad 
passenger  service  and  without  improved  roads,  but  at  a  later  date  the  estab- 
lishment of  competing  bus  lines  put  the  railroad  out  of  the  passenger  business 
on  that  branch. 

During  its  existence  and  previous  to  the  passage  of  the  transportation  act 
of  1920,  the  railroad  system,  known  as  the  Lake  Erie,  Franklin  &  Clarion 
Railroad  Co.,  legally  issued  $1,000,000  par  value  5  per  cent  bonds  and  $1,000,000 
of  common  stock.  '  These  bonds  of  the  railroad  company  lawfully,  and  for 
valuable  consideration,  passed  practically  all  into  the  hands  of  banks,  insur- 
ance companies,  and  trust  estates,  and  the  full  issue  remains  unpaid  and  are 
outstanding,  except  $50,000  retired  by  the  sale  of  equipment  not  needed.  In 
addition  to  the  said  bond  issue  remaining  unpaid  of  $050,000,  by  reason  of 
fluctuation  in  the  volume  of  business  of  the  said  railroad  company  and  for 
the  purposes  of  paying  unearned  bond  interest  and  making  necessary  improve- 
ments, an  additional  indebtedness  exists  at  this  time  amounting  to  $94,000. 

For  the  pui-pose  of  showing  the  evil  effect  of  the  recapture  clause  (section 
15a  in  the  interstate  commerce  act)  upon  the  Lake  Erie,  Franklin  &  Clarion 
Railroad  Co.,  I  respectfully  submit  the  following  statement: 

From  the  year  1920  to  the  year  1926,  inclusive,  the  net  railway  operating 
income  was  $524,641  and  under  the  conditions  existing  during  that  period  the 
so-called  6  per  cent  return  would  be  only  $409,666,  leaving  $114,975,  50  per  cent 
of  which  would  be  recoverable  by  the  Interstate  Commerce  Commission  and  the 
other  50  per  cent  thereof  must  be  held  in  trust  to  be  expended  as  authorized 
by  the  Interstate  Commerce  Commission,  and  after  the  payment  of  interest  on 
our  legal  indebtedness  over  said  period  of  years,  we  do  not  have  one  cent  of 
that  amount  to  be  paid  to  the  Interstate  Commerce  Commission  or  to  put  in  said 
trust  fund.  In  the  said  period  from  1920  to  1926  our  legal  interest  charges 
were  $431,649,  or  $26,983  more  than  we  would  be  allowed  to  retain  under  the 
present  so-called  6  per  cent  return,  and  this  interest  was  due  and  payable  on 
bona  fide  securities  outstanding  for  proper  value  before  the  passage  of  the 
transportation  act. 

The  Government  gave  our  railroad,  as  of  the  year  1917,  a  valuation  of  $682,- 
564,  which  valuation  was  protested  and  the  Government's  second  valuation 
gave  us  an  average  value  during  tlie  recapture  years  of  about  $900,000,  while 
a  competent  engineer  employed  by  the  railroad  company  gave  the  railroad  a 
physical  valuation  as  a  going  concern  of  $1,600,000,  and  the  manner  in  which 
he  arrived  at  this  valuation  is  fully  set  forth  in  a  hearing  held  before  the 
Interstate  Commerce  Commission  at  Washington,  D.  C,  on  July  6,  1931,  which 
valuation  given  by  him  was  the  average  valuation  during  the  recapture  years. 

Under  the  recapture  clause  the  Government  now  claims  from  our  railroad 
the  sum  of  $72,335.99,  but  it  is  interesting  to  note  that  during  this  recapture 
period  the  railroad  had  very  substantial  losses  during  three  years  of  the  re- 
capture period,  which  would  considerably  offset  this  claim  if  it  were  allowed. 

I  further  desire  to  inform  you  that  during  the  said  period  of  years  from  the 
completion  of  the  road  until  the  present  time,  no  dividends  were  paid  on  the 
stock,  no  excessive  or  unusual  salaries  paid  and  no  unusual  or  unecessary 
expenses  incurred.  We  have  been  particularly  fortunate  in  the  matter  of 
wrecks,  as  we  have  not  had  a  disastrous  wreck  of  any  kind  and  have  had  no- 
passenger  accidents  of  any  kind,  particularly,  to  contend  with. 

It  also  will  be  noted  that  on  the  last  average  valuation  given  us  by  the  Gov- 
ernment, it  would  be  barely  i)Ossible  for  us  to  earn  our  bond  interest,  but  ne 
amount  above  that  could  be  earned  on  this  valuation  to  establish  a  vsinking  fund 
for  the  retirement  of  the  bonds,  or  to  provide  a  fund  for  taking  care  of  the 
bond  interest  during  the  poor  business  years  when  we  could  not  earn  bond 
interest. 

Another  situation  which  I  believe  to  be  typical  of  most  short-line  railroads 
should  be  called  to  your  attention — and  that  is  about  the  year  1912  when  Gen. 
Charles  Miller  of  Franklin,  Pa.,  acquired  control  of  the  railroad — the  principal 
tonnage  sources  were  three  small  coal  mines  and  the  lumber  business  from  the 
Marvin  Rulofson  Lumber  Co.,  hereinbefore  mentioned.  The  lumber  company 
had  almost  completed  its  lumber  cut  and  that  tonnage  would  soon  totally  dis- 
appear, and  the  crying  need  for  the  railroad  at  that  time  was  additional  ton- 
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nage.  Consequently,  General  Miller,  being  the  controlling  stockholder  of  the 
company  and  a  substantial  holder  of  its  bonds,  si)ent  approximately  the  sum 
of  $750,000  in  the  purchase  of  coal  lands  and  the  openinj;  and  developing  of 
mines  therein,  for  no  other  purpose  than  to  promote  tonnage  for  the  railroad, 
and  it  was  the  business  received  from  this  exi)enditure  of  his  which  very  sub- 
stantially (50  per  cent)  brought  the  railroad  in  the  recapture  clause  and  to-day 
his  investment  of  that  large  amount  of  money  is  worth  practically  nothing 
and  was  unprofitable  to  anyone  during  the  years  of  its  operation,  except  to  the 
railroad  for  tonnage. 

I  wish  to  further  inform  you  that  the  bond  issue  hereinbefore  referred  to 
consists  of  5  per  cent  bonds,  par  value  100,  and  they  were  sold  at  IH),  without, 
any  commission  to  anyone,  and  at  the  time  they  were  placed  i»n  the  market 
90  was  a  very  fair  value  for  them. 

Respectfully  submitted. 

Thbo.  L.  Wilson. 

Mr.  Jones.  I  also  have  a  letter  here  from  the  San  Luis  Central 
Kailroad  Co.,  signed  by  Mr.  George  McLean,  president,  dated  Janu- 
ary 29,  1932. 

The  Chairman.  That  may  go  into  the  I'ecord. 

(The  letter  above  referred  to  is  as  follows:) 

The  Sax  Luis  Central  Railroad  Ck>., 

January  29,  J9S2. 
Committee  on  Interstate  and  Foreign  Commerce, 

Hon^e  of  Representatives^  Washington,  D.  C. 

RBPEIAL  OF   RECAPTURE    PROVISIONS   OF    SECTION    Ll-A 

Gentlemen  :  I  regret  that  it  is  impossible  for  me  to  attend  this  hearing,  and 
have  requested  Mr.  Bird  Robinson,  President  of  the  American  Short  Line  Rail- 
road Association,  to  present  this  letter  expressing  my  views  of  the  necessity  of 
repealing  the  recapture  provisions  of  section  15a  of  the  transportation  act  of 
1920. 

At  the  hearing  before  the  committee  of  the  Seventieth  Congress  (H.  R.  8549), 
January  17  and  18,  1928,  Mr.  A.  T.  Young,  vice  president  and  general  manager 
of  this  company  at  that  time,  expressed  our  views.  You  are  familiar  with 
the  recommendations  in  the  annual  rept»rts  of  the  Interstate  Commerce  Com- 
mission, and  the  Hon.  Joseph  B.  Eastman,  under  date  of  January  19,  1932,  has 
given  you  full  details  In  connection  with  the  application  of  the  act,  and,  to  me, 
a  most  convincing  argument  as  to  the  necessity  of  rei)ealing  the  recapture 
clause  and  refunding  all  of  the  money  that  has  been  collected. 

To  substantate  many  of  the  predictions  l>efore  and  sifter  the  act  iH'cime  a 
law  as  a  part  of  the  Transportation  Act  of  1920,  I  will  give  you  the  efftnt  of 
Its  operation  in  connection  with  this  company.  The  San  Luis  Central  Railroad 
Co.  Is  located  In  the  San  Luis  Valley,  a  i)Otato-ralslng  district  extending  from 
the  junction  of  the  Denver  &  Rio  Grande  Western  Railroad  Co.  to  Center.  C<>lo., 
a  distance  of  12.21  miles,  with  trackage  rights  over  the  Denver  &  Rio  Grande 
Western  Railroad  Co.  to  M<uite  Vista,  Colo.,  about  3  miles. 

Bonded  Indebtedness,  interest  at  6  per  cent $120.  <K)0 

In  treasury — can  be  used  as  collateral 15,  COO 

Outstanding  _^ • 105.   (M) 

Capital    stock 75, 600 

Steam  locomotive 1 

Freight  cars  in  Interstate  Commerce  Commission  traffic None. 

About  90  per  cent  of  revenues  are  received  from  shipments  of  potatoes. 
Shipments  commenced  September  l.  1913. 

The  road  was  constructed  originally  to  encourage  the  raising  of  sugat  beets 
to  supply  a  factory  erected  near  Monte  Vista,  Colo.  Sufficient  quantity  of 
beets  could  not  be  procured  and  the  factory  was  unable  to  operate,  leaving 
the  railroad  in  a  precarious  situation. 

It  had  been  demonstrated  that  a  variety  of  potato  known  as  the  Brown 
Beauty  could  be  grown  to  advantage,  and  In  order  to  save  the  Investment 
In  the  railroad,  we  devoted  all  our  efforts  to  encourage  the  raising  of  this 
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variety  of  potato,  with  the  result  that  for  the  following  crop  years  our  ship- 
ments were  as  follows : 

Cars 

1922 1712 

1923 1696 

1924 1498 

1925 2453 

1926 3388 

1927 5386 

1928 3046 

1929 4688 

1930 . 4693 

The  crop  year  for  1031  will,  from  present  indications,  not  be  more  than  1,050 
cars,  the  decrease  being  due  to  drought,  extremely  hot  weather,  and  constantly 
increasing  truck  transportation. 

The  growers  of  the  1931  crop  have  received  from  45  to  50  cents  per  100 
l)ounds,  as  compared  with  about  90  to  95  cents  for  the  1930  crop.  I  beg  to  sub- 
mit this  as  an  illustration  of  the  effect  upon  the  revenues  of  a  short-line  railroad 
deiKMidlng  upon  seasonal  agricultural  products  for  its  revenues.  The  effect 
upon  the  community  is  very  clearly  shown  from  the  attached  clipping  from  a 
pai»er  dated  January  26,  1932,  published  in  Monte  Vista,  Colo.,  adjacent  to  our 
railroad. 

When  the  act  became  a  law,  the  fact  of  a  world-wide  depression,  such  as  we 
are  going  through,  was  not  considered  possible.  Nevertheless,  crop  failures 
have  always  existed  and  always  will,  and  a  law  that  does  not  take  Into  consld- 
<»ratlon  the  lean  years  as  well  as  the  prosperous  years,  and  allows  the  Govern- 
ment to  take  what  Is  said  to  he  an  excess  revenue  from  a  few  corporations  that 
have  legitimately  earned  It,  and  may  require  It  In  order  to  give  adequate  service 
to  Its  patrons,  is  unjust. 

This  company  has  been  notified  that  the  Interstate  Commerce  Commission, 
under  Finance  Docket  No.  3919,  has  made  a  tentative  determination  of  its  excess 
income  for  the  period  March  1  to  December  31,  1920,  and  the  years  1921  to  1927. 
inclusive,  in  which  It  claims  for: 


Excess  net 
railway 

operating 
income 


IMS  I    $1,018.46 

IMB - - - --      12,249.17 


1927. 


Total. 


35, 378.  21 


48,645.84 


Recaptur- 

able  excess 

income 


$509.23 

6, 124.  59 

17,689.11 


24, 322. 93 


The  methods  of  the  commission  In  obtaining  this  result  Is  being  contested  by 
us.  It  has  necessltatetl  the  employment  of  engineering  experts  and  competent 
attorneys,  In  addition  to  an  enormous  amount  of  extra  work  required  in  our 
office  to  furnish  required  information.  It  has  been  necessary  for  us  to  expend 
money  for  traveling  exi^nses  to  Washington  In  connection  with  the  case,  to  say 
nothing  about  the  expense  of  the  commission's  various  examination  of  our 
accounts  and  property. 

Should  it  be  finally  determined  by  the  courts  that  we  are  compelled  to  abide 
by  the  requirements  of  the  recapture  law,  and  that  the  same  methods  would 
be  applied  to  the  years  1928,  1929,  and  1930,  it  would  mean  confiscation  of  our 
property.  We  do  not  have  the  cash  to  pay,  and  we  could  not  borrow  it  under 
any  condition.  As  shown  above,  we  have  only  $15,000  bonds  In  the  treasury, 
and,  due  to  the  conditions  in  our  district,  as  shown  by  the  pai)er  clipping 
attached,  and  the  possibility  of  another  crop  failure.  It  Is  a  question  whether 
the  banks  would  accept  our  collateral  for  any  amount. 

We  have  maintained  the  property  to  accommodate  our  patrons  in  the  best 
manner  possible.  The  revenues  have  not  been  obtained  by  excessive  rates. 
We  receive  a  proportion  of  5  cents  jier  100  pounds  on  potatoes,  which  is  mainly 
absorbed  by  all  lines  Interested  In  the  shipments,  the  rates  from  points  on  our 
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line  to  principal  destinations  being  the  same  as  from  adjacent  stations  in  the^ 
valley  on  our  connecting  line. 

We  have  built  up  our  business  by  close  application  to  the  needs  of  our  pat- 
rons, offered  prizes  for  seed  potatoes,  and  furnished  cars  on  the  shortest  notice : 
In  fact,  we  have  rendered  every  accommodation  possible. 

In  view  of  the  fact  that  the  Interstate  Commerce  Commission  on  more 
than  one  occasion  has  urged  the  repeal  of  the  recapture  provisions  of  section 
15a  of  the  transportation  act  of  1920,  and  the  unfairness  of  it  has  also  been 
made  manifest  by  the  commission  as  well  as  some  of  the  leading  financiers  of 
the  country,  we  urgently  request  that  you  recommend  to  Congress  its  repeal 
with  the  provision  that  it  be  made  retroactive  at  the  earliest  possible  date, 
and  thereby  render  the  railroads  relief  from  the  burden  which  this  section 
imposes. 

Very  respectfully  submitted. 

Geoboe  McLean,  President. 

Mr.  Jones.  Now,  I  also  say  for  the  benefit  of  the  chairman  and 
those  of  the  committee  who  are  here  that,  if  it  is  permissible,  we 
desire  to  put  in  the  record  the  appearances  of  these  men  who  are 
representing  these  various  railroads. 

The  Chairman.  Enter  their  appearance  in  the  record.  That  \vill 
be  perfectly  all  right. 

Mr.  Jones.  I  can  either  read  them  to  the  committee  or  see  that 
the  clerk  gets  them. 

The  Chairman.  See  that  the  clerk  gets  them. 

Mr.  Jones.  These  men  are  here  and  have  handed  me  personally 
their  cards.  They  have  come  from  all  over  the  United  States  to^ 
attend  this  hearing,  and  they  are  certainly  interested  in  this  piece 
of  legislation,  and  I  think  that  will  close  it  so  far  as  the  short-line 
railroad  end  of  it  is  concerned. 

STATEMENT  OF  MOTJLTEIE  HITT,  WASHINGTON,  D.  C. 

Mr.  HiTT.  Mr.  Chairman,  I  represent  quite  a  number  of  short  lines,, 
and  here  are  a  number  of  briefs  that  we  have  prepared  on  the  recap- 
ture provision.    These  are  just  a  few  of  the  cases. 

The  Chairman.  You  do  not  want  us  to  print  those  briefs? 

Mr.  HiTT.  No;  I  do  not  propose  that  those  go  in  the  record.  I 
merely  want  to  say  that  they  are  here  for  the  information  of  the 
committee,  if  they  desire  to  see  them. 

I  also  have  some  prepared  statements  here  that  I  would  like  to  put 
in  the  record,  if  I  may  have  permission  to  do  so. 

The  Chairman.  Yes. 

(The  statements  above  referred  to  are  as  follows :) 

GULF  &    SABI^CE  RIVER  RAILROAD   CO.,   FULUaiTON,   LA. 

The  Gulf  &  Sabine  River  Railway  Co.  was  a  small  line  located  in  Vernon 
Parish,  La.,  and  built  in  1908,  incorporated  as  a  common  carrier  with  the 
object  in  view  of  distributing  forest  products  and  also  to  serve  the  public  of 
Fullerton,  La.,  which  is  the  principal  town,  and  the  merchants  and  other  ship- 
pers  attracted  thereto  and  thereby,  being  a  public  necessity  to  serve  all  these 
various  interests.  In  1019  the  public  so  se:  ved  was  approximately  4,000.  Its 
trunk-line  connections  are  the  Southern  Pacific  and  the  Sante  Fe,  located  at 
Nipton,  La. 

At  the  time  this  road  was  built  the  expectation  of  service  life  was  unlimited^ 
but  the  largest  tract  of  contiguous  timber  to  mills  located  on  its  line  those 
mills  unexpectedly  failed  to  acquire,  and  it  was  bought  by  interests  which  built 
their  own  road.     Hence  this  timber  could  not  move  over  the  Gulf  &  Sabine 
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biver's  line,  and  from  the  time  of  this  failure  in  1919  to  acqtiire  this  timber  the 
days  of  its  service  life  were  numbered,  as  it  was  impractical  to  build  further 
without  this  very  large  tract  of  timber.    It  has  since  been  abandoned. 

Aside  from  the  years  1920,  1921,  and  1922,  the  Gulf  &  Sabine  River  Railroad 
had  a  net  annual  loss.  In  these  years  its  earnings,  according  to  the  commis- 
sion's computation,  were  approximately  $00,000  in  excess  of  6  per  cent,  and 
under  paragraph  6  of  section  15a  it  would  theoretically  be  required  to  pay 
one-half  of  this  amount  to  the  Interstate  Commerce  Commission,  and  what 
Would  be  left  would  not  pay  interest  charges  for  the  three  years.  During  all 
of  the  years  that  the  road  lost  money  it  had  to  pocket  such  loss,  and  it  is 
not  fair,  therefore,  tliat  for  the  few  years  when  it  was  fortunate  enoujri  to 
earn  a  little,  that  it  should  be  reiiuired  to  surrender  a  portion  of  it  to  the 
Federal  Government,  and  particularly  is  this  true  in  view  of  the  fact  that 
the  road  has  now  been  abandoned  and  will  never  have  an  opportunity  to  receive 
from  the  Government  any  of  the  benefits  which  it  was  believed  by  Congress 
would  accrue  to  the  short  and  weak  carriers  under  sect  .on  15a. 

This  road  should  have  had  the  right  to  retain  revenue  which  it  earned  as 
the  result  of  common-carrier  service  performed,  and  to  be  thereby  partly 
reimbursed  for  the  cost  of  performing  that  service  during  the  many  losing 
years  of  its  operation. 


BIRMINGHAM  &   SOUTHEASTERN  RAILWAY  CO. 

My  name  is  Roberts  Blount,  of  Tallassee,  Ala.,  and  I  am  vice  president  and 
operating  officer  of  the  Birmingham  &  Southeastern  Railway  Co. 

Our  little  road  is  in  Alabama  and  extends  from  Union  Springs,  Ala  to 
Electric,  a  distance  of  about  47  miles,  and  the  Interstate  Commerce  Commis- 
sion claims  we  are  liable  for  $90,000  recapture  in  1925,  1926,  and  1927 

My  father  devoted  the  best  years  of  his  life  to  the  creation  of  a  line  between 
the  coal  fields  of  Alabama  down  through  Alabama  and  Florida  to  the  Gulf 
coast,  but  he  encountered  many  vicissitudes  and  the  present  line  is  as  much 
of  his  dream  as  he  was  able  to  complete. 

^^  ^}^  incompleted  state  it  has  had  a  hard  struggle  and  when  this  act  was 
passed  In  1920  it  was  one  of  those  roads  which  hoped  to  benefit  by  the  recapture 
law,  but  certainly  was  not  regarded  as  one  which  was  likely  to  contribute 
anything  to  the  recapture  fund. 

Just  prior  to  the  years  in  which  it  is  claimed  there  is  recapture  liabiUty  the 
road  was  in  friendly  receivership,  but  in  1924  the  Alabama  Power  Co.  under- 
took to  develop  three  water-power  projects  on  the  Tallapoosa  River  in  the 
vicinity  of  our  line,  and  it  was  the  revenue  we  earned  from  that  traffic  which 
made  us  look  like  a  recapture  proposition,  but  that  was  nonrecurring  traffic 
and  when  that  flush  time  was  over  we  lapsed  back  into  our  former  poverty 
stricken  condition  and  that  is  where  we  are  now. 

We  are  in  a  dispute  with  the  commission  both  as  to  value  and  as  to  our  true 
earnings.  Their  Bureau  of  Valuation  puts  our  value  at  about  $1,000,000,  whUe 
we  claim  about  $2,000,000.  Naturally  we  claim  everything  we  legitimately  can 
and  if  our  claims  are  sustained  we  would  not  be  liable  for  recapture  but  it 
isn  t  likely  we  will  win  on  all  points,  certainly  not  from  the  commission  as 
against  its  own  Bureau  of  Valuation. 

But  laying  aside  the  dispute  over  value,  we  have  shown  the  commission, 
we  think,  on  a  proper  allocation  of  earnings  and  expenses  we  would  not  be 
subject  to  recapture  even  on  a  valuation  of  $1,000,000.  There  are  several 
disputes  involved,  but  the  principal  one  arises  out  of  the  fact  that  after  the 
Alabama  Power  Co.  built  and  operated  its  own  private  railroad  to  come  over 
and  get  the  freight  at  our  stations,  instead  of  using  trucks,  they  made  a  con- 
tract with  us  to  do  their  private  railroad  work  for  an  agreed*  compensation 
becjiuse  we  could  do  it  for  them  cheaper  than  they  could  do  it  for  themselves. 

We  made  a  good  thing  out  of  operating  their  private  railroad  for  them,  which 
we  contend  was  not  revenue  derived  from  common  carrier  operation  at  all. 
The  commission  has  not  passed  on  our  contenti(m  as  vet,  but  if  it  should  be 
allowed  there  would  probably  be  no  recapture  liability'  at  all. 

It  seems  t»>o  bad  to  put  a  financial  weakling  like  our  little  line  to  so  much 
expense  to  defend  itself  against  a  recapture  claim  like  this  one,  which  if  in- 
sisted upon  and  enforced  would  probably  confiscate  our  little  railroad,  and  we 
hope  such  a  foolish  law  will  be  repealed. 


314 


BAILROAD   LEGISLATION 


R08C0E,  SNYDEB  *   PACIFIC  RAILWAY  CO. 


My  name  is  Ed.  S.  Hughes,  and  my  principal  business  address  is  Abilene, 
Tex  I  am  president  of  the  Roseoe,  Snyder  &  Pacific  Railway  Ck).,  which  is  a 
short  line  running  from  Roseoe  Tex.,  to  Fluvanna,  a  di.«*tance  of  50  miles;  and 
this  IS  one  road  which  the  commissi<m  claims  is  subject  to  recapture  for  everv 
year  from  1920  to  1927.  ^  i^^^i  cyci^ 

Our  road  had  a  deficit  for  a  long  time.  Mr.  Wooten  and  I  acted  as  indorsers 
for  its  oblijrations  for  about  $850,000  before  we  could  see  any  daylight  We 
"  sweated  blood "  working  it  out,  and  the  commission  has  found  a  tentative 
vahiJition  for  our  property  of  just  a  little  over  $(iOO.OOO.  while  we  claim  nearly 
thvvv  times  that  value.  On  the  commission's  figures  of  $f;(K).(X)0  that  gives  us 
opp  irtunity  to  earn  only  $36,000  a  year  for  a  50-mile  line  before  we  get  into 
the  recapture  class;  and  although  we  are  one  of  the  comparatively  few^  short 
lines  that  are  fairly  prosperous,  yet  I  think  that  our  circumstances  are  per- 
haps a  good  illustration  of  the  unfairness  of  taking  awav  from  us  our  extra 
earnings  now,  while  our  conditi(m  at  any  time  may  shift  from  that  of  earning 
a  profit  to  that  of  suffering  a  loss. 

If  you  will  pardon  a  little  personal  history,  I  might  say  that  as  a  boy  of  19 
I  left  my  home  in  North  Carolina  and  went  to  west  Texas,  where  I  started  n 
small  hardware  store  and  had  (luite  a  struggle  to  balance  a  verv  modest  and 
economical  personal  budget  in  my  eflforts  to  get  on  a  siiving  basis.  Gradually 
I  had  some  success  and  finally  built  up  quite  a  gcKxl  business  in  which  I  have 
always  felt  considerable  pride.  I  also  took  part  in  the  civic  activities  of  the 
community  and  an  interest  in  the  development  of  that  se<,'tion  of  west  Texas. 

There  was  a  fine  territory  lying  to  the  west  of  us,  the  real  importance  of 
which  I  do  not  believe  any  of  us  fully  api>reciated,  but  we  felt  that  it  would 
help  our  community  and  the  business  generally  if  we  could  build  a  line  in  a 
northwesterly  direction,  and.  finally,  with  some  associates.  I  undertook  it.  I 
found  out  afterwards  that  the  Santa  Fe  and  the  Texas  &  Pacific  had  had  their 
eyes  on  that  same  territory  for  a  long  time,  but  that  there  was  a  sort  of  arme<l 
truce  between  them  so  that  neither  one  felt  at  lil>erty  to  go  ahead  with  an  exten- 
sion, as  the  other  fellow  knew  that  if  it  was  once  started  there  was  going  to  be 
a  battle  ro.val.  We  did  not  know  of  this  tactical  situation,  and,  as  I  said,  1 
undertook,  with  the  valor  of  ignorance,  to  build  this  road,  and  later  my  friend, 
Mr.  Wooten,  joined  nie  in  my  enterprise. 

A  big  business  was  handled  from  Snyder  and  Fluvanna  by  wagons  out  to  the 
plains  towns  until  the  Santa  Fe  constructed  their  line  from  the  north  to  Sweet- 
water, in  1911  and  1912,  and  paralleled  the  Roseoe,  Snyder  &  Pacific  Railway  for 
practically  the  entire  50  miles,  because  they  thought  the  truce  bad  been  broken. 
Since  tlien  the  Santa  Fe  has  built  some  500  miles  ot  railroad  in  the  same 
region  to  which  we  were  headed,  and  it  is  having  a  very  wonderful  development. 
At  the  time  our  construction  began  the  entire  territory  was  very  thinly  settled, 
being  ranches  and  with  very  little  fanning.  Now  there  are  very  few'  ranches 
and  almost  all  of  the  territory  has  been  divided  into  farms  and  is  thickly  set- 
tled, having  a  large  population.  As  you  can  readily  see.  however,  when  the 
Santa  Fe  paralleled  our  line  we  were  just  about  ruined,  as  there  was  not  enough 
local  traffic  for  two  railroads,  and  naturally  a  little  HO-mile  road  does  not  have 
much  chance  when  it  goes  up  against  a  big  transcontinental  competitor. 

I  spent  several  years  practically  to  the  exclusion  of  all  of  my  oth^r  business 
trying  to  save  the  situation  because  I  had  put  my  personal  credit  in  the  enter- 
pri.-e,  as  did  Mr.  Wooten,  and  our  financial  lives  were  at  stake.  Finally  I  di<l 
succeed  in  convincing  fhe  Santji  Fe  people  that  they  had  made  a  mistake  in 
thinking  that  our  line  was  a  "  cat's-paw  "  for  the  Texas  &  Pacific,  but  that  we 
had  started  into  that  territory  as  a  local  enterprise,  and  President  Ripley 
finally  said  that  he  would  be  glad  to  cooperate  with  us  and  made  amends  as  far 
as  he  could  consistently  with  due  consideration  to  the  interests  of  his  own  road. 
Accordingly,  routes  were  opened  in  connection  with  the  Roseoe,  Snyder  & 
Pacific  that  afforded  an  opportunity  for  through  traffic  routing.  This  arrange- 
ment was  made  effective,  and  for  13  years  we  have  solicited  transcr)ntinental 
traffic  to  and  from  California  as  well  as  to  and  from  defined  territory  to  Texas 
&  Pacific  points.  The  big  lines  do  not  help  us  get  any  routing,  but  protect  some 
when  we  secure  it. 

We  have,  by  extensive  and  intensive  solicitation,  and  by  prompt,  dependable 
.service  and  by  notifying  the  shippers  of  their  car  movements,  succeeded  in  get- 
ting enough  through  business  to  enable  us  to  make  a  little  money  on  our  invest- 
ment, but  you  can  readily  appreciate  our  difficulties  in  establishing  sufficient 
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stability  on  this  basis  to  make  our  line  financiaUy  independent  and  to  make  the 
marketing  of  securities  iK>ssible  on  any  basis  other  than  a  confiscatory  one. 

The  towns  in  our  territory  are  very  loyal  to  us,  and  while  they  are  splendid 
little  towns,  their  business  is  subject  to  the  vicissitudes  of  crops  and  crop  prices 
and  their  business  would  not  be  sufficient  to  meet  operating  expenses  and  solve 
financial  problems.  Hence  only  from  the  profits  of  operation  can  we  look  for 
interest  on  investment,  realization  of  capital  investment,  and  funds  for  addi- 
tions, betterments,  and  extensions.  x,      ..     * 

The  Interstate  Commerce  Commission  has  granted  us  authority  for  con- 
struction of  new  lines  on  the  plains  which  will  give  additional  direct  routes  to 
Fort  Wortli  and  Dallas,  and  the  prospects  are  that  when  completed  our  inter- 
mediate traffic  will  be  divided  with  the  lines  furnishing  this  service. 

Mr  Wooten  and  1  still  have  our  personal  credit  up  in  the  railroad,  and, 
as  you  gentlemen  doubtless  know,  bankers  will  take  no  interest  in  a  little  rail- 
road nowadays  and  especially  one  which  might  suffer  distressingly  at  any 
moment  by  a  change  of  policy  and  new  construction.  We  feel  that  we  ought 
to  have  all  the  opportunity  possible  to  make  what  we  can  now  and  not  have 
some  of  it  taken  away  from  us  because  of  a  principle  which  was  adopted  with 
the  big  roads  in  mind*  and  evidently  not  aimed  at  a  situation  like  ours. 

I  have  not  been  able  in  my  20  years'  connection  with  short-line  financing 
construction  and  operation  to  establish  any  financial  connection,  outlet,  or 
credit  for  the  securities  of  short-line  railroads  without  the  i^ersonal  guaranty 
and  indorsement  of  the  owners,  and  such  credit  as  has  been  established  has 
been  confined  to  short-term  bank  loans  subject  to  frequent  renewals.  Hence 
since  short  lines  as  a  class  have  no  market  for  securities  and  no  financ.ng 
possibilities  available  for  realizing  on  same  along  the  plans  and  methods  by 
which  big  lines  are  owned  and  financed,  it  seems  a  great  injustice  to  restrict 
them  to  the  same  rules :  in  fact,  to  govern  them  entirely  along  the  same  line 
is  not  founded  on  any  sonnd  business  principles  or  business  exiierience  that  I 
have  knowledge  of. 

CKXTRAI.    WKST    VIRGINIA    A    SOUTHERN    RAILROAD    CO. 

My  name  is  A.  S.  Lindsey.  and  my  address  is  Hendricks,  W.  Va.  I  am 
general  manager  of  the  Central  West  Virginia  &  Southern  Railroad  Co.,  a 
short-line  railroad  about  21  miles  in  length,  located  in  the  State  of  West  Vir- 
ginia and  extending  from  a  connection  with  the  Western  Maryland  Railway 

at  Hendricks  to  Harmon. 

The  road  was  originally  constructed  in  1894  for  the  purpose  of  getting  out 
timber  and  in  1920  its  line  extended  from  Hendricks,  W.  Va.,  to  Armentrout, 
W  Va.,  a  distance  of  29 1/.  miles.  By  February,  1929,  all  of  the  available  timber 
in  the  territory  having  l)een  cut  out,  this  carrier  sought  authority  to  abandon 
its  line.  A  certificate  permitting  abandonment  was  granted  in  July,  1929,  and 
tli^  carrier  ceased  oi>eration  in  November  of  the  same  year.  It  abandoned  a 
little  over  S  miles  between  Harmon  and  Armentrout,  but  the  need  for  the 
carrier's  services  was  so  great  along  the  rest  of  its  line  that  it  resumed  opera- 
tions and  is  again  rendering  an  essential  transportation  service  to  that  territory 
between  Harmon  and  Hendricks. 

The  commission  has  demanded  the  payment  of  $37,560.06  as  recapturablo 
excess  net  railway  operating  income  for  the  last  four  months  of  1920.  the  year 
19'>1  and  the  vear  1922.  in  a  proceeding  involving  value  and  income  for  the 
entire  period  of  September  1,  1920,  to  December  31,  1927.  According  to  the 
commission's  computation  of  value  and  net  railway  operating  income,  this 
little  railroad  fell  considerably  short  of  earning  6  per  cent  of  the  value  of  its 
property  in  the  last  four  months  of  1920  and  the  years  1921  to  1927,  inclusive ; 
1921  was  its  peak  year  and  its  net  income  dropped  rapidly  thereafter  until 
in  1927  it  was  but  .$2,500. 

Although  the  commission's  bureau  of  accounts  long  ago  determined  our  net 
railwav  operating  income  for  the  .years  1920,  1921,  and  1922  according  to  the 
express  language  of  seitlon  15a  of  the  act  and  the  commission's  own  classifica- 
tion of  accounting,  which  determination  would  have  resulted  in  our  having  to 
pay  nothing  as  exwss  net  railway  operating  Income,  we  were  on  the  22d  of 
January,  1931,  notified  that  our  little  road  was  subject  to  the  recapture  of  over 
$37,000  for  those  three  years.  The  new  computation  is  admittedly  contrary  to 
the  express  language  of  section  15a,  but  the  commission  says  that  the  act  did 
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not  mean  what  it  says  and  they  now  recompute  our  net  Income  on  a  different 
basis  so  as  to  indicate  a  liability  of  over  $37,000. 

It  seems  that  the  act  provides  that  receipts  and  disbursements  for  car  hire 
shall  enter  into  the  computation  of  net  income.  Our  road  leased  a  considerable 
number  of  cars  from  a  car  conifmny  at  the  rate  of  25  cents  per  day  while  they 
were  actually  on  our  line,  and  when  off  our  line,  as  they  were  most  of  the  time, 
the  dollar  per  day  which  we  received  from  other  lines  was  turned  dver  In  its 
entirety  to  the  car  company.  Tliis  was  in  lieu  of  our  having  to  maintain  tlie 
cars.  Car  maintenance  is,  of  course,  an  operating  expense  which  enters  into 
the  computation  of  net  income,  but  the  commission  now  wants  to  eliminate 
from  the  computation  of  net  income  all  of  the  money,  including  the  dollar  per 
day  received  from  foreign  lines,  whicli  we  i>aid  over  to  the  car  company,  al- 
though it  is  a  charge  in  lieu  of  the  mainteiance  expenses  and  depreciation  on 
those  cars  which  we  would  be  entitled  to  deduct  as  an  operating  expense  if  we 
owned  them. 

This  the  commission  is  attempting  to  do  although  the  act  specifically  says 
that  car  receipts  and  disbursements  for  car  rentals  sliall  both  enter  into  the 
computation  of  net  income. 

The  commission  now  also  proposes  to  eliminate  all  charges  for  amortization 
which  the  bureau  of  accounts  approved  some  years  ago. 

It  was  early  apparent  that  the  life  of  our  road  was  limited  to  the  period 
during  which  timber  could  be  cut  and  shipped  and  that  when  the  timber  was 
gone  our  road  would  probably  have  to  be  torn  up.  We  estimated  when  that 
time  would  be  and  asked  and  received  permission  of  the  bureau  of  accounts  to 
amortize  our  road  down  to  the  value  of  scrap  as  of  the  estimated  date  of  jiban- 
donment.  We  did  actually  get  authority  to  abandon  and  did  cease  operations 
in  1929,  but  people  had  gone  in  there,  had  bu  It  their  homes  and  developt^d  tlieir 
business,  and  when  the  road  was  abandoned  they  were  extremely  hard  hit. 
For  that  reason  we  have  resumed  operation  on  a  part  of  our  line,  more  in  the 
nature  of  an  experiment  to  see  if  we  can  not  keep  that  part  of  the  road  run- 
ning for  the  benefit  of  the  people  in  there  who  must  have  it  in  order  to  save 
^heir  life's  accumulation. 

In  the  meantime  we  have  relied  upon  the  comjiutntion  of  our  net  income  by 
the  bureau  of  accounts  indicating  no  recapturable  liability  and  we  have  had 
to  use  all  of  our  money  to  keep  the  road  in  operation.  We  have  not  got  the 
money  which  the  commission  is  claiming  and  our  credit  is  not  good  enough  to 
borrow  that  amount.  If  we  have  to  pay  it,  it  might  force  us  to  abandon  our 
attempt  to  keep  this  road  in  operation  for  the  benefit  of  the  communities  It 
serves  or  perhaps  ask  the  new  Reconstruction  Finance  Ck)rporation  to  loan  us 
jenough  to  satisfy  the  demands  of  the  commission. 

We  believe  that  the  recapture  provisions  as  the  commission  is  attempting  to 
apply  them  to  us  are  highly  unfair  and  that  the  recapture  act  should  be  re- 
pealed from  the  time  it  first  became  effective. 

I  also  want  to  add  that  the  excess  claimed  for  the  limited  time  was  due 
wholly  to  the  outboard  movement  of  machinery  and  utensils  from  the  disnian< 
tied  mills  which  had  ceased  operation. 


Statement  of  Henby  S.  Fleming,  President  Louisiana  Southern  Railway  Ck>. 

My  name  is  Henry  S.  Fleming.  I  am  president  of  the  Louisiana  Southern 
Railway  Co.,  a  short  line,  operating  from  New  Orleans  50  miles  down  the 
Mississippi  River  to  Bohemia,  with  a  branch  from  the  main  line  15  miles  to 
Xake  Borgne. 

The  first  predecessor  company  wns  chartered  in  1834.  Fifteen  miles  was 
constructed  in  1837  from  the  Mississippi  River  to  Lake  Borgne.  In  1884  the 
Mississippi  River  end  was  extended  13  miles  up  the  river  to  New  Orleans  and 
in  1886  a  further  extension  was  constructed  from  the  first  location  on  the 
river,  some  37  miles  down  river  to  Bohemia,  a  total  of  some  65  miles.  The 
present  company  acquired  the  property  and  franchises  In  1896. 

The  lands  which  it  served  were  all  sugar  and  rice  plantations  and  fisheries. 
Later  industries  sprang  up,  a  large  sugar  refinery,  paper  comi)any,  oil  refinery, 
alcohol  plant,  and  several  canning  plants  beside  a  large  area  in  winter  and 
early  spring  vegetables,  oranges,  and  other  fruits.  From  1911  to  1923  the  road 
was  under  lease  to  the  Gulf  Coast  Lines.    I  assumed  control  in  March,  1924. 
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The  land  upon  which  the  line  is  built  Is  only  a  few  feet  above  gulf  level. 
The  main  line  follows  close  to  the  river  from  New  Orleans  to  Bohemia.  The 
Shell  Beach  branch— the  part  first  constructed— leaves  the  main  line  and  going 
15  miles  to  Lake  Borgne.  Parts  of  the  lands  are  subject  to  overflow  through 
vio'ent  storms  on  the  Gulf  and  all  of  it  is  subject  to  floods  from  any  serious 
crevasse  in  the  levees  ahmg  the  river.  The  records  show  14  serious  floods  from 
Gulf  storms  between  18S2  and  1820,  interrupting  service  from  10  to  30  days 
and  on  one  occasion  for  90  days,  in  every  case  causing  serious  damage  to 
croDS  and  heavv  expense  in  repairs  to  the  roadbed.  Crevasses  have  not  been  so 
frequent,  minor  crevasses  occurred  in  1912  and  1918.  In  1922  a  most  serious 
one,  suspending  service  nine  months  on  the  lower  end  of  the  line.  The  crops 
throughout  that  section  were  ruined.  t     -ioot  o 

It  cost  us  about  .$200,000  in  loss  of  business  and  reconstruction.  In  1927  a 
crevasse  was  created  bv  the  city  of  New  Orleans.  Service  was  suspended  on 
the  lower  main  line  seven  months  and  on  the  Shell  Beach  branch  nine  months. 
The  line  from  Violet  to  New  Orleans  continued  operating.  The  muskrat  indus- 
try was  seriously  injured  as  was  the  shellfish  and  canning  industry.  Farmers 
crops  were  completely  destroyed.  The  cost  to  us  of  reconstruction  and  loss  of 
business  has  been  well  over  $150,000.  Of  this  we  have  received  some  $;j4,000 
from  the  city  of  New  Orleans  and  have  been  forced  to  bring  suit  to  recover 
the  balance.  Another  item  of  occasional  expense  to  us  is  that  of  having  to 
r'eniove  our  tracks  and  relocate  them  when  the  levee  boards  find  it  necessary 
to  move  the  levees  farther  back.  The  State  has  built  an  excellent  highway 
which  parallels  our  main  line  and  the  Shell  Beach  branch,  as  a  result  of  which 
trucks  have  taken  a  large  part  of  our  local  and  some  of  our  through  business. 

In  1918,  1919,  and  two  months  of  1920  we  were  under  the  Unite^l  States 
Railroad  Administration,  with  net  railway  operating  income  of  $158,577.80, 
receiving,  however,  only  $90,000  in  a  compromise  settlement.  Interest  on  our 
bonds  for  that  period  was  $118,490. 

Our  net  railway  operating  income  since  that  time  has  been  as  follows : 

1927     *  7,  508.  90 

1928 8,  290. 53 

1929 15, 235.  96 


1930 *  49, 171.  93 

1931,  11  months *  75, 987.  29 


1021  *  $43,  623.  07 

1922""I"I""I '  34,  581.  81 

m3: '  28, 707. 29 

W 43,  201. 13 

1925  _         107,404.33 

1926IIIIIIII 45,394.04  I 

The  interest  on  our  outstanding  bonds  is  $60,000  annually.  No  interest  has 
been  paid  since  the  coupon  due  September  1,  1914,  nor  have  any  dividends 
been  paid  on  the  stock.  Every  dollar  earned  has  been  used  to  improve  the 
propertv,  help  in  the  industrial  and  farming  upbuilding  of  the  comnmnity  and 
settine'iio  a  reserve  against  uninsurable  contingencies,  such  as  floods  from 
storms,  or  a  crevasse,  or  the  shutting  down  of  one  or  more  of  the  industries 

^"The^xceptionally  large  earnings  in  1925  were  occasioned  by  the  Sinclair  oil 
refinery  on  our  line,  which  had  heretofore  brought  crude  by  water  from  Mexico, 
unexp^tedlv  purchasing  a  large  volume  of  Smackover  crude  which  came  in  by 
rail,  giving  us  a  gross  revenue  of  $169,804.  Our  gross  revenue  from  the  Sinclair 
refinery  has  been: 


1923-     $73.  778.  36 

1924 162,  251.  60 

1925I.I 278,  735.  49 

1926  162.  042.  08 

1927  I"I 105,  625. 14 


1928     $101,  712.  65 

1929'! ^,  312.  65 

1930 7, 168. 17 

1931 306. 92 


This  nlant  has  been  idle  since  January  1930. 

A  paper-making  company  on  our  line  gave  us  the  following  gross  revenue : 

1928 $63, 137.  26 


1923 $27,  532.  53 

1924 28,127.79 

1925'     26,464.93 

19261 58,  420.  59 

1927.  crevasse 31.  850. 81 


1929 48,  514.  58 

1930 40,  511.  48 

1931 '  5,  847.  27 


>  Deficit.  ^,  ^ 

*  Moving  equipment  to  Alabama. 


Crevasse. 


^ 

w 
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The  plant  shut  down  in  December,  1930,  and  moved  its  equipment  to  a  new 
plant  the  company  had  built  in  Tuscaloosa,  Ala. 

An  alcohol  plant  on  our  line  which  shut  in  May,  1931,  gave  us  an  average 
gross  revenue  of  about  $15,000.  Our  other  gross  revenue  from  products  of 
agriculture  and  miscellaneous  sources  has  averaged  about  $50,000  per  year  but 
dropped  to  $33,000  in  1930  and  to  about  $20,000  in  1931  exclusive  of  material 
being  hauled  for  building  a  new  highway  parallel  to  our  line. 

Our  total  transportation  revenue  has  been : 


1923 $163, 375.  84 

1924 262,  621.  90 

1925 377,  583. 16 

1926 284.  243.  53 

1927,  crevasse 193, 240. 67 


1928 $226, 180.  86 

1929 213,  304.  52 

1930 96,  808.  97 

1931 76,  499.  20 


The  Interstate  Commerce  Commission  has  ordered  us  to  pay  to  it  $31,- 
093.33  from  excess  earnings  for  the  year  1925.  We  filed  our  protest  and  have 
had  a  hearing  and  will  shortly  file  our  brief.  We  disagree  with  the  valua- 
tion placed  upon  our  property  by  the  commission  and  also  with  the  net  rail- 
way operating  income  as  determined  by  it.  The  commission,  between  the 
order  and  the  hearing  voluntarily  made  certain  minor  changes  to  our  ad- 
vantage, but  not  sufficient  to  materially  change  the  amount  ordered  to  be 
paid.  There  is  nothing  in  the  order  to  indicate  any  consideration  whatsoever 
having  been  given  to  the  absolute  necessity  of  our  being  permitted,  from  earn- 
ings, to  create  a  reserve  fund  against  such  uninsurable  contingencies  as  have 
been  indicated — that  is,  floods  from  storms,  from  crevasses  in  the  levees,  and 
from  the  cessation  of  operations  of  any  one  or  more  industries  on  our  line. 
Such  a  reserve  is  essential  to  enable  us  to  continue  our  service  to  the  public 
through  periods  of  disaster  or  business  depression. 

Our  average  yearly  bank  balance  has  been : 


1924 $28,  737.  62 

1925 72,  606.  68 

1926 143,  830.  00 

1927 112,  891. 69 


1928 $117, 032. 83 

1929 123,  890. 17 

1930 101.  .S,53.  80 

1931 53,  507.  OC 

*  ^L^^^®^^^  shown,  we  had  an  operating  deficit  of  $49,000  in  1930  and 
$75,900  in  11  months  of  1931.  We  have  paid  no  interest  on  our  bonds  and 
no  dividends  on  our  stock,  but  we  have  maintained  our  service  to  the  public 

Under  15a  the  taking  of  one-half  of  income  over  6  per  cent  of  the  valuation  is 
by  no  means  the  total  destruction  to  be  wrought.  The  remaining  half  is 
immediately  impounded  as  a  reserve  and  can  only  be  used  when  and  to  the 
extent  earnings  are  less  than  6  per  cent  and  then  only  for  the  purpose  of 
paying  dividends,  interest  on  bonds,  or  other  securities  or  for  rent  of  leased 
roads.  The  limitations  placed  on  the  expenditure  of  this  reserve  Is  merely 
a  further  step  toward  confiscation  in  so  far  as  applied  to  us.  If  we  had  one 
we  could  not  use  it  to  operate  the  road,  pay  wages  or  for  fuel,  nor  to  repair 
flood  or  other  damages  to  our  line,  or  purchase  needed  equipment  or  make 
extensions.  The  excess  earnings  above  6  per  cent,  one-half  of  which  is  to 
be  recaptured,  is  for  the  proposed  general  railroad  contingent  fund  under  the 
control  of  the  commission  but  so.  entangled  in  the  specifications  of  I5a  as  to 
be  wholly  unavailable  to  us.  We  can  not  give  the  security  therein  provided 
for  loans  and  if  we  were  able  to  do  so  we  could  obtain  a  similar  amount 
elsewhere  at  a  less  interest  rate. 

Our  line  has  been  In  practically  continuous  operation  for  94  years  Through 
a  part  of  the  time  it  earned  operating  expenses,  sometimes  paid  interest  on 
its  securities,  but  at  all  times  perform  a  necessary  public  service  If  how- 
ever, It  can  not  retain  sufficient  income  to  provide  against  uninsurable  con- 
tmgencies,  and  its  other  real  necessities,  and  a  surplus  for  Interest  on  its 
bonds,  then  the  owners  of  its  securities  are  faced  with  continuing  operations 
in  a  negative  way,  saving  everything  possible,  including  service—until  deprecia- 
tion has  reached  the  point  of  annihilation,  or  abandoning  the  property  The 
whole  force  of  the  use  of  rate-making  valuation  for  recapture  purposes  is  to 
drive  us  to  the  wall— or,  more  definitely,  to  confiscate  our  property  until  we 
are  forced  to  accept  any  casual  offer  which  might  be  made 


The  accounting  regulations  with  which  we  must  comply  give  little  latitude, 
re<iulring  the  use  of  an  annual  accounting  period,  and  the  valuation  set  upon 
the  property,  with  wholly  insufficient  allowance  for  working  capital,  no  reserve 
for  uninsurable  contingencies,  no  adequate  going-concern  value,  depreciation 
running  each  year  thereby  reducing  the  amount  wMiicli  can  be  retained  within 
recapture,  no  apparent  consideration  of  our  issued  securities  and  our  obliga- 
tion thereunder,  all  becimie  steps  toward  ultimate  confiscation.  It  is  like 
making  one  kind  and  size  of  shoe  and  forcing  everyone  to  wear  it. 

The  earnings  of  a  short  line  can  not  be  gaged  by  a  1-year  standard.  A 
much  longer  cycle  of  time  must  elapse  to  establish  a  level  which  will  conserve 
to  the  railroad  a  safe  reserve  to  carry  through  abnormal  periods ;  to  repro- 
duce its  property  without  having  to  obtain  new  money,  which  dilutes  the  equities 
In  its  issued  securities,  and  to  maintain  the  integrity  of  its  bond  issue  as  a 
safe  investment  for  the  public;  for  trust  funds  and  for  such  institutions  as 
insurance  companies,  which  are  the  safety  wardens  of  our  national  life.  From 
our  records  of  the  past,  and  considering  the  future  in  so  far  as  can  be  rea- 
sonably anticipated,  my  opinion  is  that  a  period  of  10  to  15  years — certainly 
not  less  than  10  years — would  be  necessary  to  establish  an  average  level  of^ 
Income  which  would  preserve  the  safe  continuance  of  operations  and  integrity 
of  the  investment  underlying  them. 

It  must  be  apparent  fron;  the  foregoing  presentation  of  the  emergencies  and" 
conditions  with  which  we  are  constantly  faced — storm,  flood,  moving  parts  of 
our  line  in  concert  with  the  levees,  that  the  percentage  variation  of  income^ 
represented  by  the  sudden  cessation,  or  acceleration,  of  traffic  from  one  or 
more  of  the  few  industries  on  our  line — the  fluctUMtions  of  general  buFiuess 
both  locally  and  nationally;  competition  caused  by  improved  highways  and  the 
use  of  motor  vehicles,  and  the  difficulties  inherent  to  all  short  lines — that  of 
obtaining  a  sufficient  division  of  rates,  that  the  determination  of  earnings  for 
recapture  purposes  ns  applied  to  a  single  year  without  consideration  of  inconie- 
or  deficits  of  previous  and  of  succeeding  years,  is  a  manifest  injustice.  The 
bondholders  expect  interest  to  be  paid  on  their  investment,  and  they  are  en- 
titled to  it.  If  the  company  had  paid  that  interest  from  the  1925  earnings 
and  recapture  was  enforced,  the  company  would  not  have  been  able  to  continue 
in  operation — much  less  meet  the  disaster  of  the  Caernarvon  Hood  in  1927  or 
the  almost  complete  loss  of  business  in  1930  and  1931 — in  which,  notwithstand- 
ing drastic  reduction  in  staff  and  working  force  and  economies  in  every  direc- 
tion, we  have  had  nn  actual  operating  loss  of  $124,000  which  has  absorbed 
that  much  of  the  reserve  we  had  been  able  to  s«et  up — and  at  this  particular 
period  of  our  troubles,  we  are  forced  to  expend  a  substantial  sum  of  our  avail- 
able reserve  to  appear  and  submit  our  protest  against  this  tentative  recapture 
report. 

The  expectations  from  section  15a  were  predicated  upon  a  belief  that  the 
transportation  business  would  always  increase  and  that  the  control  of  rates 
was  a  governing  factor.  Present  conditions  show  the  utter  fallacy  of  that 
supposition.  The  essential  factor  in  transportation  is  volume — rates  are  sec- 
ondary. Eliminating  15a,  the  commission,  through  the  control  of  rates  and 
particularly  of  division  of  rates,  is  in  a  position  to  help  the  weak  roads  and 
give  the  public  the  benefit  of  lower  rates  when  excessive  earnings  might  accrue- 
to  any  one  or  more  carriers.  The  same  theory  upon  which  15a  was  declared 
constitutional  would  apply.    It  is  covered  in  section  15,  paragraph  6,  of  the  act. 

(The   following   entered   their  appearance  from  American  Short 
Line  Railroad  Association:) 

W.  C.  Adams,  general  manager,  Bowdon  Railway  Co.,  Bowdon,  Ga. 

W.  A.  Blue,  president  and  general  manager,  Aberdeen  &  Rockfish  Railroad' 
Co..  Aberdeen,  N.  C. 

W.  E.  Brown,  president,  Cowlitz,  Chehalis  &  Cascade  Railway,  Chehalis.  Wash. 

J.  E.  DuPont,  jr.,  vice  president.  Pearl  River  Valley  Railroad  Co.,  Picayune. 
Miss. 

Andrew  L.  Horst,  executive  vice  president,  Cambria  &  Indiana  Railroad  Co.,- 
1320  Broad  Street  Station  Building.  Philadelphia,  Pa. 

F.  .1.  Hughes,  president,  De  Kalb  &  Western  Railroad,  Meridian,  Miss. 

Van  S.  Jodon,  president,  Bellefonte  Central  Railroad  Co.,  Bellefonte.  Pa. 

A.  S.  Lindsey,  general  manager.  Central  West  Virginia  &  Southern  Railroad;- 
Hendricks,  W.  Va. 
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John  Bernard  McCaffrey,  mana.iier.  La  Salle  &  Burear  County  Railroad. 

A.  C.  McDannel,  general  mnnager,  i'ort  Huron  &  Detroit  Railroad  Co..  Port 
Huron,  3klich. 

Amel  T.  Nelson,  general  manaj;er,  California  Western  Railroad  &  Navigation 
Co..  Fort  Bragg,  Calif. 

F.  A.  Nelson,  traffic  manager,  Shreveport,  Alexandria  &  Southwestern  Rail- 
way System,  Kansas  City,  Mo. ;  representing  Longview,  Portland  &  Northern : 
Louisiana  &  Pacific  Railway;  Sibley  Lake,  Bistineau  &  Southern;  and  Missis- 
sippi Eastern  Railway. 

G.  F.  Thomas,  traffic  manager,  Ashley,  Drew  &  Northern  Railway  Co. :  El 
Dorado  &  Wesson  Railway  Co.;  Fordyce  &  Princeton  Railroad  Co.;  North 
Louisiana  &  Gulf  Railroad  Co. ;  Warren  &  Ouachita  Valley  Railway  Co. ;  Boyle 
Building,  Little  Rock,  Ark. 

H.  B.  Whipple,  traffic  manager,  New  York  Dock  Railway ;  Bush  Terminal 
Railroad  Co.,  44  Whitehall  Street,  New  York,  N.  Y. 

W.  C.  White,  general  manager,  Cadiz  Railroad  Co.,  Cadiz,  Ky. 

George  P.  Wilson,  traffic  manager,  Bellefonte  Central  Railroad,  Commercial 
Trust  Building,  Philadelphia,  Pa. 

The  Chairman.  We  will  go  ahead  at  10  o'clock  in  the  morning, 
continuing  with  Colonel  Thorn's  statement. 

(Thereupon,  at  12.22  o'clock  p.  m.,  the  committee  adjourned  to 
meet  at  10  o'clock  a.  m.  the  following  morning,  Friday,  February 
5,1932.) 
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FRIDAY,  FEBBUABY  5,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

WashingtoUy  D.  C, 

The  committee  this  day  met  at  10.00  a.  m.,  Hon.  Sam  Rayburn, 
chairman,  presiding. 

The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  ALFRED  P.  THOM,  GENERAL  COUNSEL  OF  THE 
AMERICAN  RAILWAY  EXECUTIVES  ASSOCIATION,  AND  THE 
AMERICAN  RAILWAY  ASSOCIATION,  TRANSPORTATION  BUILD- 
ING, WASHINGTON,  D.  C— Resumed 

The  Chairman.  All  right,  Mr.  Thorn,  you  may  proceed. 

Mr.  Thom.  Mr.  Chairman  and  Gentlemen:  I  promised  Mr.  Nelson 
to  put  into  the  record  references  to  some  cases  that  I  mentioned  by 
name,  but  not  bv  volume.     I  will  now  do  that. 

The  Dayton-Goose  Creek  Railway  Co.  v,  U.  S.,  et  al.  (263  U.  S., 
456);  New  England  Division  case,  Akron,  Canton  &  Youngstown 
Railroad  v,  U.  S.  (261  U.  S.,  148);  the  O'Fallon  case,  St.  Louis  & 
OTallon  Ry.  Co.,  i\  U.  S.  (272  U.  S.,  461). 

When  I  was  last  on  the  stand,  Mr.  Chairman,  I  was  discussing  the 
question  of  the  repeal  of  that  portion  of  the  law,  which  provides  for 
valuation.  I  had  stated  to  the  committee  that  if  recapture  goes,  the 
main  office  of  valuation  would  disappear. 

If,  in  addition  to  that,  the  rate  making  provision  of  loa  is  changed, 
as  here  suggested,  valuation  w^ill  no  longer  be  necessary  to  that. 

It  was  suggested,  however,  that  valuation  would  still  have  a  valu- 
able office  to  perform  in  connection  with  the  action  of  the  commission 
in  respect  to  the  approval  of  securities,  and  I  stated  in  respect  to  that 
matter  that  such  elaborate  knowledge  of  valuation  as  was  required 
by  19a  was  not  at  all  necessary  to  the  commission  in  passing  on  the 
issue  of  securities  under  section  20a ;  that  in  administering  the  latter 
section,  they  performed  very  much  the  office  which  a  careful  lender 
would  perform  in  making  his  estimate  of  value  and  I  might  have 
added  then,  as  I  do  add  now,  that  this  is  proved  by  the  situation 
which  has  obtained  in  this  country.  The  commission  has,  ever 
since  the  28th  of  February,  1920,  been  passing  upon  the  issuance  of 
securities.  They  have  done  it  during  all  of  that  time  without  the 
aid  of  this  valuation,  because  the  valuation  is  not  yet  made.  It  has 
been  very  intelligently  done  and  very  successfully  done.  That  such 
valuation  is  not  essential  to  it  has  been  proved  by  the  course  of  the 
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imission  during  the  last  12  years  where  they  passed  on  these 
[uestions  without  the  aid  of  valuation,  which  the  commission  has 
not  yet  completed. 

I  was  coming  then  to  consider  the  cost  to  the  Government  and  to 
the  railroads  for  this  valuation  work.  I  may  say  that  a  number  of 
executives  are  now,  from  time  to  time,  visiting  the  commission  with 
requests  that  there  be  a  let  up  or  a  discontinuance,  at  least  tem- 
porarily, of  the  valuation  work  so  that  in  these  times  of  extreme  demand 
for  money,  they  may  get  rid  of  that  expense.  It  is  an  acute  subject 
with  them  and  you  will  see  the  reason  for  it  when  I  give  you  these 
figures.  I  will  read  them  into  the  record.  I  will  read  a  few  of  them 
and  with  the  permission  of  the  committee  I  will  ask  that  the  table  be 
copied  into  the  record.  I  hand  a  copy  of  it  to  the  reporter  for  that 
purpose. 

The  Chairman.  That  may  be  done. 

Mr.  Thom.  Valuation  commenced  in  1913.  For  that  year,  the 
Government  spent  $10,366.33. 

Mr.  HuDDLESTON.  Coloucl,  may  I  ask  you  the  source  of  your 
figures? 

Mr.  Thom.  The  source  of  my  figures  is  our  valuation  bureau. 
The  presidents  of  the  railroads  have  an  organization  whose  duties  are, 
among  others,  to  attend  to  this  matter  of  valuation.  Mr.  Hulme, 
of  Philadelphia,  is  vice  chairman  of  that  organization  and  he  keeps 
accurate  records.  The  figures  I  give  are  furnished  me  by  him. 
Now,  of  course,  they  are  subject  to  checking  from  the  commission's 
own  records  so  far  as  the  commission  is  concerned,  and  I  am  certain 
that  they  are  correct,  not  only  as  to  the  cost  to  the  commission  but 
as  to  the  cost  to  the  carriers. 

Mr.  HuDDLESTON.  When  you  say  "our*'  you  mean  the  railroad 
executives? 

Mr.  Thom.  Yes,  sir. 
I  will  read  this  table. 

Valuation  expenses 


RAILROAD   LEGISLATION 


323 


Year  ended  June  30 


1913. 
1914. 
1915- 
1016- 
1917. 
1918- 
1919- 
1920- 
1921- 
1922. 
1923. 
1924- 
1925- 
1926. 
1927- 
1928. 
1929. 
1930- 
1031  _ 


By  Govern- 
ment 


Total- 


$10, 
456, 
2. 131. 
2,984, 
3,283, 
3,384, 
3,  .'•.25, 
2,956, 
2.  728, 
1, 595, 
1,293. 
1,245, 
1.064, 
1. 593, 
1.712, 
2,067, 
2,332. 
2,534, 
3, 246, 


366.33 
5fi5.  32 
924.  74 
332.  83 
883.91 
444.  31 
899.42 
736.08 
656.  45 
488.89 
526.16 
718.33 
654.  57 
830.36 
051.74 
141.17 
013.  13 
978.57 
694.00 


By  Class  I  car- 
riers 


40, 148, 906. 31 


>  $1, 865, 
2.713, 
6.030, 
7,048, 
8,014, 
8. 252. 
9,713. 
11,480. 
8, 657, 
7,603, 
6,647, 
6,898, 
7.826, 
8,432, 
8,998, 
8,856, 
10, 581, 
9,153, 


741. 25 

762.55 
759. 68 
922.44 
141.51 
783.50 
923.04 
922.  r.5 
862.46 
164,00 
486.81 
924.75 
763. 39 
409.  Ofi 
772.  31 
766.30 
841.57 
939.67 


Total 


»  137, 778. 886.  94 


$2,332. 

4,845, 

8,015. 

10, 332. 

11,398, 

11,778, 

12, 670. 

14,209, 

10,253. 

8,896, 

7, 893, 

7, 9<.3, 

9.420, 

10, 144. 

11,065, 

11,188, 

13,116, 

12,400, 


672.90 
687.29 
092.51 
806.34 
585.82 
682.92 
659.12 
579. 10 
351.35 
690.16 
205.14 
579.  32 
593.  75 
4«j0.80 
913.48 
779.  43 
820.14 
633.67 


177, 927, 793.  24 


»  Valuation  expenses  Mar.  1,  1913,  to  June  30,  1914;  $12,895,289.16  of  the  amount  spent  by  railroads  was 
cnarged  to  Federal  operation,  per  information  received. 
»  Some  few  carriers  not  reporting. 
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Mr.  HuDDLESTON.  Is  it  your  view,  Colonel,  that  that  work  should 
be  stopped? 

Mr.  Thom.  Be  stopped,  except  that  the  archives  should  be  kept, 
so  far  as  they  are  now  in  the  hands  of  the  commission,  and  that  the 
commission  should  continue  to  keep  itself  informed  of  any  changes  in 
the  physical  properties  by  way  of  additions,  betterments,  retirements, 
and  so  forth,  so  as  to  have  records  adequate  for  any  practical  purpose. 

So  far  as  I  can  see,  if  the  proposed  amendments  to  15  (a)  are  adopted, 
the  only  office  of  valuation  would  be  in  confiscation  cases.  There  is 
enough  accumulated  in  the  archives  of  the  commission  already  to 
show  an  inventory  of  what  the  carriers*  properties  consist.  The 
cominission  would  keep  that  inventory  up  to  date  so  as  to  show  any 
additions  and  betterments,  and  changes  in  it.  There  would  thus  be  no 
dispute  as  to  what  the  property  is.  The  only  question  would  be  as  to 
its  value  and  that  would  be  then,  as  it  must  be  always  in  a  confiscation 
case,  a  question  for  the  courts. 

In  a  confiscation  case,  the  court  has  said  that  it  will  determine  for 
itself  every  one  of  the  factors  that  go  into  the  question  that  will 
determine  the  issue. 

So  that  I  do  not  see  how  any  interest  of  the  Government,  ot  the 
public,  or  of  the  carriers  would  be  prejudiced  if  this  was  done  away 
with.  I  do  not  know  what  position  the  Interstate  Commerce  Coin- 
mission  will  take  on  the  subject. 

Mr.  HuDDLESTON.  Mav  I  ask  a  question? 

Mr.  Thom.  Yes,  sir. 

Mr.  HuDDLESTON.  Is  it  your  view  that  the  earnings  of  the  carriers 
iS  based  upon  these  practical  considerations,  that  you  have  referred 
to,  that  determines  what  rates  should  be,  will  never  exceed  a  reason- 
able return;  will  never  be  unreasonably  high  from  the  standpoint  of 
return? 

.  Mr.  Thom.  I  do  not  think  they  can  be.     You  are  asking  me  for 
my  opinion? 

Mr.  HuDDLESTON.  Ycs. 

Mr.  Thom.  I  do  not  think  that  there  can  be  unreasonable  earnings 
from  reasonable  rates. 

Mr.  HuDDLESTON.  Well,  of  course,  "return"  is  one  of  the  elements 
entering  into  what  is  a  reasonable  rate. 

Mr.  Thom.  And  whenever  it  gets  to  the  point 

Mr.  HuDDLESTON  (continuing).  Is  there  never  to  be  a  time  in  the 
future  when  the  commission  will  find  it  desirable  and  just  in  order  to 
determine  what  is  a  just  and  reasonable  rate,  to  know  what  the 
investment  of  the  earners  is? 

Mr.  Thom.  No  more  so  than  it  coidd  get  from  general  conditions. 
I  can  very  well  understand  that  the  earnings  of  the  carriers  might,  in 
times  of  great  prosperity,  reach  such  a  figure  that  the  commission 
will  say,  "These  rates  are  no  longer  reasonable,  and  they  must  be 
reduced,*'  but  I  think  rate  making  is  an  intensely  practical  question. 

I  think  they  wouJd  judge  that  by  economic  conditions.  I  do  not 
think  it  is  possible  to  determine  it  by  value,  except  to  give  value  the 
office  that  it  always  occupied  up  to  the  time  of  the  recapture  policy 
of  Congress,  of  preventing  the  earnings  of  the  carriers  being  so  low  as 
tolamount  to  confiscation. 
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Mr.  HuDDLESTON.  You  use  the  expression,  that  the  fixing  of  rates 
is  a  practical  question.  Just  what  have  you  in  your  mind,  except 
the  effect  of  the  rate  on  the  movement  of  traffic? 

Mr.  Thom.  That,  and  on  the  amount  necessary  to  furnish  the 
public  with  the  needed  transportation. 

Mr.  HuDDLESTON.  Then,  needed  transportation  and  the  movement 
of  the  traffic  are  the  two  factors? 

Mr.  Thom.  Two  large  factors  to  be  considered. 

Mr.  HuDDLESTON  (continuing).  That  should  fix  the  amount  of  the 
rate  charged? 

Mr.  Thom.  That  is  what  I  think. 

Now,  I  referred,  or  I  have  brought  to  the  attention  of  the  committee, 
the  three  major  subjects  to  which  I  wish  to  address  myself. 

Mr.  Mapes.  Before  you  start  on  that — are  you  through,  Mr. 
Huddleston? 

Mr.  Huddleston.  Yes. 

Mr.  Mapes.  May  I  interrupt  you  to  get  your  position  clearly,  on 
this  valuation  question.  You  said  that  the  commission  ought  to 
keep  the  records  which  it  now  has. 

Mr.  Thom.  I  do  not  quite  hear  you,  Mr.  Mapes. 

Mr.  Mapes.  I  say,  that  you  said  that  the  commission  ought  to  keep 
the  record  which  it  has  already  obtained  in  regard  to  the  valuation, 
and  to  keep  itself  informed  on  the  additions  and  betterments  and 
improvements  made  from  now  on. 

Mr.  Thom.  And  retirements. 

Mr.  Mapes.  And  retirements;  yes. 

Mr.  Thom.  Yes. 

Mr.  Mapes.  Now,  this  section  3,  paragraph  (f),  of  H.  R.  7116 
starts  off  by  saying: 

(f)  upon  completion  of  the  original  valuations  herein  provided  for  the  com- 
mission shall  thereafter  keep  itself  informed  of  all  new  construction,  extensions,, 
improvements,  retirements,  or  other  changes  in  the  condition,  quantity,  use, 
and  classification  of  the  property  of  all  common  carriers. 

The  only  difference  between  your  position  and  the  commission's 
position  is  this,  that  the  commission  believes  that  it  should  go  ahead 
and  complete  the  original  valuation  as  provided  for  by  law  and  then 
keep  itself  informed  about  these  new  matters,  and  j^our  position  is 
that  the  commission  should  not  attempt  or  be  authorized  to  complete 
the  original  valuation  which  it  has  been  working  on  all  these  years. 

Mr.  Thom.  I  think  that  is  true,  Mr.  Mapes. 

Mr.  Mapes.  That  is  the  diflerence  between  your  position  and  the 
commission 's. 

Mr.  Thom.  That  is,  as  I  understand  it. 

Mr.  Mapes.  And,  as  far  as  keeping  informed  is  concerned,  you 
approve  of  the  provisions  of  the  section  3  paragraph  (f). 

Mr.TnoM.  I  shall,  in  a  few  moments,  present  to  the  committee  a 
draft  of  amendments  which  I  advocate  in  respect  to  this  bill,  7117. 

Mr.  Mapes.  When  Mr.  Eastman  returns  here,  I  would  like  to 
have  him  tell  us  how  long  he  thinks  it  will  take  the  commission  to 
complete  the  valuation  of  the  roads,  and  I  would  like  now  to  have 
your  judgment  about  that. 

Mr.  Thom.  My  judgment  would  not  be  worth  anything,  Mr. 
Mapes.     I  have  not  been  engaged  in  this  valuation  work,  but  I  will 


say,  that  if  recapture  is  continued,  they  will  never  complete  it,  because 
so  long  as  recpature  remains,  they  will  have  to  have  valuation  for 
each  recapture  year. 

Mr.  Mapes.  Of  course,  the  valuation  law  was  passed  before  the 
recapture  clause  was  thought  of,  and  without  any  reference  to  it. 

Mr.  Thom.  Exactly. 

Mr.  Mapes.  The  original  reasons  for  the  valuation  law  were  quite 
independent  of  that. 

Mr.  Thom.  Quite  independent  of  that,  and  the  original  reasons 
have  been  accomplished. 

The  commission  has  obtained  a  very  satisfactory  view  of  the 
relation  between  valuation  and  capitalization,  and  that  was  the 
original  object  of  valuation. 

Now,  Mr.  Chairman,  as  I  say,  I  have  presented  to  the  comniittee 
the  three  major  propositions  to  which  I  A\dsh  to  call  their  attention. 

Before  presenting  the  amendments,  which  I  wish  the  committee 
would  consider,  I  wish  to  say  a  few  words  more  in  regard  to  recapture. 

I  would  like  to  ask  the  committee's  careful  attention  to  one  of  the 
most  profound  contributions  to  the  thought  of  transportation  that  I 
have  come  across,  which  was  made  by  Mr.  Justice  Brewer  in  an 
opinion  that  he  delivered  in  the  Supreme  Court. 

The  case  to  which  I  refer  is  the  case  of  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (183  U.  S.  95).  I  rank  Mr.  Justice  Brewer  as  one 
of  the  greatest  justices  that  ever  adorned  the  Supreme  Court.  There 
are  two  points  involved  in  the  quotations  that  I  shall  read  to  you. 
One  is  that  relating  to  the  proposition  of  law  to  govern  earnings.  I 
mean,  the  proposition  of  economic  law  to  govern  earnings,  and  the 
other  relates  to  the  power  of  Congress  to  deal  with  that  law. 

Mr.  Justice  Brewer,  when  he  delivered  this  opinion,  was  evidently  of 
the  opinion  that  the  power  of  Congress  to  deal  with  questions  of  this 
sort  was  more  circumscribed  than  the  Supreme  Court  has  subse- 
quently held  it  to  be. 

Whatever  may  be  the  power,  you  gentlemen  are  sitting  here  to 
determine  what  the  proper  policy  is,  not  what  the  extent  of  your 
power  is,  and,  whatever  may  be  your  judgment  of  your  power,  I  feel 
confident,  that  what  Mr.  Justice  Brewer  said  as  to  the  principles 
involved,  will  arrest  your  most  careful  consideration. 

Here  is  what  he  savs: 

Pursuing  this  thought,  we  add  that  the  State's  regulation  of  his  charges  is  not 
to  be  measured  by  the  aggregate  of  his  profits,  determined  by  the  volume  of 
business,  but  by  the  question  whether  any  particular  charge  to  an  individual  deal- 
ing with  him  is,  considering  the  service  rendered,  an  unreasonable  exaction.  In 
other  words,  if  he  has  a  thousand  transactions  a  day  and  his  charges  in  each  are 
but  a  reasonable  compensation  for  the  benefit  received  by  the  party  dealing  with 
him,  such  charges  do  not  become  unreasonable  because  by  reason  of  the  multitude 
the  aggregate  of  his  profits  is  large.  The  question  is  not  how  much  he  makes  out 
of  his  volume  of  business,  but  whether  in  each  particular  transaction  the  charge 
is  an  unreasonable  exaction  for  the  services  rendered.  He  has  a  right  to  do  busi- 
ness. He  has  a  right  to  charge  for  each  separate  transaction  that  which  is  rea- 
sonable compensation  therefor,  and  the  legislature  may  not  deny  him  such 
reasonable  compensation,  and  may  not  interfere  simply  because  out  of  the  mul- 
titude of  his  transactions  the  amount  of  his  profits  is  large. 

In  that  case  the  court  was  dealing  with  a  stock  yards  company. 
In  the  case  of  Louisville  &  Nashville  R.  R.  Co.  v.  Estabrook  (184  U, 
S.,  46),  that  same  rule  was  declared  to  be  applicable  to  railroads. 
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Now,  of  course,  I  can  see  the  prominence  that  the  idea  has  in  the 
minds  of  many  people  that  here  are  large  profits  derived  by  some  of 
these  railroads,  and  a  tendency  to  say  that,  simply  because  the  profits 
are  large,  that  means  that  they  are  making  too  much. 

It  must  be  borne  in  mind  in  considering  that  question  that  if  the 
rates  are  reasonable,  the  profits  coming  from  increased  service,  not 
from  increased  rates,  are  reasonable. 

Here,  in  the  bituminous  region,  served  by  the  Pocahontas  carriers, 
in  one  year  the  amount  of  coal  they  handlecl  was  541  per  cent,  I  think, 
more  than  in  the  previous  year.  Naturally,  they  made  more  money, 
but  they  perfonned  more  service  and  the  amount  of  their  earnings 
was  attributable  to  the  quantity  of  their  services,  and  not  to  the 
rates. 

I  wish  the  committee  would  bear  that  in  mind  in  considering  this 
general  question,  because  I  believe  there  is  a  profound  philosophy 
underlying  that  view,  and  certainly  I  can  see  now,  considering  the 
condition  of  industry  which  is  served  by  these  carriers,  considering 
all  of  the  economic  conditions  involved,  that  the  amount  of  the 
earnings  of  these  carriers  might  be  an  adequate  and  satisfactory 
reason  for  the  commission  to  say,  **  under  all  of  the  circumstances 
surrounding  this  matter,  we  think  your  rates  are  too  high  and  they 
must  come  down." 

That  is  a  matter  of  conscientious  judgment  of  men  tr>'ing  to  adapt 
the  rules  of  commerce  to  the  conditions  of  commerce. 

Now,  passing  along  a  little  further 

Mr.  GiLLEN.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Gillen. 

Mr.  Gillen.  You  spoke  of  the  Pocahontas  field,  and  the  earnings 
from  that  field. 

Mr.  Thom.  Yes,  sir. 

Mr.  Gillen.  I  would  like  to  call  your  attention  to  a  matter  in 
connection  with  that,  and  in  connection  with  what  you  have  said 
relative  to  a  proper  basis  for  rate  making. 

If  I  imderstand  you  correctly,  you  have  said  in  part  that  rates 
must  be  based  upon  the  particular  facts  under  a  particular  situation. 

Mr.  Thom.  Yes,  sir. 

Mr.  Gillen.  Now,  as  I  understand,  the  Chesapeake  &  Ohio  and 
the  Norfolk  &  Western,  are  two  of  the  railroads  that  have  been  for- 
tunate enough  to  make  excess  earnings.  I  understand  that  they  can 
put  coal  into  Chicago  from  Charlewton,  W.  Va.,  at  a  rate  which  is 
about  50  per  cent  less  per  ton  mile  than  the  coal  from  Terre  Haute, 
Ind.,  can  be  placed  in  Chicago. 

We  know  that  the  bituminous  fields  in  Illinois  and  Indiana  have 
been  on  the  rocks  for  at  least  four  or  five  years,  gradually  going  down 
until  there  is  practically  no  business  in  the  bituminous  fields.  I  think 
the  record  will  show  that  the  railroads  serving  that  bituminous  field 
are  also  on  the  rocks. 

Taking  your  base  for  rate  making,  applying  it  to  all  of  the  cir- 
cumstances, just  how  would  you  remedy  the  situation?  Would  you 
reduce  the  rates  for  coal  from  the  Pocahontas  Field,  and  increase  the 
rates  from  the  bituminous  field  in  the  Mid- West? 

Mr.  Thom.  Is  that  your  question? 

Mr.  Gillen.  Yes,  sir;  that  is  the  question. 
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Mr.  Thom.  My  answer  to  that  would  be  that  I  would  have  to 
consider  that  subject  after  one  of  the  economic  conditions  had  been 
revealed  to  me,  and  I  do  not  know  just  what  I  would  do  under  any 
given  case,  until  that  complete  survey  is  made. 

Mr.  Gillen.  I  reahze  that,  but  in  a  general  way,  taking  your  base 
for  rate  making,  what  would  you  say,  in  a  general  way,  would  be  a 
remedy? 

Mr.  Thom.  Well,  what  has  been  done  in  two  competing  fields  for 
the  lake  deliveries  is  this :  There  are  two  bituminous  fields  competing 
for  that  business.  One  is  the  bituminous  field  in  Pennsylvania,  and 
the  other  the  field  in  the  Pocahontas  region.  There  has  been  a  long 
and  protracted  controversy  between  the  roads  serving  those  districts 
as  to  what  ought  to  be  done  in  equalizing  of  rates.  Finally  the  com- 
mission has  said  there  shall  be  a  certain  differential  between  the  two, 
and  they  have  tried  to  adjust  that  so  that  each  one  would  have  a  fair 
show  at  the  lake  traflfic. 

Now,  all  of  those  things  are  to  be  taken  into  consideration.  It 
may  be  that  you  would  have  to  treat  that  situation  you  have  referred 
to  by  some  differential,  but  at  any  rate  all  of  the  conditions  would  have 
to  be  studied,  and  the  best  judgment  that  human  beings  can  give  to  it 
would  have  to  be  made  the  basis  of  a  decision  in  respect  to  the  condi- 
tions that  are  applicable. 

Mr.  Gillen.  If  I  understand  correctly,  recently  the  commission 
dismissed  an  application  for  increase  in  the  bituminous  region,  did 
it  not? 

Mr.  Thom.  I  think  so;  I  do  not  keep  up  with  those  matters,  so  I 
do  not  know;  but  I  think  that  you  are  right. 

Mr.  Gillen.  Now,  as  to  the  roads  that  are  able,  that  are  able 
to  earn  the  excess,  and  the  roads  that  are  not — the  roads  that  are 
able  to  earn  the  excess  are  able  to  render  superior  service  by  keeping 
their  roads  and  equipment  up,  while  those  that  are  not  able  to  earn 
the  excess,  the  weak  sisters,  we  understand,  can  not. 

The  question  in  my  mind  is,  taking  the  case  that  I  have  cited  as  a 
concrete  example,  how  can  that  condition  be  remedied? 

The  operators  of  the  bituminous  coal  fields  in  the  mid-West  are 
complaining  bitterly  on  account  of  a  discrimination  in  freight  rates, 
and  I  bring  this  example  forward  in  order  to  get  your  idea  on  how 
that  condition  can  be  remedied. 

Mr.  Thom.  My  idea  of  practical  rate  making  is  exceedingly 
limited.  I  have  had  no  experience  in  that  fine,  but  what  I  would 
suppose  would  be  the  complaint  of  the  Indiana  and  Illinois  mines 
would  be  that  these  other  roads  can  put  coal  into  the  market  wliich 
they  wish  to  reach  at  such  a  cheap  price  that  these  Indiana  and 
Illinois  lines  can  not  compete,  and  I  assume  that  therefore  their 
remedy  would  be  to  ask  the  commission  to  estabUsh  a  proper  differ- 
ential between  the  rates  applicable  between  the  various  fields. 

Mr.  Gillen.  There  is  that  factor  entering  into  it,  and  I  wanted  a 
discussion  from  the  standpoint  of  the  freight  rates,  and  its  effect 
on  that  situation. 

The  Chairman.  Mr.  Gillen,  before  we  leave  that,  let  me  ask  you 
one  question.  Is  there  a  difference  in  cost  of  production,  in  producing 
the  coal,  in  these  two  fields? 

Mr.  Gillen.  I  can  not  give  that,  as  a  matter  of  my  own  judgment. 
I  am  informed  that  there  is. 
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Now,  from  the  standpoint  of  the  recapture  clause,  if  the  theory  of 
the  recapture  clause  had  worked  out  in  practice,  I  understand  it  is 
in  evidence  here  that  the  railroads  in  the  Pocahontas  field,  under  the 
estimate  of  the  commission,  owed  26K  per  cent  of  the  estimated 
recapture  fund  in  the  country,  or  around  $100,000,000. 

Now,  if  the  recapture  clause  is  repealed,  retroactively,  and  these 
railroads  serving  the  Pocahontas  field  are  permitted  to  retain  that 
excess  earnings,  which  approaches,  under  the  estimate  given  by  the 
commission,  $100,000,000,  will  they  not  be  able  to  give  more  superior 
service  than  they  are  now  giving  and  thereby  further  handicap  the 

xT^"^  '  ^^^  *^®  railroads  that  serve  them  in  the  mid-West? 

Mr.  Thom.  It  would  be  easy  enough,  as  I  say,  to  adjust  the  relation 
between  the  two  by  a  differential,  and  I  do  not  think  that  it  can  be 
properly  said  that  supenor  service  to  the  public  should  be  withheld 
because  of  some  other  situation  in  the  country.  In  other  words  if 
the  public  can  be  served  better  from  the  Pocahontas  field  than  thev 
are  now  served,  that  superior  service  ought  not  to  be  withheld  from 
them  simply  because  some  other  section  of  the  country  can  not  be 
served  as  well.  We  all  have  got  to  recognize  our  natural  handicaps 
whatever  they  are. 

Mr  Gillen:  Well,  Colonel,  I  have  been  interested  to  know 
^'^etheT  or  not  the  recapture  clause  had  any  friends  whatever. 

Mr  Thom.  I  heard  you  ask  that  question,  and  I  heard  the  answer 
that  the  witness  gave,  that  he  did  not  think  that  there  were  any. 

Mr.  Gillen.  And,  I  was  just  wondering  whether  there  was  an 
Illustration  showing  that  if  the  theorv  of  the  recapture  clause  had 
been  carried  out  and  this  $100,000,000  had  been  recaptured  from  the 
Pocahontas  field  and  was  available  now,  would  it  not  be  equitable  to 
administer  it  under  the  law  as  written  so  as  to  help  the  mid-western 
roads  serving  the  bituminous  fields  there? 

Mr.  Thom.  There  area  very  considerable  number  of  assumption  in 
your  question.  One  is  that  if  it  had  been  recaptured,  and  was  avpil- 
able  now.  I  understand  that  there  is  $100,000,000  difference  between 
the  valuation  that  is  insisted  upon  by  the  Interstate  Commerce  Com- 
mission and  the  Norfolk  &  Western  road.  I  understand  that  that  is 
a  matter  of  very  senous  Utigation.  I  do  not  expect  that  question  to 
be  solved  for  years  to  come,  so  that  the  assumption  of  having  it  now 
IS  an  impossible  one. 

Mr.  Gillen.  You  understand  my  question.  I  was  just  trying  to 
carry  the  theory  into  practice. 

Mr.  Thom.  I  understand  your  question,  but  here  is  a  consideration 
which  must  not  be,  I  think,  in  justice,  lost  sight  of,  to  insist  on  that 
recapture  policyr-^peaking  now  entirely  aside  from  any  interest  of 
any  railroad,  because  I  have  not  come  here  to  plead  for  the  interests 
of  any  railroad. 

Mr.  Gillen.  I  understand  that. 

Mr.  Thom.  But,  tested  by  the  interests  of  the  pubUc  it  will  result 
m  such  bankruptcy,  such  a  burden  upon  the  economic  prospects  of 
recovery,  that  every  interest  in  this  country,  from  agriculture  around, 
will  be  greatly  prejudiced  because  our  economic  recovery  will  be 
mdehmtely  postponed 

Now,  that  is  a  large  consideration  that  I  wish  to  bring  to  the 
attention  of  this  committee.  Is  it  sound  policy  for  this  committee  to 
insist  on  a  policy  which  means  additional  bankruptcies  through  the 
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roads  subject  to  recapture,  which  would  have  a  disturbing  effect  upon 
all  of  the  other  roads,  even  if  they  are  not  in  the  recapture  class, 
because  of  the  economic  conditions  with  which  they  have  to  deal  and 
the  same  is  true  of  every  other  industry  in  the  country  in  addition  to 
the  railroads? 

Mr.  Gillen.  Mr.  Thom,  I  do  not  want  you  to  understand  by  my 
questions  that  I  am  failing  to  see  the  evils  of  the  recapture  whatever 
they  are. 

Mr.  Thom.  Yes,  sir. 

Mr.  Gillen.  Now,  just  one  more  point.  I  was  interested  in  your 
discussion  of  the  equities  surrounding  the  repeal  of  section  15a  retro- 
actively, and  the  disposition  of  the  recapture  fund. 

In  matters  of  this  kind,  does  not  the  superior  equity  control  the 
distribution  of  a  fund  of  this  character?    Should  it  not  control  it? 

Mr.  Thom.  I  have  no  doubt  in  the  world  that  that  is  true  as  a 
statement  of  a  general  principle. 

Mr.  Gillen.  Would  there  have  been  a  recapture  fund  if  the  rates 
had  been  fixed  on  a  proper  basis?  The  excess  has  been  paid  by  the 
siiippers,  has  it  not? 

Mr.  Thom.  If  there  is  any  excess. 

Mr.  Gillen.  Well,  whatever  there  is. 

Mr.  Thom.  But  I  am  claiming  that  the  rates  which  were  to  be  the 
base  of  recapture  have  never  been  in  effect,  and  therefore,  there  is  no 
excess. 

Mr.  Gillen.  Assuming  that  there  is  an  excess — then,  let  us  assume. 

Mr.  Thom.  Well,  that  is  a  right  big  assumption,  but  I  see  what 
inference  you  wish  to  draw. 

Mr.  Gillen.  The  shippers  paid  the  excess. 

Mr.  Thom.  The  shippers  paid  the  revenues;  the  rates. 

Mr.  Gillen.  Very  well,  that  is  where  it  came  from;  the  shipper* 
paid  it,  as  I  understand. 

Mr.  Thom.  But,  it  was  not  excess  because  it  was  all  made  under 
rates,  under  section  1,  and  the  Supreme  Court  has  said  that  the 
shippers  have  no  equity. 

Mr.  Gillen.  The  shippers? 

Mr.  Thom.  The  shippers.  The  Supreme  Court  said  that  in  the 
Goose  Creek  case.     They  had  to  say  it  in  order  to  sustain  that  case. 

The  Chairman.  Well,  they  also  said  that  the  railroads  did  not 
have  any  equity  in  it  either. 

Mr.  Gillen.  At  least,  the  thing  that  I  am  trying  to  do,  and  I  take 
it  that  the  committee  is  trying  to  find  out,  is  who  has  the  superior 
equity. 

Mr.  Thom.  Well,  we  have  got  the  fact  that  the  shippers  have  been 
determined  by  the  Supreine  Court  to  have  no  equity;  we  have  got 
the  fact  that  the  rates  which  were  to  be  the  base  of  excess  earnings 
have  never  been  in  effect;  that  the  earnings  flowed,  not  from  them, 
but  from  reasonable  rates,  and  that  is  proved  by  the  fact  that  the 
commission  attempted  to  put  such  rates  into  effect  in  1920,  and 
under  the  piessure  of  economic  prices  immediately  began  to  abandon 
them.  Mr.  Eastman  comes  here  and  tells  you  that  the  rates  are 
the  same  as  they  would  have  been  if  the  provision  had  not  been  in 
the  law,  and  that  in  the  making  of  rates  that  provision  had  no  effect^ 
and  Mr.  Benton  tells  you  the  same. 

Mr.  Gillen.  One  more  question, 
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Assumins:  that  the  freicrht  rates  affecting:  the  Pocahontas  field  and 
the  bituminous  fields  that  I  have  mentioned  are  a  factor  in  conditions 
in  those  fields,  one  being  up  and  the  other  being  down.  What  remedy 
would  you  sugprost  that  would  open  the  bituminous  fields? 

Mr.  Thom.  The  one  I  have  just  suggested,  for  the  case  to  be  put 
before  the  Interstate  Commerce  Commission,  for  them  to  make  a 
study  of  the  question  of  whether  there  is  a  proper  relation  of  rates 
between  the  two  fields,  and  if  not,  to  establish  a  differential.  That  is 
all. 

Mr.  HocH.  Right  on  that  question,  Mr.  Gillen,  do  you  have  the 
actual  freight  rates  from  the  two  fields? 

Mr.  Gillen.  Yes. 

Mr.  HocH.  You  spoke  about  the  ton-mile  rate.  Of  course,  the 
distance  is  much  greater  from  the  Pocahontas  field. 

Mr.  Thom.  Yes,  sir. 

Mr.  Gillen.  Very  much  greater. 

Mr.  HocH.  What  is  the  rate? 

Mr.  Gillen.  The  actual  rate  from  Terre  Haute  is  $1.61,  and 
Charleston,  W.  Va.,  $3.15.  The  rate  per  ton-mile  from  Terre  Haute, 
Ind.,  is  9.04  mills;  and  the  rate  per  ton-mile  from  Charleston,  W.  Va., 
is  6.36. 

Mr.  Crosser.  What  was  that  last? 

Mr.  Gillen.  6.36. 

Mr.  HocH.  The  Indiana  field  has  about  1.40  difference  now. 

The  Chairman.  Nearly  100  per  cent. 

Mr.  HocH.  Yes;  into  lake  ports  on  actual  freight  rate.  How  are 
you  going  to  have  a  differential  that  will  do  very  much  more  than 
that?     It  might  be  possible.     I  do  not  know. 

Mr.  Gillen.  That  is  the  point  I  am  getting  at. 

Mr.  Thom.  Well,  I  think  that  requires  most  deliberate  study  and 
consideration  by  those  charged  with  that  duty. 

Mr.  HuDDLESTON.  May  I  ask  a  question? 

Mr.  Thom.  Yes,  sir. 

Mr.  HuDDLESTON.  I  waut  to  ask  what  authority  is  there  under  the 
law  for  the  commission  to  consider  the  fixing  of  these  rates  on  the 
particular  businesses,  upon  their  ability  to  compete  with  each  other 
and  for  instance  to  make  a  differential  that  will  enable  me,  if  I  am 
operating  a  mine  under  unfavorable  conditions,  in  one  field,  to  com- 
pete with  you,  in  another  field,  where  you  are  operating  under  favor- 
able conditions. 

Mr.  Thom.  That  is  a  matter  of  great  dispute,  Mr.  Huddleston. 

Mr.  HuDDLESTON.  Do  you  know  of  any  authority  of  law  for  that? 

Mr.  Thom.  Well,  that  is  a  matter  of  very  great  dispute,  and  I  can 
not  point  you  to  anything  that  makes  the  commission  an  arbiter  of 
economic  relations,  unless  it  is  the  Hoch-Smith  resolution. 

Mr.  Gillen.  Could  that  be  considered  in  the  public  interest? 

Mr.  Huddleston.  It  i^  in  effect  a  tariff  duty  between  the  States 
which  is  forbidden  in  the  Constitution. 

Mr.  Thom.  It  may  be  that  there  is  a  great  deal  of  substance  in 
what  you  have  in  mind,  Mr.  Huddleston,  but  there  is  a  great  dispute 
about  whether  the  power  exists. 

Mr.  Hoch.  In  the  fixing  of  rates,  regardless  of  what  the  power  may 
be,  the  commission  has  always  given  consideration  to  conditions 
existing. 
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Mr.  Thom.  I  think  they  have. 

Mr.  Hoch.  As  a  practical  matter,  they  have  had  to  give  consid- 
eration as  between  different  commodities,  and  different  locahties. 

Mr.  Thom.  You  have  got  to  give  consideration  to  them. 

The  Chairman.  You  have  got  to  give  consideration  to  them,  or 
you  are  going  on  a  mileage  basis  for  each  bushel  of  wheat,  and  each 
bushel  of  com. 

Mr.  Shallenberger.  Colonel,  I  do  not  want  to  stop  you,  because 
I  know  that  you  want  to  go  on,  but  I  want  you  to  repeat  again  a 
statement  that  you  made  that  both  Mr.  Eastman  and  Mr.  Benton 
have  agreed  that  the  rates  are  no  different  from  what  they  would 
have  been  if  we  had  not  had  the  rate  making  rule. 

Mr.  Thom.  That  is  what  I  understood  they  testified. 

Now,  may  it  please  the  committee,  I  wish  to  call  attention  to 
another  question. 

Mr.  Shallenberger.  In  other  words,  they  mean  that  section  15a 
has  not  had  any  effect  on  the  railroad  rates. 

Mr.  Thom.  That  is  what  those  gentlemen  said  befc^  you. 

Mr.  Shallenberger.  You  do  not  think  so  either? 

Mr.  Thom.  I  do  not  think  so,  because  I  do  not  think  that  they 
have. 

Mr.  Shallenberger.  You  also  think  that  is  true? 

Mr.  Thom.  I  think  it  is  true  also. 

Mr.  Shallenberger.  AH  right. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen:  A  question  has  arisen 
here  about  what  has  become  of  these  earnings  of  the  railroads.  They 
have  not  got  them.  They  have  not  set  up  any  reserve  against  any 
recapture  claims. 

Now,  what  has  become  of  them?  It  will  be  remembered  that  the 
railroads,  when  they  were  returned  to  their  owners  by  the  Govern- 
ment were  returned  in  a  condition  in  which  they  could  not  perform 
the  public  service. 

In  the  year  1922,  the  commission,  of  its  own  motion,  instituted  an 
inquiry  into  the  inadequacy  of  locomotives  and  cars  throughout  the 
country.  I  have  referred  to  the  complaint  of  the  shippers  in  1920. 
And,  in  the  years  1921  to  1923,  there  were  10  or  more  complaints 
filed  with  the  Interstate  Commerce  Commission  of  inadequate  transr 
portation  facilities  by  rail. 

In  addition  to  that,  the  Senate,  on  January  20,  1923,  passed  a 
resolution  known  as  Resolution  414,  calling  attention  to  the  inade- 
quate transportation  facilities  in  the  northwest  Pacific  States.  This 
resolution  was  made  the  basis  of  an  elaborate  investigation  by  the 
Interstate  Commerce  Commission,  which  made  a  report  thereon,  and 
which  will  be  found  in  I.  C.  C.  Report  87,  at  page  472. 

Now,  with  the  background  of  complaints,  with  that  condition  of 
inadequacy  of  transportation  facilities,  the  Association  of  Railway 
Executives  met  in  New  York  on  April  5,  1923.  I  was  present  at  the 
meeting,  and  they  adopted  this  resolution.  After  having  reviewed 
the  capacity  of  the  roads,  in  respect  to  equipment,  they  passed  this 
resolution. 
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The  railroads  in  full  realization  of  the  necessity  for  the  greatest  improvement 
and  expansion  possible  in  the  country's  transportation  facilities  to  meet  the  grow- 
ing demands  of  commerce,  actually  expended  in  the  year  1922: 

For  cars..      $200,  000,  000 

For  locomotives 45,  qoO,  000 

*or  trackage  and  other  facilities __ 195^  OOO,  000 

Total 440,  000,  000 

The  railroads  have  authorized  expenditures  for  equipment  and  other  facilities 
of  approximately  $1,100,000,000  for  the  year  1923,  divided  as  follows: 

For  care.  _. _ $515,000,000 

For  locomotives  _ 160,000,000 

ror  trackage  and  other  facilities 425,  000  000 

Total 1^  100,000,000 

The  railroads  of  the  country  are  raising  this  enormous  amount  of  additional 
capital  largely  through  borrowed  money  on  the  abiding  faith  in  the  fairness  of  the 
American  people  and  reliance  on  the  continuance  of  the  policv  announced  in  the 
transportation  act  of  1920,  as  a  measure  of  rasonable  protection  to  investment  in 
railroad  property." 

Now,  pursuant  to  the  policy,  then  adopted,  the  railroads  have  pro- 
ceeded m  the  mtervenins^  period  to  put  into  their  facilities  in  the 
neighborhood  of  over  $5,000,000,000. 

The  money  they  have  earned  has  not  gone  in  the  way  of  extrav- 
agance.  It  has  gone  back  into  the  creation  of  facilities  for  the 
service  of  commerce. 

With  this  explanation,  gentlemen,  and  remembering  your  admoni- 
tion that  I  should  be  as  brief  as  possible,  I  wish  now  to  come  to  the 
presentation  to  the  committee  of  some  proposed  amendments. 

I  am  going  to  send  to  each  member  of  the  committee  a  copy  of 
these  proposed  amendments.  These  are  proposed  amendments  to 
H.  R.  7117. 

Now,  in  explanation  of  these  proposed  amendments,  I  want  the 
committee  to  understand  fully  my  attitude  and  the  policies  which  I 
advocate.  The  amendments  here  presented  are  based  upon  the 
repeal  and  getting  rid  of  the  recapture  provisions.  Those  that  I 
represent  are  not  in  entire  agreement  as  to  the  rate-making  rule. 
There  is  a  substantial  and  a  very  intelligent  number  of  them  that 
value  the  present  rate-making  rule  very  highly,  and  I  am  not  in  a 
position  to  say  for  the  carriers  that,  if  recapture  is  not  repealed,  they 
are  in  favor  of  the  rate-making  rule  expressed  in  this  bill. 

The  two  things  go  together,  so  far  as  my  advocacy  is  concerned, 
and  so  far  as  my  thought  is  concerned.  They  are  not  to  be  separated 
and  considered  as  independent  propositions.  WTiat  I  am  now  pro- 
posing is  intended  to  be  a  homogenious  system  of  regulation,  the 
parts  of  which  are  interrelated,  except  that  in  respect  to  the  repeal 
of  valuation.  The  repeal  of  the  valuation  act  is  not  necessarily  in- 
volved in  these  other  things,  but  the  rate-making  rule  and  the  repeal 
of  recapture  are  absolutely  interrelated  so  far  as  my  authority  goes, 
and  so  far  as  my  advocacy  here  goes. 

Mr.  HocH.  That  includes  the  retroactive  feature? 

Mr.  Thom.  Yes,  sir. 

Mr.  HocH.  That  is,  if  we  should  repeal  it  for  the  future,  thi  t 
would  not  be  sufficient? 
Mr.  Thom.  That  would  not  do  any  good. 
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Mr.  HocH.  You  would  still  want  a  change  in  the  rate  making 
rule? 

Mr.  Thom.  That  would  not  do  us  any  good. 

Now,  gentlemen,  if  you  take  up  bill  7117,  you  will  see  the  sugges- 
tions that  are  proposed. 

You  will  see  that  the  first  suggestion  that  is  proposed  is  a  mere 
verbal  change  I  happen  to  think  would  be  an  improvement  on  the 
draftsmanship  of  that  enacting  clause  independent  of  the  amendment, 
to  read  as  follows: 

Section  15a  of  the  interstate  commerce  act  as  amended  (U.  S.  C,  title  49,  sec. 
15a),  be,  and  it  is  hereby  amended  by  substituting  for  it  a  new  section  which  shall 
read  as  follows: 

Sec.  15a  (1)  when  used  in  this  section  the  term  "rates"  means  rates,  fares, 
and  charges,  and  all  classifications,  regulations,  and  practices  relating  thereto. 

Mr.  HuDDLESTON.  That  first  change  that  you  are  proposing — 
does  it  have  any  different  meaning  from  the  language  originally 
used? 

Mr.  Thom.  I  do  not  think  that  it  would. 

Mr.  HuDDLESTON.  Or,  does  it  merely  improve  it,  as  a  matter  of 
draftsmanship? 

Mr.  Thom.  That  is  all.  It  is  not  intended  to  make  any  substantial 
change. 

Mr.  Mapes.  I  think  that  the  legislative  council  would  overrule 
you  on  that  suggestion. 

Mr.  Thom.  What  is  that? 

Mr.  Mapes.  I  think  that  the  legislative  council  would  overrule 
you  on  that  suggestion. 

Mr.  Thom.  What  is  that? 

Mr.  Mapes.  I  think  that  the  legislative  council  would  overrule 
you  on  that  suggestion. 

Mr.  Thom.  Well,  it  may.  However  that  may  be,  I  take  the  liberty 
of  presenting  it  here  for  consideration. 

Paragraph  2  [reading] : 

2.  In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates,  the  com- 
mission shall  give  due  consideration,  among  other  things,  (1)  to  the  present  and 
reasonably  prospective  transportation  needs  of  the  country;  (2)  to  the  necessity, 
in  the  public  interest,  for  the  carriers  to  be  able  to  establish  and  maintain  a  suffi- 
cient credit  to  attract  capital  required  to  meet  and  provide  for  these  transporta- 
tion needs;  and  (3)  to  the  necessity,  in  the  public  interest,  that  the  carriers  fur- 
nish transportation  service  rates  consistent  with  adequate  service  and  the  meeting 
and  providing  for  the  transportation  needs  of  the  public; — 

There  is  no  change  suggested  in  that  clause,  which  seems  to  me  un- 
objectionable. Questions  frooi  members  of  the  committee  have  in- 
dicated that  perhaps  they  would  prefer  a  rule  somewhat  differently 
expressed,  and  I  here  call  attention  to  this  extra  sheet,  which  is  in- 
tended, if  it  is  desired,  to  take  the  place  of  so  much  of  that  paragraph 
as  I  have  just  read.     That  reads: 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates,  the  commis- 
sion shall  give  due  consideration,  among  other  things,  to  the  existing  needs  of  the 
public  for  adequate  and  efficient  transportation  facilities  and  service,  to  the  neces- 
sity for  enlarging  and  improving  such  facilities,  and  service  to  provide  for  the  grow- 
ing transportation  needs  of  the  public,  to  the  effect  of  proposed  rates  on  the  move- 
ment of  traffic,  and  to  the  necessity,  in  the  public  interest,  that  the  carriers  fur- 
nish transportation  service  at  the  lowest  rates  consistent  with  adequate  service 
and  adequate  provision  for  the  transportation  needs  of  the  public; — 
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You  will  note  that  I  have  introduced  this  clause,  namely,  "to  the 
etfect  of  proposed  rates  on  the  movement  of  traffic, "  so  that  that 
portion  of  the  paragraph  will  read: 

+L*^!  f  r®^*  ^J  proposed  rates  on  the  movement  of  traffic  and  to  the  necessity,  in 
the  pubhc  interest  that  the  earners  furnish  transportation  service  at  the  lo^W 

tfon  needs  oftL^iibfic^*^"       ^^^^^^^  ^^^  adequate  provision  for  the  transporta- 

Now,  in  my  own  judgment,  the  amendment  that  I  have  just  read 
would  perform  the  same  service  as  the  original  text  and  perhaps  in 
the  main,  would  be  more  acceptable  to  some  of  tliis  committee  than 
what  the  commission  has  presented,  which  I  read  formally. 

I  proceed  now  with  the  commission's  draft.    Taking  it  i 
10,  page  2: 


Taking  it  up  in  line 


and  the  commission  shall,  so  far  as  practicable,  initiate,  modify,  establish,  or 
adjust  rates  so  that  the  revenues  derived  therefrom  will,  under  honest,  efficient, 
and  economical  management  and  reasonable  expenditures  for  maintenance  of 
way,  structures,  and  equipment,  constitute  a  sufficient  basis  for  the  maintenance 
of  a  national  system  of  railway  transportation  at  all  times  adequate  to  the  needs 
of  the  public:  Provided  Th&t  the  commission  shall  have  reasonable  latitude  to 
modify  or  adjust  any  particular  rates  which  it  may  find  to  be  unjust  or  unreason- 
able,  and  to  prescribe  different  rates  for  different  sections  of  the  country. 

Now,  for  convenience,  I  strike  out  the  balance  of  the  bill  as  pre- 
sented,  and  present  in  a  continuous  form  the  suggestions  I  have  to 
make,  which,  however,  includes  some  of  the  things  that  I  have  struck 
out,  and  also  mcludes  the  amendment  offered  here  by  Mr.  Fulbright 
m  respect  to  the  repeal  of  recapture. 

It  is  hereby  declared  a  sound  principle  of  rate  making  that  carriers  shall,  in 
times  of  economic  prosperity,  be  permitted  to  make  earnings  which  will,  as 
far  as  practicable,  avoid  the  increase  of  rates  in  times  of  economic  depression. 
To  that  end,  it  is  hereby  declared  the  duty  of  the  commission,in  the  exercise  of 
its  sound  discretion,  to  maintain  as  far  as  possible  a  general  level  of  rates  which. 
etandATd^^  ^^  ^^^^*  ^'^"  produce  revenues  consistent  with  that 

That  last  sentence  is  from  the  commission's  bill;  the  sentence  that 
1  have  just  read  is  in  recognition  of  the  criticism  which  I  believe  to 
be  sound,  that  under  the  present  method  of  rate  making,  the  tendency 
IS  to  decrease  rates  m  tmies  of  prosperity  and  to  increase  them  in 
times  of  depression.  That  is  the  criticism  made  by  the  shippers  I 
have  never  seen  an  answer  to  it.  I  think  that  is  true,  and  I  think 
that  is  an  unsound  rate  policy.  I  believe  that  when  the  people  are 
best  able  to  pay  rates,  that  there  ought  to  be  an  opportunity  for 
makmg  the  earnings  which  will  tide  over  the  carriers  in  times  of 
depression  m  their  business. 

Mr.  HocH.  Would  you  mind  an  interruption,  or  would  you  rather 
go  on? 

Mr.  Thom.  No,  sir. 

Mr.  HocH.  On  the  question  you  were  just  discussing,  there  seems 
to  run  through  the  discussion  a  certain  idea  that  I  would  like  to  refer 
to.  Do  increased  rates  always  bring  increased  revenue,  as  a  matter 
of  fact? 

Mr.  Thom.  No,  sir. 

Mr  HocH.  As  a  matter  of  fact,  in  1921  or  1922,  when  the  rates 
were  decreased  there  was  an  increase  in  revenue,  was  there  not? 
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Mr.  Thom.  That  is  not  correct,  increased  rates  do  not  always 
increase  the  revenue,  but  you  have  to  use  the  best  managerial  and 
administrative  judgment  in  respect  to  what  the  effect  will  be. 

Mr.  HocH.  Even  this  first  sentence  seems  to  carry  that  idea,  that 
vou  have  to  have  an  increase  of  rates  in  times  of  economic  depression, 
if  you  want  to  get  more  revenue. 

'Mr.  Thom.  No;  that  does  not  refer  to  rates.  That  refers  to  reve- 
nues. 

Mr.  HocH.  It  seems  to  refer  to  rates. 

Mr.  Thom  (reading): 

It  is  hereby  declared  a  sound  principle  of  rate  making  that  carriers  shall, 
in  times  of  economic  prosperity,  be  permitted  to  make  earnings  which  will,  as 
far  as  practicable,  avoid  the  increase  of  rates  in  times  of  economic  depression. 

Mr.  HocH.  Yes. 

Mr.  Thom.  Have  earnings  from  rates,  not  loss  of  earnings  from 
rates;  but  have  earnings  from  rates. 

Mr.  HocH.  I  refer  to  the  last  part  of  the  sentence: 

be  permitted  to  make  earnings  which  will,  so  far  as  practicable,  avoid  the  increase 
of  rates  in  time  of  economic  depression. 

That  seems  to  suggest  that  an  increase  of  rates  would  naturally 
be  called  for  in  a  time  of  economic  depression,  in  order  to  permit 
the  railroads  to  get  more  money. 

Now,  my  view  is,  that  very  frequently  the  very  opposite  is  true, 
that  a  decrease  of  rates  is  what  is  needed  to  bring  increase  of  revenue. 

Now,  taking  the  present  situation,  is  it  true  that  the  increase  of 
rates,  recently  put  on,  is  bringing  in  increase  of  revenue? 

Mr.  Thom.  I  think  so,  in  many  ways,  and  I  think  you  have  got  to 
think  the  subject  through  in  this  way,  Mr.  Hoch:  There  is  a  great 
body  of  traffic  that  moves,  anyhow,  that  is  not  dependent  on  extra- 
neous conditions.  That  body*^  of  traffic,  if  you  increase  rates  on  it, 
will  increase  the  revenues. 

There  is  another  body  of  traffic  which  would  not  move  anyhow,  and 
which  might  be  driven  off  to  competing  carriers. 

Now,  what  would  be  the  managerial  duty  in  respect  to  that?  Sup- 
pose they  were  allowed  to  increase  rates?  Here  the  carriers  would  be 
coming  with  an  application  for  the  purpose  of  increasing  their  revenues. 
Thev  are  allowed  an  increase  in  certain  rates.  They  see  that  to  do  that 
would  repel  business,  either  stop  it  from  moving,  or  send  it  over  to 
some  competitor.  Now,  what  is  the  ^\^se  managerial  decision?  It  is 
to  watch  that  situation  and  to  adjust  the  rates  so  as  to  prevent  that 
consequence. 

Mr.  Hoch.  Well,  I  think  so,  but  it  seems  to  me  that  the  manage- 
ment was  rather  blind  to  the  economic  facts  in  many  cases.  The 
short-haul  business  is  being  lost  very  largely  because  of  the  other 
competition,  and  they  are  now  proposing  to  get  more  business  by 
increasing  those  rates. 

Mr.  Thom.  I  think  that  you  will  find  that  there  is  a  universal  pur- 
pose to  make  the  readjustment  so  that  the  earnings  will  be  increased. 
That  is  a  matter  of  managerial  discretion,  and  managerial  skill,  but 
you  may  rest  assured  that  what  you  have  in  mind  is  in  their  minds, 
and  that  they  are  not  going  to  allow  this  increase  of  rates  to  result  in 
diminished  revenues.  That  is  not  their  purpose.  That  is  not  what 
they  are  there  for. 
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Mr.  HocH.  It  may  not  be  their  purpose. 

Mr.  Thom.  That  is  not  what  they  are  there  for,  and  they  are  men 
of  ordinary  intelligence,  such  as  we  are,  that  would  take  all  those 
matters  under  consideration. 

Now,  proceeding  with  the  reading: 

In  years  when  the  net  railway  operating  income — 

I  want,  before  reading  that,  I  want  to  make  and  explanation.  The 
suggestion  that  I  am  about  to  read  is  one  that  I  have  been  able  to 
submit  to  some  of  my  cUents,  but  not  to  all.  It  is  a  provision  which 
I  consider  very  wise.  I  have  found  no  dissent  from  it,  on  the  part  of 
those  to  whom  I  have  been  able  to  submit  it.  But,  I  can  not  come 
before  you  and  say  that  it  is  a  provision  that  has  been  passed  on  by, 
and  that  I  was  authorized  to  make  on  behalf  of  all  of  the  railroads. 

What  was  my  object  in  putting  it  in  there?  I  found  that  the  com- 
mission, in  Ex  parte  103,  and  in  its  last  report  to  Congress,  calls 
attention  to  this  difficulty  and  they  say,  "Suppose  we  allow  you  in 
good  times  to  amass  some  revenues  for  the  purpose  of  tiding  you  over 
in  times  of  depression.  Ought  there  not  to  be  some  adequate  pro- 
vision, in  respect  to  those  revenues,  for  holding  a  part  of  them  in 
cash  or  liquid  form  so  that  they  may  be  available  for  use  in  times  of 
depression." 

Up  here  in  this  15  per  cent  case,  which  in  the  early  stages  I  had 
nothing  to  do  with,  but  the  argument  was  made  there,  "Look  at  the 
surplus  of  these  railroads.  Why  not  take  that  and  use  it  to  tide  over 
these  times  of  depression?" 

The  answer  was  that  all  of  that  surplus  is  in  physical  property. 
It  is  in  equipment,  in  sidetracks,  in  improved  facilities,  and  you  can 
not  get  any  cash  for  it  without  disposing  of  those  facilities.  There 
is  nobody  to  whom  you  can  dispose  of  them,  so  that  in  that  case  it 
was  unavailable,  and  there  I  beheve  that  the  commission's  portion 
is  a  sound  one,  that  when  revenues  are  more  than  needed  in  prosper- 
ous years,  a  certain  proportion  of  them  should  be  kept  in  cash  or 
liquid  form  for  use  when  they  are  not — the  revenues  are  not — 
adequate. 

Mr.  Nelson.  Is  that  the  commission's  position  now? 

Mr.  Thom.  What  I  have  just  said? 

Mr.  Nelson.  Yes. 

Mr.  Thom.  Yes;  they  said  it  in  Ex  parte  103  and  in  their  report 
to  Congress. 

Mr.  Nelson.  Why  do  we  need  to  state  it  in  this  act  then,  if  that 
is  their  position  now? 

Mr.  Garber.  That  was  their  suggestion,  but  they  had  no  power 
to  do  it. 

Mr.  Thom.  Yes;  that  was  their  suggestion,  but  they  had  no  power 
to  do  it. 

Now,  this  diaft  that  I  make  here  makes  it  a  matter  of  law  that 
it  shall  be  done;  and  I  want  to  find  a  measure  of  how  much  of  these 
earnings  in  prosperous  years  should  be  laid  aside  in  cash  or  liquid 
form. 

The  only  measure  that  occurred  to  me  was  to  use  the  property 
investment  account  of  the  carriers  as  a  measure. 

That  is  not  proposed  as  a  measure  of  rates;  it  has  nothing  to  do 
with  rates.  It  is  a  measure  of  how  much  of  the  revenues  shall  be 
laid  aside  in  cash  or  liquid  form. 
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So  that  I  suggest  as  a  rule  which  I  believe  expresses  good  manage- 
ment, the  following: 

In  years  when  the  net  railway  operating  income  of  any  carrier  exceeds  6  per 
cent  of  its  property  investment  account,  one-half  of  the  excess  over  that  per- 
centage shall  be  preserved  by  it  in  cash  or  in  liquid  form  for  use  in  years  when 
its  net  railway  operating  income  falls  below  6  per  cent  of  such  property  invest- 
ment account;  jjrovided  that  no  carrier  shall  be  required  to  make  any  such  reserve 
of  cash  or  assets  in  liciuid  form  in  any  year,  unless,  in  that  year,  its  net  railway 
operating  income  is  more  than  sufficient  to  provide  for  its  fixed  charges;  provided 
further,  that  after  such  reserve  fund  has  been  accumulated  and  maintained  at 
an  amount  equal  to  5  per  cent  of  its  property  investment  account,  the  remainder 
of  its  net  railway  operating  income  may  be  used  by  it  for  an\'  lawful  purpose. 

You  gentlemen  all  realize  exactly  where  that  comes  from.  It  is 
based  upon  those  provisions  of  the  present  law  which  relate  to  the 
one-half  of  what  are  termed  excess  earnings,  which  the  carrier  may 
retain.  It  defines  what  that  is  and  says  that  the  carriers  shall  keep 
that  much  in  cash  or  Uquid  form  for  the  purpose  of  reUeving  the 
traffic  of  the  country  in  years  of  depression  to  the  extent  that  that 
cash,  that  that  money,  would  give  such  relief. 

Mr.  Shallenberger.  Why  not  make  it  6  per  cent  upon  the  capital 
stock,  rather  than  the  property  investment? 

Mr.  Thom.  Because  you  know  what  the  property  investment 
account  of  the  carrier  is.  That  is  the  reason  that  it  is  taken,  but  6  per 
cent  on  capitalization  is  something  else. 

Mr.  Shallenberger.  I  thought  you  meant  valuation.  You  mean 
property? 

Mr.  Thom.  Yes. 

Mr.  Shallenberger.  That  is  all  right.  You  would  first  pay  the 
fixed  charges  and  then  the  dividends  on  the  capital  stock? 

Mr.  Thom.  I  have  not  said  anything  about  dividends. 

This  provision  assumes  that  6  per  cent  on  its  book  investment 
account  A\'ill  provide  a  fund  sufficient  to  meet  a  carrier's  fixed  charges, 
its  dividends. 

The  Chairman.  Mr.  Thom,  do  you  not  fear,  if  we  should  follow 
that  suggestion,  that  you  would  go  back  into  involved  language  that 
would  become  impossible  to  administer,  just  as  the  Interstate  Com- 
merce Commission  says  about  15a  now?  Do  you  not  have  very 
great  fear  that  if  we  put  that  kind  of  language  in  the  statute  we 
would  have  the  complaint  which  has  been  made  by  the  commission, 
the  the  language  has  been  too  involved  in  section  15a,  in  connection 
with  rate  making,  making  it  impossible  of  administration.  That  is 
what  Mr.  Eastman  testified  to.  It  seems  to  me  now  when  we  have 
been  talking  here  about  swinging  away  from  the  straight  jacket,  that 
this  language  might  get  us  back  into  it. 

Mr.  Thom.  Well,  it  does  not  seem  to  me  so,  Mr.  Chairman,  and  I 
will  explain  my  reasons  for  it.  Of  course,  we  know  from  the  accounts, 
what  the  railway  operating  income  is.  That  is  ascertained  under 
uniform  accounting  orders  made  by  the  commission.  We  know  also 
by  an  inspection  of  the  carriers'  accounts  what  the  property  invest- 
ment account  is.  That  requires  nothing  except  inspection.  Then, 
you  can  say  that  if  these  net  railway  operating  incomes  exceed  6  per 
cent  on  the  property  investment  account — ^both  known  factors — 
one-half  of  the  balance  shall  be  laid  aside  and,  it  seems  to  me,  not 
only  that  there  is  no  complexity  in  it,  but  it  almost  administers 
itself. 
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Now  then,  the  section- 


The  Chairman.  What  is  going  to  become  of  the  road  that  is  in  the 
same  situation  as  some  of  these  roads  are  now,  that  do  not  make  the 
6  per  cent? 

Mr.  Thom.  What? 

The  Chairman.  What  are  50U  going  to  do  about  the  roads  that  do 
not  make  6  per  cent?  What  are  you  going  to  do  about  those  that  do 
not  have  any  excess  to  lay  aside? 

Mr.  Thom.  They  do  not  have  any  excess? 

The  Chairman.  It  will  go  from  bad  to  worse,  will  it  not? 

Mr.  Thom.  What  did  you  say,  Mr.  Chairman? 

The  Chairman.  It  will  probably  go  from  bad  to  worse,  as  it  appears 
to  me,  and  we  will  be  in  the  same  situation  that  we  are  in  now. 

Mr.  Thom.  But,  they  will  have  it  if  they  have  earned  it.  This 
does  not  make  a  requirement  as  to  any  part  until  there  is  6  per  cent 
earned.  That  is  all  that  this  does.  It  does  not  affect  their  earnings, 
it  does  not  enlarge  them,  does  not  increase  them;  does  not  affect  them 
in  any  situation.  This  merely  says  that,  where  the  carriers  earn  more 
than  6  per  cent,  they  shall  have  a  cash  reserve  here  defined,  and  it  does 
affect  the  roads  that  do  not  earn  6  per  cent.  This  does  not  say  that 
they  shall  lay  any  amount  aside. 

The  Chairman.  Do  you  think  that  there  is  any  necessity  for  any 
command  in  this  language  to  the  commission  to  try  to  reach  that 
point  in  rate  making,  affecting  the  earnings  of  the  carriers? 

Mr.  Thom.  There  is  nothing  here  at  all  that  suggests  a  rule  of 
rate  making.  In  one,  given  above,  there  is  simply  the  responsibility 
on  the  commission  to  so  adjust  rates,  if  possible,  as  to  furnish  the 
country  with  the  transportation  it  needs.     That  is  all. 

Mr.  HuDDLESTON.  In  line  with  Mr.  Rayburn's  question  section 
15a,  was  drawn  with  the  view  to  doing  something  for  the  weak  roads. 
It  has  failed  of  its  purpose.  The  proposal  now  is  to  repeal  it.  Are 
these  weak  roads  to  be  left  to  their  own  devices  in  the  future?  Are 
we  to  abandon  any  idea  of  doing  anything  for  them? 

Mr.  Thom.  I  do  not  think  so,  but  I  think  you  ought  to  do  it  in 
another  way.  I  think  that  they  ought  to  be  provided  for  through  con- 
solidation as  they  are  rapidly  doing.  I  do  not  think  there  is  anv  other 
way  of  dealmg  with  that  proposition,  because 

Mr.  HuDDLESTON.  A  weak  road  that  can  not  earn  a  fair  return, 
and  can  not  pay  operating  expenses— we  ought  to  load  that  onto  a 
prosperous  system,  against  the  will  of  the  latter. 

Mr.  Thom.  They  are  doing  it. 

Mr.  HuDDLESTON.  Yes;  it  is  generally  recognized  that  the  trans- 
portation furnished  by  these  weak  roads  is  necessary  to  the  public. 

Mr.  Thom.  And  therefore,  under  even  the  existing  imperfect  con- 
solidation law  the  power  exists  in  the  commission  to  say,  **We  will 
approve  your  proposal  of  consolidation,  provided  you  take  in  road 
A,  B,  or  C,  and  we  will  not  do  it  unless  you  do,''  and  that  is  being 
done  all  over  the  country  to-day. 

Mr.  HuDDLESTON.  That  is  the  best  the  railroad  world  is  able  to 
give  as  an  answer  to  the  problem  of  the  unprofitable  roads? 

Mr.  Thom.  Yes;  and  for  this  reason,  that  there  does  not  exist  any- 
where, as  I  said  the  other  day,  and  I  would  like  now  to  repeat  it, 
there  does  not  exist  anywhere,  a  power  in  Government  to  take  from 
one  road  to  help  another  until  after  the  road  whose  assets  are  to  be 
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taken  has  received  a  fair  return  on  its  value  or  a  fair  return  for  its 
services.    You  can  not  do  anything  below  that  mark. 

Mr.  HuDDLESTON.  But  when  we  exact  as  a  prive  of  consolidation 
that  a  prosperous  carrier  shall  take  on  the  losing  business  of  another 
carrier  we  are  in  effect  doing  that. 

Mr.  Thom.  No,  sir;  because  you  leave  it  then  to  the  carrier  whether 
to  go  on  with  consolidation. 

Mr.  HuDDLESTON.  Ycs;  I  understand  that. 

Mr.  Thom.  And  it  accepts  that  burden,  if  it  accepts  the  condition. 

Mr.  HuDDLESTON.  But  as  a  practical  matter  it  is  taking  something 
from  the  stronger  road. 

Mr.  Thom.  I  do  not  think  that  has  been  found  to  work  badly,  Mr. 
Huddles  ton. 

Mr.  HuDDLESTGN.  Now,  in  the  instances  in  which  the  carriers 
refuse  to  accept  these  terms  of  consolidation  and  will  leave  out  the 
roads  that  can  not  pay  operating  expenses 

Mr.  Thom.  They  can  not  consolidate  then. 

Mr.  HuDDLESTON.  What  are  you  going  to  do  with  those  roads? 

Mr.  Thom.  Then,  those  roads  will  have  to  follow,  naturally,  the 
fate  of  unwise  investments. 

Mr.  HuDDLESTON.  Be  pulled  up  and  junked? 

Mr.  Thom.  Whatever  happens  to  that  class  of  property.  They 
will  have  to  be  left  to  their  own  devices. 

Chief  Justice  Shaw,  in  an  early  case  in  Massachusetts,  announced 
this  as  a  sound  principle,  that  no  road  was  necessary  where  the  public 
that  it  served  was  not  willing  to  pay  for  it. 

Mr.  Nelson.  Do  you  agree  with  him? 

Mr.  Thom.  I  beg  your  pardon. 

Mr.  Nelson.  Do  you  agree  with  him? 

Mr.  Thom.  I  think  so;  yes. 

Now,  section  2  [reading] : 

Sec.  2.  On  and  after  the  effective  date  of  this  act  all  moneys  which  were 
recoverable  by  and  payable  to  the  United  States,  or  to  the  Interstate  Commerce 
Commission,  under  the  provisions  of  paragraph  (5)  or  (6)  of  section  15a  of  the 
interstate  commerce  act,  as  heretofore  existing,  shall  cease  to  be  payable  to  and 
recoverable  by  the  United  States  or  by  the  commission,  and  all  proceedings 
pending  for  the  recovery  of  any  such  moneys  shall  be  terminated.  Within  60 
days  from  and  after  the  passage  of  this  act  the  commission  shall  liquidate  the 
general  railroad  contingent  fund  then  existing  and  shall  return  to  each  of  the 
carriers  who  have  paid  recaptured  earnings  into  such  fund  such  proportion 
thereof,  after  due  allowance  for  differences  in  dates  of  payment,  as  the  amount 
paid  in  by  such  carrier  bears  to  the  total  amount  of  earnings  recaptured  from  all 
carriers,  so  that  all  sums  whatsoever  realized  from  such  fund  or  its  use  shall  be 
distributed  to  the  contributing  carriers  in  proportion  to  the  amount  of  recaptured 
earnings  paid  in  by  each  of  them  to  the  general  railroad  contingent  fund,  after 
making  due  allowance  as  aforesaid  for  differences  in  dates  of  payments. 

Now,  section  3.  If  this  recapture  is  now  repealed,  even  though 
ab  initio  it  does  not  repeal  from  the  start  the  effect  of  the  recapture 
law.  It  leaves  in  effect  those  provisions  which  relate  to  the  restric- 
tions which  are  placed  upon  the  part  of  the  funds  which  the  carrier 
is  allowed  to  retain. 

Therefore  section  3  becomes  necessary. 

Sec.  3.  All  requirements  and  restrictions  imposed  by  the  provisions  of  par- 
agraphs (6),  ^7),  and  (8)  of  section  15a  as  to  the  one-half  of  the  excess  earnings, 
as  defined  therein,  which  a  carrier  is  permitted  to  retain,  are  hereby  removed  and 
repealed. 


340 


RAILROAD  LEGISLATION 


Now,  section  4  adopts  Mr.  Eastman's — perhaps  section  2 — I  do 
not  know  what  it  is,  but  is  just  the  exact  terms  of  one  of  the  sections 
he  proposed. 

Sec.  4.  That  section  5  of  the  interstate  commerce  act,  as  amended  June  10, 
1921,  be,  and  the  same  is  hereby,  further  amended  by  striking  out  subdivision 
(b)  of  paragraph  (6)  and  lettering  as  (b)  the  next  succeeding  subdivision,  which 
18  now  lettered  (c). 

Subdivision  (b)  has  to  do  with  the  securities  at  par,  and  so  forth,  in 
connection  with  consohdation,  and  it  is  put  in  here  simply  to  adopt 
the  commission's  suggestion  with  respect  to  that  situation.  *^ 

Section  5. 

Sec.  5.  That  section  19a  of  said  act  be,  and  it  is  herebv,  repealed.  The 
commission  shall  carefully  preserve  in  its  archives  all  docunients  and  papers 
connected  with  work  so  far  done  by  it  under  said  section  and  shall  hereafter  keep 
itself  informed  of  all  new  construction,  extensions,  improvements,  additions, 
betterments,  and  retirements  and  of  all  changes  in  investment  therein. 

Now,  those  are  the  amendments,  which  I  respectfully  submit  and 
ask  that  they  receive  the  attention  of  this  committee. 

That  concludes  my  statement. 

The  Chairman.  Any  questions? 

Mr.  Mapes.  I  notice  that  you  put  in  the  words  "additions  and 
betterments,"  in  addition  to  what  has  been  the  language  of  the  com- 
mission in  the  commission's  bill.  What  significance  have  those  two 
words? 

Mr.  Thom.  ''Additions"  and  "betterments"? 
Mr.  Mapes.  Yes. 

Mr.  Thom.  They  are  just  words  of  art,  and  are  usually  used. 
Mr.  Mapes.  They  are  in  addition  to  the  words  used  in  the  com- 
mission's bill. 

Mr.  Shallenberger.  Colonel  Thom,  in  your  second  amendment, 
where  you  provide  for  building  of  a  surplus  fund  out  of  the  excess 
above  6  per  cent,  the  language  reads  : 

exceeds  6  per  cent  of  its  property  investment  account. 

Now,  the  6  per  cent  would  be  determined  after  the  expenses  are 
paid,  and  the  fixed  charges  are  paid.     Is  that  what  you  mean? 

Mr.  Thom.  Not  after  the  fixed  charges  are  paid,  but  the  net  railway 
operating  income  is  definitely  determinable. 

Mr.  Shallenberger.  That  does  not  include  interest  on  debts? 

Mr.  Thom.  It  does  not  include  fixed  charges. 

Mr.  Shallenberger.  Is  the  property  statement  a  larger  amount 
than  the  outstanding  capital  stock  of  the  railroads? 

Mr.  Thom.  I  suppose  that  would  differ  in  various  roads,  and  you 
have  just  got  to* get  some  standard,  and  I  know  of  no  other.  I  would 
be  perfectly  willing  to  accept  any  other  legitimate  standard,  but  I 
know  of  no  other  but  that,  and  that  has  no  relation  to  or  influence 
on  rates  whatever. 

The  Chairman.  Are  you  through? 

Mr.  Shallenberger.  Yes;  Mr.  Chairman. 

Mr.  HocH.  Colonel,  you  spoke  of  the  proposition  of  the  commission 
keeping  itself  informed  as  to  the  amount  that  was  paid  for  these  addi- 
tions and  betterments,  and  not  keeping  track  of  the  costs. 

Mr.  Thom.  Not  what? 


KAILROAD  LEGISLATION 


341 


, 


Mr.  HocH.  Not  keeping  track  of  the  costs. 

Mr.  Thom.  I  think  that  is  involved  in  what  I  said. 

Mr.  Hoch.  I  notice  that  the  commission's  language  in  its  proposal, 
after  using  some  of  the  same  language  that  you  have,  also  uses  costs 
of  all  additions  and  betterments. 

Mr.  Thom.  That  would  be  perfectly  satisfactory  to  me.  I  regard 
that  as  a  "change  in  investments"  expressed  in  my  draft.  I  think 
that  that  is  what  is  meant,  but  at  the  same  time,  what  you  suggest 
would  be  perfectly  satisfactory  to  me.  I  am  not  trying  to  make  any 
difference  in  that  respect. 

The  Chairman.  Are  there  any  other  questions? 

Mr.  Huddleston.  Mr.  Chairman,  I  have  another  question. 

The  Chairman.  Mr.  Huddleston. 

Mr.  Huddleston.  I  want  to  ask  with  reference  to  the  clause  you 
propose — the  amendment  proposing  the  refunding  of  the  amount 
recaptured. 

Mr.  Thom.  Repayment  of  it,  you  mean? 

Mr.  Huddleston.  Yes.  It  seems  to  contemplate  not  the  repay- 
ment of  the  amount  to, those  who  have  paid  it  in,  the  exact  amount 
which  they  have  paid,  but  a  division  of  the  fund  among  them  pro 
rata.  That  has  in  mind,  I  suppose,  some  earnings  that  this  fund 
has  acquired. 

Mr.  Thom.  That  is  it  exactly.    The  commission  has  had  it  at 

interest. 

Mr.  Nelson.  The  suggestion  is  the  other  way. 

Mr.  Huddleston.  What  is  that? 

Mr.  Nelson.  The  suggestion  that  the  chairman  made  is  the  other 
way,  that  these  moneys  were  invested  in  Government  bonds,  which 
are  at  present  considerably  below  what  they  were  when  they  were 
purchased,  and  we  do  not  have  as  much  in  the  fund  as  was  paid  in. 

Mr.  Thom.  If  there  is  a  depreciation  of  the  value  of  the  securities, 
the  roads  would  oniy  get  pro  rata  distribution. 

The  Chairman.  Mr.  Mapes  makes  a  suggestion  here.  What 
would  you  do  with  the  cost  of  administration? 

Mr.  Thom.  I  do  not  think  that  there  has  been  any. 

The  Chairman.  If  there  are  no  further  questions,  we  are  much 
obliged  to  you,  Mr.  Thom. 

Now,  I  have  a  letter  from  Mr.  Eastman,  in  which  he  says  that 
he  can  not  be  here  Thursday.  I  had  intended  for  him  to  close  the 
hearings,  but  he  says  he  can  not  possibly  be  here  Thursday  or  Friday. 
So,  I  have  notified  him  to  be  here  Tuesday. 

And  now,  the  electric  lines  and  Mr.  Oliver  wants  to  be  heard  for  the 
security  holders,  and  Mr.  Noxon  wlants  some  time,  and  we  will  prob- 
ably want  Mr.  Lewds  here,  since  Mr.  Thom  raises  this  question  of  the 
repeal  of  valuation  entirely,  and  in  the  four  days  of  next  week,  we 
have  got  to  crowd  all  of  you  gentlemen  in,  somehow,  and  close  the 
hearings  on  next  Friday,  certain,  so  we  will  hear  Mr.  Eastman,  then  on 
Tuesday  morning,  and  the  committee  will  now  stand  adjourned 
except  for  an  executive  session.  Mr.  Milligan  has  a  statement  that  he 
"\nshes  to  make. 
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STATEMENT  OF  JOHN  PHIUP  HIII,   BALTIMORE,   MD. 

Mr  Hill.  Mr  Chairman,  may  I  have  ^yb  minutes,  before  you 
close  the  heanngs?  "^ 

The  Chairman.  We  will  try  to  get  you  in.  You  represent  the 
security  holders  m  general? 

Mr.  Hill.  The  security  holders,  certain  stockholders  m  Baltimore. 

i  he  Chairman.  We  will  try  to  get  you  and  Mr.  Oliver  in  about  the 
same  time. 

Mr.  Hill.  I  want  about  five  minutes. 
I^e  Chairman.  The  committee  will  now  stand  adjourned 
(Thereupon,  at  12.35  o'clock  p.  m.,  the  committee  adjourned  to 
meet  the  foUowmg  Tuesday,  February  9,  1932,  at  10  o'clock  a.  m.) 
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TUESDAY,  FEBRUARY^Q,   1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington f  D,  C , 

(The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Raybum, 
chairman,  presiding.) 

The  Chairman.  The  committee  will  come  to  order. 

Mr.  Commissioner,  when  you  are  ready,  you  may  proceed. 

STATEMENT  OF  HON.   JOSEPH   B.   EASTMAN,     COMMISSIONER 
INTERSTATE  COMMERCE  COMMISSION— Resumed 

Commissioner  Eastman.  Mr.  Chairman,  I  have  some  statements 
here,  containing  information  which  I  would  like  to  present  to  the 
committee  at  this  time. 

When  I  came  up  here  the  first  time,  I  had  a  great  deal  of  detailed 
information  mth  me  that  I  did  not  present  to  the  committee.  I  did 
not  know  just  what  it  was  that  you  would  want.  But,  after  reading 
over  the  transcript  of  the  hearings,  certain  matters  have,  it  seems, 
developed  upon  which  there  is  a  desire  for  detailed  information,  and 
I  may  say  that  the  commission  wishes  to  give  the  committee  all  the 
information  in  its  possession  that  will  be  helpful. 

Now,  in  the  first  place,  I  have  here  a  statement  showing  payments 
by  carriers  on  account  of  excess  net  railway  operating  income  which 
have  already  been  made  into  the  fund.  This  statement  is  in  two 
forms.  I  have  one  form  which  is  mimeographed,  and  of  which  I  have 
enough  copies  for  all  of  the  committee,  which  shows  each  carrier  and 
the  amount  which  it  has  paid.  After  that  was  prepared,  it  occurred 
to  me  that  it  might  be  of  interest  to  the  committee  if  we  should 
further  identify  these  carriers,  so  far  as  possible.  This  other  form, 
therefore,  shows  in  each  case  the  class  of  carrier,  whether  1,  2,  or  3, 
and  also  shows  whether  it  is  controlled  by  an  industry  and,  if  so, 
what  that  industry  is.  When  I  say  controlled  by  an  industry,  I 
should  explain  that  we  have  endeavored  to  include  all  cases  where 
the  carrier  was  affiliated  with  an  indusrry,  as  well  as  legally  controlled 
by  direct  ownership  of  stock.  This  form  of  statement  contains  all 
of  that  information  which  we  are  able  to  secure. 

Mr.  Huddleston.  Mr.  Eastman,  may  I  ask,  do  you  feel  that  there 
is  a  difference  in  principle  applicable  to  the  carriers  controlled  by  an 
industry  and  to  those  that  are  supported  by  the  general  public? 

Commissioner  Eastman.  No.  They  are  all  supported  by  the  gen- 
eral public,  as  a  matter  of  fact,  but  I  think  that  it  is  of  interest  to 
note  that  a  great  many  of  these  carriers  which  we  believe  to  be  in 
the  recapture  class  are  controlled  by  industries. 
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Now,  a  little  later  I  am  going  to  say  something  about  that  matter 
of  industrial  control  of  railroads. 

Mr.  HuDDLESTON.  I  do  not  want  to  anticipate  what  you  have  in 
mind. 

Commissioner  Eastman.  Perhaps  I  can  take  it  up  better  in  another 
connection. 

I  have  these  various  statements  for  all  of  the  members  of  the  com- 
mittee, but  several  different  ones  are  included  in  each  set,  and  per- 
haps I  had  better  explain  them  a  little  before  I  turn  them  over. 

I  may  say  that  Congressman  Nelson  of  Wisconsin  called  for  certain 
information  and  some  of  these  statements  which  we  have  prepared 
were  in  response  to  his  request. 

One  of  the  statements  which  he  desired  was  a  list  of  railroads  for 
which  recapture  hearings  have  been  held  or  are  in  progress  or  are 
assigned,  or  on  which  reports  have  been  served.  This  statement 
shows  that  information,  and  I  have  copies  for  all  members  of  the  com- 
mittee. While  I  am  on  that  point,  I  may  state  that  there  is  in  the 
mind  of  some,  I  think,  a  misapprehension  as  to  the  amount  of  work 
which  has  been  done  by  the  commission  with  respect  to  recapture. 

I  have  here  a  statement  from  our  bureau  of  valuation  to  the 
following  effect: 

Mr.  Benton  advised  the  committee  that  the  commission  has  barely 
scraped  the  surface  so  far  as  recapture  is  concerned,  and  that  for  only 
2  per  cent  of  425  cases,  involving  only  $1,027,973,  or  three-tenths  of  \ 

ger  cent  of  the  total,  has  the  commission  **got  ready  to  make  demand.'* 
[e  said  that  these  figures  were  taken  from  the  statement  which  I  pre- 
sented.    I  do  not  know  whether  Mr.  Benton  is  quoted  correctly  or  not. 

STATEMENT  OF  MR.  JOHN  E.  BENTON— Resumed 

Mr.  Benton.  Mr.  Chairman,  I  think  that  I  should  interject  this, 
that  in  my  statement  I  meant  final  demand,  and  not  the  preliminary 
statement  upon  which  a  hearing  is  based.  I  meant  complete  recap- 
ture decisions,  I  think  that  my  statement  will  show  that  to  the  com- 
mittee. 

I  say  that  for  the  information  of  Mr.  Eastman. 

Commissioner  Eastman.  The  bureau  goes  on  to  say  that  every 
tentative  report  served  is  a  demand  for  payment,  although  the 
amount  may  be  modified  after  hearing  if  a  protest  is  filed.  There  have 
been  97  tentative  reports  served  to  date,  calling  for  payment  of  over 
$25,000,000,  and  reports  have  been  practically  completed  in  23  other 
cases  involving  recapture  of  $26,000,000.  This  indicates  the  progress 
that  is  being  made. 

I  have  here  a  statement  which  is  kept  current  by  the  Bureau  of 
Valuation,  called  a  progress  chart,  of  recapture  proceedings  which 
shows  in  the  case  of  each  road  the  progress  which  is  being  made  on 
that  particular  road.  As  the  work  goes  on,  the  chart  is  filled  in  with 
this  solid  color  (exhibiting  chart),  so  that  we  have  a  graphic  indication 
of  how  much  work  has  been  done  in  each  particular  case.  I  shall  be 
glad  to  leave  that  chart  here  for  the  inspection  of  the  committee. 

The  Chairman.  Mr.  Commissioner,  what  would  be  your  estimate 
of  the  percentage  of  completions. 

Conimissioner  Eastman.  Well,  I  can  not  give  that  ofT-hand.  I 
am  going  to  give  you,  a  httle  later,  some  estimates  as  to  the  amount  of 
time  which  would  be  required  to  complete  the  work. 
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In  this  same  memorandum  from  the  Bureau  of  Valuation  reference 
is  made  to  the  testimony  of  Mr.  Holton,  vice  president  of  the  Inter- 
state Railroad.     The  comment  is  as  follows : 

Mr.  Holton  made  the  following  statement  before  the  committee:  "From  our 
experience  to  date  we  feel  that  it  will  cost  tlie  railroads  of  the  United  States,  and 
the  Government,  in  expenses  for  litigation,  almost,  if  not  as  much,  as  could  ever 
be  recaptured."  Mr.  Holton  is  referring  to  the  hearing  on  the  protest  of  the 
Interstate  Railroad.  The  experience  of  this  company  is  by  no  means  representa- 
tive as  the  hearing  has,  in  our  opinion,  been  unnecessarily  protracted.  It  had 
consumed  56  davs  up  to  Januarv  20,  instead  of  69  as  stated  by  Mr.  Holton,  as 
contracted  with  *the  average  time  of  4.7  days  required  for  all  cases  so  far  heard 
under  the  tentative  report  procedure.  Of  the  53  hearings  held  on  protests,  49 
have  taken  10  days  or  less  and  only  two  more  than  20  days. " 

Of  course,  the  time  required  depends  to  a  considerable  extent  upon 
the  size  and  complexity  of  the  road. 

Mr.  Holton  also  stated  that  his  company  has  only  earned  an  aver- 
age of  5.5  per  cent  on  its  investment  during  its  32  years  of  operations 
and  that  the  highest  return  in  the  recapture  years  was  6.10  per  cent 
in  1920.  On  the  commission's  base  the  return  for  the  last  10  months 
of  1920  was  over  9  per  cent.  From  figures  furnished  by  Mr.  Holton 
it  appears  that  the  Interstate  paid  out  in  dividends  $3,460,000  during 
the  years  1920  to  1927,  inclusive,  the  minimum  rate  being  4  per  cent 
in  1923  and  the  maximum  7.5  per  cent  in  1925,  1926,  and  1927.  Ac- 
cordinir  to  the  tentative  report  excess  income  was  received  dunng 
this  period,  except  in  1921  and  1924,  amounting  in  all  to  $793,384, 
of  which  $396,692  is  the  amount  in  issue  in  the  present  hearing. 

Some  question  has  arisen  in  the  course  of  the  hearings  as  to  when 
demand  is  made  by  the  commission  upon  these  carriers  and  as  to 
when  thev  receive  notice  of  our  claim  against  them.  Now,  so  far  as 
our  estimates  are  concerned,  of  course,  they  receive  no  notice  that 
we  have  estimated  a  certain  amount  is  due.  They  first  receive 
formal  notice  under  the  present  procedure  when  a  tentative  report  is 
served  on  them  containing  proposed  findings  of  fact,  by  division  1, 
and  conclusions  thereon.  To  that  tentative  report  they  have  an 
opportunity  to  protest.  .  n  ^     nrr 

I  have  in  my  hand  such  a  tentative  report  m  the  case  of  the  Warren- 
ton  Railroad,  which  was  represented  here  before  you.  Apparently 
Congressman  Kerr,  who  spoke  for  that  railroad,  was  under  the  im- 
pression that  demand  had  been  made  upon  the  carrier  as  early  as 
1923.     Now,  the  date  of  this  tentative  report  is  Januaiy  22,  1927. 

It  is  true  that  companv  has  made  voluntary  payments  into  the 
fund,  but  it  received  no  legal,  formal  notice  of  the  claim  of  the  com- 
mission until  this  tentative  report  was  served  in  January,  1927,  if  I 
understand  the  situation  correctly. 

Now,  I  have  here  a  statement  which  was  called  for  by  Congressman 
Nelson  of  Wisconsin,  but  which  I  intended  to  present  in  the  com- 
mittee in  any  event.  However,  it  contains  information  which  it  has 
not  been  the  custom  of  the  commission  to  make  pubHc. 

The  Chairman.  Mr.  Commissioner,  right  there,  there  seems  to 
be  some  confusion  m  the  committee.     Mr.  Nelson  of  Maine  is  a 

member  of  the  committee.  >  r     xt  i  t 

The  commissioner  is  talking  about  a  letter  from  Mr.  Nelson  of 
Wisconsin,  a  letter  which  Mr.  Nelson  of  Wisconsin  wrote  him  to 
inquire  as  to  various  facts. 
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Commissioner  Eastman.  Yes,  requesting  certain  information  bear- 
ing  on  this  matter. 

As  I  say,  this  particular  statement  contains  information  which  it 
has  not  been  the  custom  of  the  commission  to  make  pubUc.  There- 
fore, we  have  not  forwarded  it  to  him,  but  I  intend  now  to  furnish 
it  to  the  committee,  and  if  the  committee  desires  to  make  it  public 
we  have  no  objection  whatsoever.  The  reason  that  we  did  not  our- 
selves make  it  public  is  because  it  is  composed  very  largely  of  mere 
estimates  of  amounts  due  from  each  road  under  the  recapture  pro- 
visions of  the  law.  Those  estimates,  as  I  explained  in  my  previous 
testimony,  are  necessarily  rough  in  a  great  many  cases.  The  whole 
matter  in  each  instance  is  subject  to  public  hearings,  and  eventually 
to  a  formal  finding  by  the  commission,  and  we  have  never  felt  that  we 
ought  to  give  out  mere  estimates  based  on  tentative  information  in 
advance  of  the  formal  proceedings,  because  they  might,  in  many 
instances,  be  misleading.  But  if,  knowing  the  infirmities  of  these 
estimates,  you  wish,  for  the  purpose  of  this  proceding,  to  make  them 
public,  we  have  no  objection  whatsoever  to  offer  to  that. 

Now,  this  statement  which  I  have  before  me  shows  every  road 
which  we  estimate  may  have  a  recapture  liability  for  the  period  from 
1920  to  1930,  inclusive.  It  also  shows  for  purposes  of  mformation 
the  net  income  in  1920,  1929,  and  1930,  and  the  total  corporate  sur- 
plus  at  the  end  of  1920,  1929  and  1930. 

It  is  divided  into  groups  of  carriers:  Class  1  carriers,  class  2  carriers, 
class  3  carriers,  and  switching  and  terminal  carriers,  and  in  the  case 
of  each  group  the  roads  are  arranged  in  order  of  the  amounts  found 
due,  the  largest  being  shown  first. 

I  may  say  that  since  I  presented  my  estimate  of  the  total  recaptur- 
able  amount  of  about  $378,000,000,  this  statement  has  been  further 
checked  by  the  men  that  prepared  it.  It  was  rather  hastily  pre- 
pared previously,  so  far  as,  particularly,  the  years  1928,  1929,  and 
1930  were  concerned,  and  certain  errors  have  been  discovered  in  that 
rechecking  which  reduces  the  $378,000,000  to  $361,465,815.  Of 
that  amount,  class  1  carriers  account  for  $336,443,378;  class  2  carriers 
$15,929,742;  class  3  carriers  $2,259,036;  class  4  carriers  $6,833,659. 
Class  4  carriers  are  switching  and  terminal  carriers. 

Attached  to  the  statement  is  a  paragraph  showing  how  the  re- 
capture Uability  has  been  estimated.     It  is  brief,  and  I  want  to  read  it. 

When  information  in  the  files  of  the  commission  permits,  recapture 
liability  has  been  based  upon  a  value  determined  by  according  full 
weight  to  oi^nal  cost  of  structures,  estimated  if  not  known,  and 
their  cost  of  reproduction,  with  depreciation  deducted  and  value  of 
land  and  working  capital  added.  If  this  information  is  not  available, 
the  value  is  found  by  adding  to  the  single  sum  value,  less  working 
capital,  shown  in  the  final  or  tentative  valuation  reports  under 
section  19a,  the  net  cost  of  additions  and  betterments  with  adjust- 
ments for  property  changes  from  year  to  year,  plus  working  capital 
not  in  excess  of  the  cash  and  materials  and  supphes  as  reported  by 
the  carrier.  In  the  absence  of  any  basic  valuation  data,  book  invest- 
ment less  depreciation  is  taken  as  the  estimate  of  value.  GeneraUy 
the  carrier's  reported  net  railway  operating  income  has  been  used 
in  these  computations. 

Now,  the  best  of  my  information  is  that  the  more  imperfect  esti- 
mate of  value,  that  is,  the  one  which  brings  the  basic  valuation  up  to 
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date  by  net  additions  and  betterments  at  cost  since  that  time,  has 
been  used  in  the  majority  of  instances  covered  by  this  statement. 
That,  of  course,  is  the  method  which  was  rejected  by  the  Supreme 
Court  in  the  O 'Fallon  case.  To  show  you  what  changes  might  be 
made  if  the  method  followed  in  the  Richmond,  Fredericksburg  & 
Potomac  case  had  been  used  in  such  estimates,  our  men  made  a 
special  check  of  the  Seaboard  Air  Line  and  the  Florida  East  Coast, 
each  of  which  roads  is  shown  in  this  list  to  have  an  estimated  recapture 
liability  of  a  little  more  than  a  million  dollars.  Now,  if  value  had  been 
determined  in  the  same  way  as  was  done  in  the  Richmond,  Fredericks- 
burg &  Potomac  case,  our  men  believe  that  the  liability  in  the  case  of 
each  of  those  two  roads  would  have  been  wiped  out. 

In  going  over  the  testimony,  which  I  have  had  an  opportunity  to 
read  in  part,  I  have  noted  that  certain  other  information  in  connection 
with  these  estimates  of  recapture  liability  may  be  desired  by  the  com- 
mittee. This  statement  shows  the  total  which  is  estimated  for  the 
entire  period  of  11  years.  It  is  not  divided  by  years.  It  may  be  of 
interest  and  use  to  you  to  have  a  statement  which  breaks  that  total 
for  each  road  down  into  the  amount  for  each  year,  showing  also  for 
what  years  no  liability  is  estimated.  I  have  asked  our  valuation 
department  to  prepare  such  a  statement.  It  may  take  about  a  week 
to  make  it  up.    Of  course,  it  will  be  quite  a  lengthy  statement. 

Now,  the  question  has  arisen  also  as  to  what  the  result  woidd  be  if 
you  took  the  11 -year  period  as  a  whole  and  offset  the  excess  in  certain 
years  by  the  deficiency,  if  any,  in  others.  I  have  asked  our  men  to 
work  on  that  and  see  whether  they  can  give  estimates  for  each  road 
on  that  basis  They  tell  me  that  they  are  not  certain  that  that  can 
be  done,  but  they  are  looking  into  it  and  will  see  what  information 
can  be  procured  of  tha  t  sort.  It  can  be  done  in  the  case  of  certain 
roads,  but  whether  it  can  be  done  in  the  case  of  all,  I  am  not  now  sure. 

In  response  to  a  request  from  Congressman  Nelson,  a  statement 
has  been  prepared,  showing  for  each  of  the  roads  controlled  by  the 
United  States  Steel  Corporation,  which  are  estimated  to  have  a 
recapture  Uability,  the  dividends  which  have  been  paid  during  the 
period.  The  statement  also  shows  the  net  income  in  each  year  and 
It  shows  the  total  corporate  surpluses  in  each  year  as  of  December  31. 

Mr.  Nelson.  That  is  Congressman  Nelson  of  Wisconsin? 

Commissioner  Eastman,   les,  sir. 

Mr.  Crosser.  What  years  does  that  cover? 

Commissioner  Eastman.  1920,  and  on  down  to  1930. 

Another  statement  also  shows  similar  information  as  to  the  so- 
called  coal  roads,  that  is  to  say,  the  Chesapeake  &  Ohio,  Hocking 
Valley,  Norfolk  &  Western,  and  Virginian. 

I  have  another  statement  which  was  not  given  to  him,  because  it 
shows  the  estimated  recapture  liability  as  well,  in  the  case  of  each 
of  these  roads.  As  I  have  said,  that  is  information  which  it  has  not 
been  our  practice  to  make  pubUc,  but  which  we  are  furnishing  to  the 
committee  to  make  public  u  it  so  desires. 

In  the  case  of  the  steel  roads,  some  interesting  things  are  shown. 
In  the  case  of  the  Bessemer  &  Lake  Erie,  the  dividend  paid  on  com- 
mon stock  ranged  from  150  to  500  per  cent. 

In  the  case  of  the  Birmingham  Southern,  no  dividends  were  paid. 

No  dividends  were  paid  by  the  Carbon  County  or  the  Donora 
Southern. 
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The  Duluth  &  Iron  Kange  paid  dividends  each  year  ranging  from 
15  to  25  per  cent. 

In  the  case  of  the  Duluth,  Missabe  &  Northern,  they  ranged  from 
75  to  100  per  cent. 

The  Elgin,  Joliet  &  Eastern  paid  from  4  to  6  per  cent. 

No  dividends  were  paid  by  the  Etna  &  Montrose,  Hannibal  Con- 
necting, Johnstown  &  Stony  Creek,  and  Lake  Terminal. 

In  the  case  of  the  Newburgh  &  South  Shore,  none  were  paid  from 
1920  to  1924,  but  since  1925  they  have  run  from  3  to  6  per  cent. 

I  might  say  that  these  figures  do  not  show  the  results  for  1931, 
which  are  not  yet  available. 

Mr.  HuDDLESTON.  Docs  that  mean  that  the  dividends  were  not 
earned,  or  that  they  were  retained  as  surplus? 

Commissioner  Eastman.  Well,  in  some  cases  they  were  not  earned. 
Looking  through  the  net-income  figures,  you  will  find  that  in  many 
instances  there  were  deficits  for  the  year,  wliile  in  other  cases  there 
were  earnings  which  might  have  been  paid  out  in  dividends. 

There  were  no  dividends  paid  by  the  Northampton  &  Bath. 

In  the  case  of  the  Union  Railroad  (Pittsburgh,  Pa.),  which  is  a 
terminal  property,  none  were  paid  in  1920,  but  thereafter  they  ranged 
from  10  to  25  per  cent. 

The  Youngs  town  &  Northern  paid  none. 

In  the  case  of  the  Chesapeake  &  Ohio,  dividends  were  paid  in  each 
year,  and  I  might  run  these  down  for  you:  1920,  4  per  cent;  1921, 
2  per  cent;  1922,  4  per  cent;  1923,  4  per  cent;  1924,  4  per  cent;  1925, 
4  per  cent;  1926,  12  per  cent;  1927,  dyi  per  cent;  1928,  10  per  cent; 
1929,  10  per  cent;  1930,  10  per  cent. 

For  the  Hocking  Valley,  1920,  4  per  cent;  1921,  2  per  cent;  1922, 
4  per  cent;  1923,  4  per  cent;  1924,  4  per  cent;  1925,  4  per  cent;  1926, 
12  per  cent;  1927,  9%  per  cent;  1928,  10  per  cent;  1929,  10  per  cent; 
and  1930,  8%  per  cent. 

The  Norfolk  &  Western  paid  in  1920,  7  per  cent;  in  1921,  7  per 
cent;  in  1922,  8  per  cent;  in  1923,  8  per  cent;  in  1924,  8  per  cent;  in 
1925,  8  per  cent;  in  1926,  10  per  cent;  in  1927,  10  per  cent;  in  1928, 
10  per  cent;  in  1929,  12  per  cent;  and  in  1930,  12  per  cent. 

Now,  I  might  say  in  fairness  to  the  steel  roads  wliich  paid  those 
excessive  dividends,  that  the  information  indicates  that  those  roads 
are  very  much  undercapitaUzed  in  comparison  with  the  value  of  their 
property.  For  example,  the  Bessember  &  Lake  Erie  in  1920  had 
$500,000  common  stock  and  bonds  in  the  amount  of  $11,180,000,  or  a 
total  capitaUzation  of  $11,680,000,  as  compared  with  our  estimated 
value  of  $56,125,000.  Apparently  its  property  has  been  paid  for 
(juite  largely  out  of  surplus,  and  it  has  also  been  reducing  its  bonded 
indebtedness  continually.  The  stock  has  remained  the  same,  so 
that  in  1930  the  figures  for  the  stock  show  $500,000,  bonds  $2,355,000, 
or  a  total  capitaUzation  of  $2,855,000,  as  contrasted  with  our  estimated 
value  of  $51,033,636. 

So,  you  see  that  the  large  dividends  paid  on  stock  are,  if  translated 
into  earnings  on  the  estimated  value  of  the  property,  not  anywhere 
nearly  so  great  in  percentage. 

Mr.  Beck.  Do  you  have  similar  figures,  Mr.  Eastman,  for  the 
Virginian? 

Commissioner  Eastman.  No;  I  do  not  have  those.  I  have  them 
for  the  Norfolk  &  Western,  which  I  am  going  to  give  to  you.  We 
can  get  that  for  all  of  the  roads,  if  you  desire. 
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Mr.  Beck.  No;  I  do  not  desire  to  ask  for  it. 

Commissioner  Eastman.  In  the  case  of  the  Duluth,  Missabe  & 
Northern 

Mr.  Huddleston.  Before  you  leave  those  roads,  is  their  stock  all 
owned  by  the  steel  corporation? 

Commissioner  Eastman.  That  is  my  understanding.  Certainly  it 
is  entirely  controlled  by  the  steel  corporation.  Sometimes  in  the 
case  of  these  industrial  railroads  they  put  the  stock  in  the  hands  of 
officers  or  affiUated  interests,  but  there  is  no  doubt  as  to  actual  abso- 
lute control  and  I  think  in  this  case  the  stock  is  owned  directly. 

In  the  case  of  the  Duluth,  Missabe  &  Northern,  in  1920,  the  com- 
mon stock  was  $4,112,500,  the  bonds  $10,319,000,  a  total  of  $14,- 
431,500,  as  contrasted  with  our  estimated  value  of  $65,100,000. 
That  road,  too,  has  been  reducing  its  bonds,  so  that  in  1930  it  had 
stock  of  $4,112,500,  bonds  $4,567,000,  or  a  total  of  $8,679,500,  as 
compared  with  our  estimated  value  of  $74,645,997. 

So  again,  the  dividends  on  stock  if  translated  into  earnings  on 
value  would  be  very  much  less. 

Now,  somebody  in  the  course  of  the  hearings,  some  member  of 
the  committee,  I  think,  expressed  a  desire  to  know  the  comparison 
between  the  capitalization  of  the  Norfolk  &  Western  and  our  esti- 
mated value,  and  I  have  those  figures  here.  They  start,  for  some 
reason,  with  1922.     I  do  not  know  why. 

In  1922,  the  common  stock  amounted  to  $127,826,900;  preferred 
stock  $22,992,300;  bonds  $103,217,700,  or  a  total  capitaUzation  of 
$254,036,900,  as  compared  with  our  estimated  value  of  $323,000,000. 

In  1930,  the  common  stock  amounted  to  $140,648,300,  preferred 
stock  $22,992,300,  bonds  $111,995,532,  or  a  total  of  $275,636,132,  as 
compared  with  our  estimated  value  of  $396,195,321.  In  the  case  of 
all  of  these  roads  which  I  have  mentioned,  I  want  to  emphasize  again 
that  those  value  figures  are  estimated  figures  and  there  has  been  no 
ultimate  finding.  I  think  tentative  reports  have  been  served  on  both 
the  Norfolk  &  Western  and  the  Bessemer  &  Lake  Erie. 

Now,  while  I  am  on  the  steel  roads — 

Mr.  Crosser.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Crosser. 

Mr.  Crosser.  Mr.  Commissioner,  do  you  have  the  figures  on  the 
Newburgh  &  South  Shore? 

Commissioner  Eastman.  Newburgh  &  South  Shore? 

Mr.  Crosser.  Yes. 

Commissioner  Eastman.  Not  those  capitalization  figures. 

I  might  say  in  the  case  of  the  steel  roads,  that  there  are  certain 
other  roads  controlled  by  the  steel  corporation  which  we  do  not  esti- 
mate to  be  in  the  recapture  class.  These  are  the  Chicago,  Lake  Shore 
&  Eastern,  the  Monongahela,  the  Essex  Terminal,  the  Interstate 
Transfer,  the  McKeesport  Connecting,  the  Mercer  Valley,  the  Mo- 
nongahela Southern,  the  St.  Clair  Terminal,  the  Spirit  Lake  Transfer, 
and  the  Youghiogheny  Northern. 

Mr.  Crosser.  How  about  the  Newburgh  &  South  Shore?  I  am 
curious  to  know  whether  it  is  owned  altogether  by  the  steel  company. 

Commissioner  Eastman.  My  information  is  that  it  is  controlled, 
directly  or  indirectly,  by  the  United  States  Steel  Corporation.  I 
want  to  say  this,  in  fairness  to  the  steel  roads,  and  these  are  matters 
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to  which  my  attention  has  been  called  by  counsel  for  those  roads, 
that  the  freight  rates  or  divisions  on  which  they  have  been  making 
these  earnings  have  largely  been  fixed  by  the  commission. 

In  the  case  of  the  iron-ore  rate  from  the  ranges  in  Minnesota  to  the 
upper  Lake  ports,  that  is  to  Duluth  and  Superior,  the  rate  was  fixed  in 
1915  in  Lum  v.  Great  Northern,  33  I.  C.  C.  501,  at  55  cents  per  gross 
ton.  That  rate  was  increased  in  the  15  per  cent  case  of  1917,  and  in 
June,  1918,  under  Federal  control  it  was  advanced  to  $1.  In  the 
1920  increased  rate  case,  the  commission  made  no  increase  in  that 
rate  of  $1.  In  the  reduced  rat«  case  of  1922,  no  order  was  entered 
requiring  a  reduction  in  that  rate,  because  it  had  not  been  advanced 
in  1920.  But  the  commission  apparently  took  it  up  informally  with 
the  company  at  that  time  and  a  reduction  was  made,  first  to  90  cents 
and  then  it  was  modified  to  91  cents.  Later  in  Adriatic  Mining  Co. 
V.  Chicago  &  N.  W.  Ry.  Co.,  78  I.  C.  C.  611,  the  commission  found  this 
91-cent  rate,  which  included  the  charge  for  the  dock  service,  not  un- 
reasonable, unduly  discriminatory,  or  unduly  prejudicial  or  prefer- 
ential. That  was  a  decision  by  a  division  of  the  commission,  and  in 
that  connection,  I  want  to  point  out  this  further  fact  to  you,  that  that 
case  included  not  only  the  ore  rates  charged  by  the  Duluth,  Missabe 
&  Northern  and  the  Duluth  &  Iron  Range  but  also  the  rates  charged 
by  the  Great  Northern.  As  I  recall  it,  the  haul  of  the  Great  Northern 
is  longer  than  in  the  other  instances,  and  too  much  of  a  reduction  in 
the  rates  of  these  steel  roads  would  have  had  &  very  adverse  effect 
upon  the  Great  Northern.  That  illustrates  the  difference  between  a 
rate  charged  by  a  company  which  is  engaged  in  general  railroad  busi- 
ness and  one  which  specializes.  If  the  Great  Northern  makes  any 
more  than  a  normal  profit  on  iron  ore  it  is  a  great  help  to  it  in  its 
general  operations.  It  helps  it  in  making  rates  which  carry  grain, 
for  example.  Of  course,  where  a  road  is  controlled  simply  by  an 
industry,  and  serves  that  industry  almost  exclusively,  there  is  no 
such  distributing  effect  as  that. 

Now,  in  the  case  of  the  Bessemer  &  Lake  Erie,  counsel  informs 
me  that  the  rates  on  iron  ore  from  Lake  Erie  ports  to  the  blast  fur- 
naces in  the  middle  steel  producing  district  were  fixed  by  the  commis- 
sion in  the  Iron  Ore  case,  41  I.  C.  C.  481.  They  have  since  been 
changed  by  the  general  increases  and  reduction. 

In  the  case  of  the  divisions  received  by  the  short  line  railroads 
controlled  by  the  Steel  Corporation,  counsel  states  that  these  divi- 
sions have  been  computed  strictly  in  accordance  with  the  formula 
of  the  commission  in  the  Chicago  &  West  Pullman  case,  and  in  many 
cases  have  been  specificallv  fixed  by  the  commission  itself.  They 
were  fixed  in  What  we  call  the  industrial  railroad  cases,  where  we 
endeavored  to  reduce  the  divisions  received  by  many  of  these  indus- 
trially-controlled terminal  railroads.  And  you  will  notice  from  the 
list  that  I  offered  that  the  great  earnings  of  the  steel-controlled  roads 
are  not  by  those  short  terminal  roads. 

In  the  case  of  the  Bessemer  &  Lake  Erie  which  pays  the  largest 
dividends,  that  road  operates  under  unusually  favorable  conditions. 
It  handles  traffic  of  the  United  States  Steel  Corporation  in  and  out 
of  Pittsburgh,  and  it  consists  in  large  part  of  iron  ore  moving  down 
to  Pittsburgh  and  they  use  the  same  cars  for  the  transportation  of 
coal  in  the  reverse  direction  to  the  Lake  Erie  ports.  That  makes  a 
shuttle  movement,  and  the  results  from  that  operation  show  what 
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can  be  accomplished  when  you  have  a  movement  of  that  sort  and  a 
concentrated  tonnage. 

Now,  if  the  rates  of  the  Bessemer  &  Lake  Erie  should  be  reduced, 
the  tendency  would  be  to  attract  iron  ore  traffic  to  that  road  to  the 
exclusion  of  other  roads  reaching  Pittsburgh,  notwithstanding  that 
those  other  roads  do  not  have  the  same  concentrated  tonnage  that 
exists  in  the  case  of  the  Bessemer  &  Lake  Erie,  which  shows  the  con- 
siderations which  have  to  be  taken  into  account  in  fixing  rates. 

I  said  to  Congressman  Huddleston  that  I  wanted  to  say  something 
about  industrially-controlled  railroads.  I  have  always,  myself, 
been  a  strong  believer  in  the  principle  that  railroads  should  not  be 
allowed  to  control  industries  and  that  industries  should  not  be  allowed 
to  control  railroads. 

The  commodity  clause  in  the  Interstate  Commerce  act  reads,  in 
terms,  that  railroads  shall  not  be  allowed  to  control  industries  which 
they  serve.  That  is  not  the  precise  wording,  but  that  is  the  effect 
of  it.  It  does  not  say  specifically  that  an  industry  shall  not  be 
allowed  to  control  a  railroad.  We  believe  that  the  fair  interpretation 
of  that  clause  is  that  it  applies  where  the  industry  controls  a  railroad 
as  well  as  where  the  railroad  controls  the  industry,  and  we  have  been 
trying  to  get  that  question  tested  out  in  the  courts.  At  our 
request  the  Department  of  Justice  has  brought  suit  under  the  com- 
modities clause  in  the  case  of  the  Elgin,  JoEet  &  Eastern,  which  is 
controlled  by  the  United  States  Steel  Corporation.  That  will  afford 
a  test  case,  which  will  determine  how  that  law  ought  to  be  inter- 
preted as  applied  to  such  a  situation  as  that. 

Mr.  Huddleston.  Mr.  Eastman,  can  you  tell  us  what  percentage 
of  the  earnings  of  the  Bessemer  &  Lake  Erie  come  from  the  traflSc  of 
the  steel  corporation? 

Commissioner  Eastman.  I  can  not,  but  I  have  no  doubt  that  it 
is'  a  very  large  percentage.  I  think  they  handle  traffic  also  for  various 
of  the  competing  companies  operating  in  Pittsburgh,  and,  of  course, 
their  coal  traffic  moving  northbound  is  traffic  for  the  coal  producers 
not  directly  associated  with  the  steel  corporation. 

Mr.  HuDbLESTON.  The  steel  corporation  also  has  a  coal  operation 
in  that  section. 

Commissioner  Eastman.  I  do  not  know  as  to  that.  They  may 
have  an  interest  in  coal  mines,  probably  do.  I  have  no  particular 
knowledge  of  that.     If  I  have  had  any,  I  have  forgotten  it. 

Mr.  Huddleston.  With  reference  to  the  iron  ore  handled  from 
the  Missabe  Range,  to  the  lake  ports,  that  is  carried  by  the 

Commissioner  Eastman.  By  the  Duluth,  Missabe  &  Northern  and 
by  the  Duluth  &  Iron  Range. 

Mr.  Huddleston.  Can  you  tell  us  what  percentage  of  that  traffic 
comes  from  the  steel  corporation? 

Commissioner  Eastman.  This  memorandum  which  counsel  for 
the  steel  corporation  gave  me  says  that  the  principal  revenue  of  the 
Duluth,  Missabe  &  Northern  is  derived  from  the  iron  ore  traffic. 

I  think  a  certain  percentage  of  that  traffic  is  carried  for  independent 
steel  companies,  that  not  all  of  it  is  carried  for  the  United  States 
Steel  Corporation.  But  my  impression  is  that  the  great  bulk  of  it 
is  carried  for  the  Steel  Corporation. 
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Mr.  HuDDLESTON.  I  am  familiar  with  the  Birmingham  &  Southern. 
It  does  practically  no  business  for  the  pubUc.  I  should  say  above 
95  per  cent  of  its  business  comes  from  the  steel  corporation. 

Commissioner  Eastman.  Well,  the  Birmingham  &  Southern  has 
not  been  a  big  earner.  In  fact,  it  has  shown  deficits  in  income, 
according  to  this  statement,  more  often  than  it  has  shown  profits. 

I  have  a  statement  here  that  Mr.  Woodrow  has  just  furnished  me, 
indicating  that  about  90  per  cent  of  the  traffic  of  the  Missabe  is  iron 
ore  traffic. 

I  wanted  to  mention  this,  which  is  on  another  side  of  the  Steel 
Corporation  question.  If  they  received  relief  from  recapture,  it  may 
be  that  they  might  be  able  to  deal  more  generously  with  the  railroads 
in  the  matter  of  steel  rails.  Steel  rails  are  one  of  the  items  which 
railroads  buy  on  which  the  price  has  remained  constant  ever  since, 
I  think,  1923.  There  has  been  no  reduction  in  the  price  of  steel  rails 
furnished  to  the  railroads.  That  is  one  of  the  reasons  why  the  cost 
of  reproduction  of  the  railroads  tends  to  remain  up. 

The  commission  has  referred  that  matter  to  the  Department  of 
Justice  for  investigation  imder  the  antitrust  statutes. 

With  respect  to  the  matter  of  comparisons  between  estimated  values 
and  capitalizations,  the  question  came  up  in  connection  with  Mr. 
Fulbright's  testimony  as  to  what  the  comparison  was  between  the 
capitalization  and  the  book  investment  account  of  the  Nickel  Plate 
and  our  estimated  value. 

Again  I  say  that  the  estimated  value  is  a  rough,  imperfect  figure, 
on  which  thera  has  been  no  final  finding. 

In  1920  the  book  investment  in  road  and  equipment,  deducting 
depreciation,  covering  both  the  operating  and  the  lessor  companies 
and  not  including  working  capital,  was  $71,513,143.  The  capitaliza- 
tion of  the  operating  road,  not  including  the  lessor  companies,  was 
$67,307,300.    Our  estimated  value  was  $51,739,519. 

Now  in  1930  the  similar  figure  for  investment  in  road  and  equip- 
ment was  $218,270,713 ;  the  figure  for  capitalization  was  $228,151,160; 
and  our  estimated  value  was  $150,546,971. 

In  the  case  of  both  the  coal  roads  and  the  steel  roads,  the  figures 
which  we  have  seem  to  show  that  even  if  the  net  result  was  taken 
for  the  11 -year  period  there  would  still  be  a  recapture  liability  in 
many  instances.  The  Bessemer  &  Lake  Erie  has  an  estimated  recap- 
ture liability  for  every  year  in  the  11 -year  period  except  1921.  The 
Birmingham  &  Southern  has  an  estimated  liability  in  6  out  of  the  11 
years.  The  Carbon  County,  in  6  of  the  11  years;  the  Duluth  &  Iron 
Range,  in  5  of  the  11  years;  Donora  Southern,  in  3  of  the  11  years; 
the  Duluth,  Missabe  &  Northern,  in  all  of  the  11  years;  the  Duluth 
&  Iron  Range,  in  5  of  the  11  years;  the  Elgin,  Joliet  &  Eastern,  in 
every  year,  except  1930;  the  Etna  &  Montrose,  only  in  1925  and  1926; 
the  Hannibal  Connecting,  in  4  of  the  11  years;  Johnstown  &  Stony 
Creek  R.  R.,  only  in  1921  and  1922;  the  Lake  Terminal,  in  3  of 
the  11  years;  the  same  in  the  case  of  the  Newburgh  &  South  Shore; 
of  the  Northampton  &  Bath,  in  6  of  the  11  years;  the  Union  Rail- 
road of  Pittsburgh,  in  6  of  the  11  years;  the  Youngs  town  &  North- 
ern, in  1922  and  1926  only;  the  Chesapeake  &  Ohio,  in  every  year 
except  1921  and  1922;  the  Hocking  Valley  in  every  year  except 
1921,  1922,  and  1923;  the  Norfolk  &  Western,  in  every  year  except 
1920,  1921,  1922,  and  1923;  the  Virginian,  in  every  year. 
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Mr.  Mapes.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Mp.  Mapes.  .1,1        j  +«^i 

Mr.  Mapes.  When  you  speak  of  the  steel-controlled  roads  or  steel- 
owned  roads,  what  do  you  mean?  r  •  x  *u  « 
Commissioner  Eastman.  Well,  I  have  been  ^6^^^™?/^  ^™ 
which  are  controlled,  directly  or  m directly  by  ^he  United  States 
Steel  Corporation.  There  are  others  which  are  controlled  by  the 
Bethlehem  Steel  Co.,  and  by  other  independents. 

Mr.  Mapes.  Thev  own  the  bulk  of  the  stock  in  those  roads  .^ 
Commissioner  Eastman.  They  either  o^yn  or  control  the  bulk  of 
tne  stock.  As  I  say,  in  the  case  of  these  railroads  which  are  affihated 
with  mdustries,  there  is  sometimes  a  tendency  to  escape  the  possible 
effect  of  the  law,  by  not  having  the  stock  directly  owned  by  the 
industry,  but  instead  to  have  it,  perhaps,  owned  by  officers  of  the 
industrv,  or  some  such  arrangement  as  that. 

Mr.  Mapes.  They  are  what  you  class  as  mdustrial-owned  roads, 

or  controlled  roads?  .    ,     .  •  1       i      j 

Commissioner  Eastman.  We  call  them  industrial  railroads. 
Mr  Mapes.  Some  of  them  are  considerable  railroads.^ 
Commissioner  Eastman.  Yes.     Well     the    outstanding    examples 
of  that  are  the  Bessemer  &  Lake  Erie,  the  Duluth,  Missabe  &  North- 
em,  and  the  Elgin,  Joliet  &  Eastern.  .     m  i  j     p  t      * 

For  a  time  the  Ford  Co.  controlled  the  Detroit,  Toledo  &  Ironton, 

which  is  a  comparatively  large  road.  ^^^^r^^r.* 

Mr.  Huddleston.  Mr.  Eastman,  may  I  recur  to  your  statement 

concerning  the  price  of  steel  rails?  ^    1       i        ^^^^^ 

How  do  the  prices  that  are  being  charged  for  steel  rails  compare 
with  foreign  prices,  both  in  fluctuation  and  in  amount? 

Commissioner  Eastman.  I  do  not  have  that  information.  I  know 
that  in  the  mformation  which  we  checked  on  that  subject,  it  was 
shown  that  the  price  of  steel  rails,  and  1  think  other  track  material, 
had  remained  constant,  whereas  in  the  case  of  other  steel  articles, 
there  had  been  a  decided  decrease  in  the  pnce. 

Mr  Huddleston.  Would  >^u  object  to  givmg  us  your  idea  on 
why  there  has  not  been  more  fluctuation  in  those  prices.^ 

Commissioner  Eastman.  Well,  we  referred  it  to  the  Department 
of  Justice,  in  order  that  they  might  investigate  whether  there  was 
anything  in  the  nature  of  a  conspiracy  among  the  companies  to 
maintain  the  price.  Now,  we  do  not  have  any  mformation  on  that 
matter  ourselves,  and  I  would  not  undertake  to  express  an  opimon  on 

^  I  have  been  told  that  the  president  of  the  steel  corporation  states 
the  reason  is  the  immense  amount  of  research  which  has  been  done 
by  the  steel  companies  in  developing  excellent  steel  rails  which  wiU 
sustain  the  modem  heavy  equipment,  and  that  he  is  rather  astonished 
at  his  moderation  in  the  matter  of  prices;  but  that  again  is  gossip,  as 

far  as  I  am  concemed.  .  ...  ^       ^„„i. 

Mr  Huddleston.  The  steel  corporation  ongmates  a  vast  amount 

of  railroad  business.     I  am  wondering  whether  that  fact  cuts  any 

figure  on  the  price  of  steel  rails.  *  .       ,  .      .      ^  ii„ 

Commissioner  Eastman.  Well,  I  think  this  is  true,  general  y 
speaking,  that  the  freight  rates  on  iron  and  steel  articles  are  relatively 
lugh.  compared  with  manv  other  freight  rates.  They  are,  m  general, 
profitable  rates  for  the  railroads.     Whether  that  has  any  bearing  on 
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the  matter,  I  do  not  know.  The  railroads  are  also  great  purchasers 
of  iron  and  steel  articles,  one  of  the  most  imp<5rtant  purchasers. 

Mr.  HuDDLESTON.  What  supervision,  if  any,  does  the  commission 
exercise  over  the  purchase  of  supplies? 

Commissioner  Eastman.  It  has  no  supervision  under  the  law  over 
the  matter  of  supplies,  except  that  it  can  investigate  anv  matter  con- 
nected with  the  management  and  operation  of  the  railroads,  the  case 
of  such  matters  as  it  has  no  direct  control  over,  it  can  only  express  its 
opinion  and  infonn  Congress  as  to  the  situation,  both  Congress  and 
the  public  generally. 

Mr.  HuDDLESTON.  What  percentage  of  operating  income  is  spent 
for  supplies? 

Commissioner  Eastman.  I  could  not  give  you  that,  offhand.  I 
can  endeavor  to  look  that  up. 

Mr.  HuDDLESTON.  Would  it  be  something  Hke  40  per  cent? 

Commissioner  Eastman.  It  would  not  surprise  me,  if  you  include 
coal. 

Mr.  HuDDLESTON.  Of  coui-se,  I  do  include  coal. 

May  I  ask  whether  the  same  condition  exists  in  other  items  of  sup- 
plies, which  you  have  pointed  out  in  steel? 

Commissioner  Eastman.  Not  so  far  as  I  am  aware,  except  that  we 
have  an  investigation  under  way  now  into  the  prices  paid  by  the  rail- 
roads for  coal.  There  seems  to  be  a  tendency  on  the  part  of  the  roads 
which  are  located  in  the  coal  districts  to  pay  rather  favorable  prices 
for  coal.  I  think  that  the  argument  that  they  give  in  support  of  that 
practice  is  that  it  helps  the  industries  along  their  lines;  but  you  will 
find  instances  where  railroads  on  which  the  coal  mines  are  located  are 
paying  higher  prices  for  coal,  sometimes  considerably  higher,  than 
other  roads  are  paying  for  coal  from  the  same  district. 

Mr.  HuDDLESTON.  I  havc  observed  that. 

Commissioner  Eastman.  That  is  a  matter  we  have  under  investi- 
gation in  ex  parte  104  at  present. 

Mr.  HuDDLESTON.  I  have  observed  that  coal  orders  are  frequently 
apportioned  by  the  carriers  among  t\J^  mines  on  an  arbitrary  basis, 
and  at  a  price  fixed  to  keep  the  mine  aUve,  whether  it  be  a  high-cost 
or  a  low-cost  mine,  or  good  coal  or  bad. 

Commissioner  Eastman.  Well,  I  think  their  argument  is  this,  that 
the  railroads  are  such  tremendous  purchasers  and  steady  consumers  of 
coal,  that  contracts  from  them  are  very  valuable  contracts  to  secure, 
SQ  that  if  the  railroads  placed  their  contracts  as  a  result  of  competitive 
bidding,  what  the  lowest  bidder  would  be  ^\^lUng  to  take  would  tend 
to  depress  the  price  of  coal  throughout  the  district  unduly. 

Mr.  HuDDLESTON.  Is  there  any  practice  in  the  whole  field  of 
railroad  supplies  of  letting  contracts  to  the  lowest  bidder? 

Commissioner  Eastman.  I  think  that  is  done  in  the  case  of  equip- 
ment generally. 

Mr.  HuDDLESTON.  You  mean  in  the  purchase  of  cars? 

Commissioner  Eastman.  Cars. 

Mr.  HuDDLESTON.  And  engines? 

Commissioner  Eastman.  Yes.  I  am  not  certain  as  to  that,  but 
that  is  my  impression,  that  usually  bids  are  secured  for  cars  and 
engines.  Now,  I  am  not  so  clear  that  that  is  done  in  the  case  of 
construction  contracts.  I  think  that  very  often  bids  are  secured  for 
construction  contracts,  but  that  the  railroads  do  not  always  follow 


RAILROAD  LEGISLATION 


355 


6 


the  practice  of  awarding  the  contract  to  the  lowest  bidder.  They 
have  certain  contractors  that  they  know,  from  experience  are  reliable 
and  dependable,  and  they  may  favor  those  in  awarding  the  contracts 

I  am  not  speaking  from  any  investigation,  now,  and  for  that 
reason  my  comments  ought  not  to  be  given  too  much  weight. 

Mr.  HuDDLESTON.  With  items  of  coal,  lumber,  steel  rails,  and  other 
similar  items,  you  know  of  no  system  of  contracting  to  the  lowest 

^Commissioner  Eastman.  I  do  not  think  that  there  is  any  general, 
recognized,  and  established  practice  in  that  respect.  It  often  is  done; 
on  other  occasions,  it  is  not  done.  ,      .,        ^  .       x  • 

I  think  bids  are  secured  for  these  steel  rails.  I  am  not  certain  as  to 
that.     I  think  they  are,  but  that  the  bids  are  always  the  same. 

Mr  HUDDLESTON.  The  price  is  made  by  the  Steel  Corporation, 
and  the  others  have  to  follow  it.     That  is  a  very  simple  situation 

I'here 

Commissioner  Eastman.  Well,  there  are  many  independents. 
Mr  HUDDLESTON.  Ycs;  but  they  have  to  follow  the  big  concerns 
or  they  can  not  live.     Unless  they  do  follow,  they  can  not  stay  in 
business.     There  is  no  real  competition. 

Commissioner  Eastman.  Now,  I  think  that  I  have  covered  the 
statements  of  which  I  have  copies  for  all  the  committee  members, 
and  those  are  avilable  here,  if  you  care  to  distribute  them. 

The  Chairman.  Do  those  contain  the  information  that  you  said 
the  commission  was  not  in  a  habit  of  making  pubUc,  or  is  that  in  this 
separate  volume  which  you  have  lying  here?  i  •  u  t 

Commissioner  Eastman.  It  is  in  there;  the  statements  to  \yhich  1 
referred  i3  the  one  headed  Statement  of  Estimated  Recapture  Amiability 
of  Railroads  for  the  Period  1920-1930,  Grouped  by  Classes,  With 
Total  Corporate  Surplus  as  of  December  31,  1920,  1929,  and  1930, 
and  Net  Income  for  those  Years.  ,  .  ,    ,       i 

Now,  I  have  certain  other  information  here  which  has  been  pre- 
pared at  considerable  labor  by  our  bureau  of  statistics  and  which  I 
thought  might  be  of  interest  to  you.  This  statement  has  not  been 
mimeogi-aphed,  although  I  have  two  carbon  copies. 

I  took  the  roads  which  our  estimate  showed  to  have  a  recapture 
liability  in  excess  of  a  million  dollars,  and  I  asked  our  bureau  of 
statistics  to  prepare  information  showing  the  dividends  declared  dur- 
ing the  period  by  each  of  those  railroads.  This  statement  mcludes 
that  information.  It  also  shows  for  every  year  the  net  railway  oper- 
ating income;  the  total  capital  stock;  the  net  income;  the  percentage 
of  net  income  on  capital  stock;  and  then,  for  1930  and  1931,  it  shows 
the  net  railway  operation  income;  the  other  income;  the  total  income; 
the  fixed  charges,  and  the  ratio  of  total  income  to  fixed  charges.  It 
also  shows  the  corporate  surplus  in  1920,  1929,  and  1930. 

In  going  over  those  statistics,  you  may  perhaps  be  mislead  if  you 
do  not  bear  this  fact  in  mind,  that  in  addition  to  showing  the  figures 
for  a  particular  road  they  also  include  the  figures  for  each  of  its 
principal  subsidiaries.  However,  the  dividends  paid  by  those  sub- 
sidiaries go  to  the  parent  company,  so  that  the  statistics  of  the  latter 
are  the  ones  to  which  you  should  direct  your  principal  attention. 

The  index  will  show  which  are  the  parent  companies,  with  the  ex- 
ception that  there  is  an  error  in  the  case  of  the  Richmond,  Fredericks- 
burg &  Potomac  and  the  St.  Louis-San  Francisco.  They  are  indi- 
cated as  subsidiaries  of  the  Reading,  which  is,  of  course,  mcorrect. 


Ill 
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This  Statement  includes  two  companies  which  our  present  fiffiire^ 
show  are  not  m  the  million  dollar  class.     They  were  in  The  mS 

em  ^^dX'L'^rf^  rV*'  '^f"''''.-  ''l!'*^^  '^'^'^'^  the  Grea't  NoS 
em  and  the  Southern  Pacific,  and  m  the  corrected  figures  thev  have 

i^Pf/l'*"'*'!  *h'  ^"  '°r  •?»"''••  "'''««•  It  does  not  include  twoVWch 
should  have  been  included,  and  I  shall  be  glad  to  furnish  you  the 
figures  for  those.  One  is  the  Delaware,  Lackawanna  &  Western  and 
the  other  IS  the  Denver  &  Rio  Grande  Western.  ' 

Yo?;^rL«"c'^of^^^ 

'^^.tfL'^tiZtT^^''-'-'  '^"'^^^-'  -n/cSSs 

mi;S'to^Kth"r''  *'"'  '**'^'"^"*  '"••  "■'"''«^'^'-  *»>«  ''"'^'"i"*^ 

^K^"" ■•if?°'^"-  ^•'■-  C''"'''?**"'  '^  >*  contemplated  that  tables  such  as 
that  will  appear  m  the  printed  hearings,  or  are  they  simply  submitted 
for  the  information  of  the  committee  oitside  of  the  print?  ^"''"»**«<1 
Commissioner  Eastman.  There  is  no  reason  why  you'  should  not 
have  that  information,  as  it  is  public  information  taken  from  ?he 
pubhc  records  of  the  commission.     I  do  not  know  whether  you  want 

car^rpu\ft\'o".  *'^  "•^•'^'''  '"*  ''  '^  *^«"«'>'«  ^-  whaKuse7o"u 
Mr.  HocH.  That  is  my  question,  whether  it  will  go  in  the  print 

Mf  Hoci.  trSefthLK.''^^  ""''  ^°  '"  ''"'  •'^*^^- 

The  Chairman.  We  will  have  that  incorporated. 

Commissioner  Eastman.  Similar  information  can  be  prepared  for 
evenr  company  on  the  list,  but  it  would  require  a  tenific  amount  of 
Tnt'  f  ^''VT  """■  -^h^'  statement  there  includes  onlyX  com- 
panies for  winch  our  estimates  showed  recapturable  incomi  in  exce^ 

o1  ra  orfeooVoo""'"'"'  '  *'""''  "•^'"'^  *330,000,00rou^ 
rJil^^t^^T^  ''■^  his  testimony  Mr.  Bledsoe  filed  a  statement  indi- 
««  f  £i  f  '■«*""i'°  ^"^^  y^?^'  ^""^  **>«  railroads  throughout  the  country 
as  a  whole  on  the  value  which  we  used  in  1920  in  the  increased  rate 

sw;  tT!-'  ^°^°/;^  1**%^y  °«t  ^^^itlons  and  bettements  at  cost 
since  that  time,  and  Colonel  Thorn,  in  his  testimony,  referred  to  cer- 

southern  groups      Now,  I  have  gone  over  those  figures  which  Mr 
Bledsoe  furnished,  and  they  do  not  quite  compare  lith  figures  pre: 
pared  by  our  bureau  of  statistics.  "gures  pre- 

For  examDlhri^''9'}**  ^^^  ?^"'?  {°\  discrepancy  is.     It  is  not  lai^e. 
Jiore.xample,  in  mi,  our  return  is  3.19  per  cent.     I  thinkhis  was3  13 
In  the  case  of  the  eastern  group  I  think  Colonel  Thorn  slfd  that 

nefoenf  "nJ  T  ^'^'  '"  T'^^^  '^'  '""^""ds  earned  rred.ansV 
per  cent.     Our  figures,  on  the  basis  of  that  1920  valuation  brouffht 

^'l^9a   it'  '^T  *^^«U"-^^26  the  return  in  that  group  wasT.ls 
percent.         '  ""  ^^^  ''  '''*'  ^•^^'  "'  ^"""y  "«"^y  "P  »«  th«  sk 

„  J?  ,****  '^^^^  "j  *j  ®  southern  region,  our  figures  show  that  the  5«  per 
In  m6lt'was1?4."'        ''  ^^'^  '^'  '**"™  ''^'^"^  6.23  per  cent' 
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I  shall  be  glad  to  put  those  figures  in  the  record  for  the  country  as 
a  whole,  and  for  the  eastern,  southern,  and  western  groups  separately. 

These  are  estimates  prepared  by  our  bureau  of  statistics  on  three 
different  bases.  One  base  is  the  investment  accounts  of  the  earners 
at  the  end  of  each  year,  including  material  and  supplies  and  deductmg 
accrued  depreciation.  ,  •         m 

The  second  base  is  our  primary  valuations  under  section  19a 
brought  dow^n  to  date  by  adding  subsequent  net  additions  and  better- 
ments at  cost,  which  is  practically  the  O'Fallon  method.  That  shows 
the  largest  returns  of  all.  ,  ^  i       i  mv 

The  third  base  is  the  one  used  by  Mr.  Bledsoe  and  Colonel  i  horn, 
which  takes  our  1920  valuation  for  the  roads  as  a  whole,  or  by  groups, 
and  brings  that  down  to  date  by  subsequent  net  additions  and  better- 
ments at  cost.  .  u  4-  T 

Probably  the  discrepancy  can  be  explained  in  some  way,  but  1 

introduce  those  tables  here. 

(The  matter  referred  to  is  as  follows :) 

Net  railway  operating  income,  investment,  Interstate  Commerce  Commission  primary 
and  1920  rate  case  values,  and  rates  of  return:  Class  I  steam  railways,  including 
suntching  and  terminal  companies,  by  rate  groups,  1921-1931 

I.  TOTAL  FOR  ALL  OR0UP3 


Year 


Net  railway 
operating 
income  for 

calendar  year 


Investment 
in  road  and 


Interstate 
Commerce 
Commis- 
sion pri- 


1921--. 

1922... 

1923.-. 

1924... 

1925- . 

1926.- 

1927.- 

1928- - 

1929.. 

1930.. 

1931  >. 


$615.^)45,614 

776. 880.  593 

083. 736, 225 

986, 717, 759 

1, 138, 632. 320 

1, 233, 003. 087 

1,085.141.5% 

1,  U)4,  487. 806 

1,  274, 596,  403 

885,011,325 

647, 800, 000 


equipment  niary  values 
at  end  of       brought 
year  *         down  to 
end  of  year 
indicated  ^ 


Value  taken 
by  Inter- 
state Com- 
merce 
Commis- 
sion in 
increased 
rates,  1920* 


Rate  of  return  on- 


Invest- 
ment 


Millions    \ 
$19,965  I 
20,096  I 
21,041 
21,  745 
22,222 
22.753 
23.170 
23.503 
24,025 
24,311 


Millions 
$17,905 
18.036 
18.981 
19,685 
20.162 
20.693 
21,110 
21,443 
21, 965 
22,251 


Millions 
$19,388 
19, 519 
20,464 
21,168 
21,645 
22,176 
22, 593 
22,926 
23,448 
23,734 


Inter- 
Com- 
merce 

Commis- 
sion 

primary 
value 


1920  rate 
case  value 


Per  cent 
3.09 
3.87 
4.68 
4.54 
5.12 
5.42 
4.68 
5.08 
5.31 
3.64 
2.25 


Per  cent 
3.44 
4.31 
5.18 
5.01 
5.65 
5.96 
5.14 
5.57 
5.80 
3.98 
2.46 


Per  cent 
3.18 
3.98 
4.81 
4.66 
5.26 
5.56 
4.81 
5.21 
5.44 
3.73 
2.30 


II.  EASTERN  GROUP  (EASTERN  DISTRICT  AND  POCAHONTAS  REGION) 


1921 - - 
1922.- 
1923-- 
1924.- 
1925.. 
1926 -. 
1927- . 
1928- - 
1929- . 
1930- . 
1931  ». 


$273,  f>48, 890 
342,  447, 5(57 
479,415,315 
466, 181, 385 
555,924,990 
615,673,858 
540, 045, 026 
596, 518, 256 
648, 738, 188 
447, 547, 812 
281, 200, 000 


$8,846 

8,912 

9,329 

9,721 

9.901 

10, 127 

10,339 

10,455 

10,733 

10,952 


$8,460 

$8,846 

8,526 

8,912 

8,943 

9,329 

9,335 

9,720 

9,515 

9,901 

9,741 

10, 127 

9,953 

10,339 

10,069 

10, 455 

10,346 

10,732 

10,566 

10,952 

09 
84 
14 
80 
61 
08 
22 
71 


6.04 
4.09 
2.57 


3.23 

4.02 

5.36 

4.99 

5.84 

6.32 

5.43 

5.91 

6.27 

4.24 

2.66 

3.09 
3.84 
5.14 
4.80 
5.61 
6.08 
5.22 
5.71 
6.04 
4.09 
2.57 


>  Income  estimated  for  year  from  11  months  returns.    Rates  computed  on  1930  ^ajjies  p-oDrietarv 

» Accounts  701  and  702,  material,  supplies,  and  cash.    Accrued  depreciation  deducted.    1  ropnetary 

"^iB^Vn  ?nte?s\ate'c^  Commission  primary  values  adjuste.1  to  date  by  adding  net  incr^^n 

book^ueleS  increase  in  accrued  depreciation  each  year,  plus  an  allowance  for  working  capital  Figure 
Mof  Dec  31  1930  determined  from  study  of  values  and  subsequent  investment  for  individual  roads.  Tot^ 
fTprioTVeaVs  in  tSSe  obtained  by  subtracting  annual  change  in  investment  computed  from  preceding 
column.  *  Adjustments  for  parts  of  systems  in  Canada  not  .°iade  m  this  table  railways  and 

«  Value  of  1819  billions  in  58  Interstate  Commerce  Commission  220,  229,  adjusted  for  ^lass  i  railways  ana 
brought  down  to  date  as  in  preceding  columns. 
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s.^tch^ng  and  terminal  companies,  h^  r^U^rou''^^^^^^^^ 
™-  SOUTHERN  GROUP  (SOUTHERN  REGION) 


Year 


Net  railway 

operating 

income  for 

calendar  year 


1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928. 

1929 

1930 

19311 


Investment 

in  road  and 

equipment 

at  end  of 

year 


Interstate 
Commerce 
Commis- 
sion pri- 
mary values 
brought 
down  to 
end  of  year 
indicated 


$57,511,149 
109, 992,  301 
129,  764,  446 
142,  553,  806 
168,  183.  725 
163,204,516 
136,  m2,  857 
133,  769,  316 
133,115,671 
89, 107, 055 
44, 800, 000 


MiUions 
$2,310 
2,348 
2,637 
2,632 
2,746 
2.888 
2.936 
3,002 
3.015 
3,006 


MUliona 
$2,164 
2,203 
2.392 
2,487 
2,600 
2,743 
2.791 
2,856 
2.870 
2,861 


Value  taken 
by  Inter- 
state Com- 
merce 
Commis- 
sion in 
increased 
rates,  1920 


Rate  of  return  on— 


MiUiont 
$2,264 
2.302 
2,491 
2.587 
2,700 
2,842 
2.891 
2.956 
2,970 
2,960 


Invest- 
ment 


Inter- 
Com- 
merce 

Commis- 
sion 

primary 
valae 


1920  rate 
case  value 


Per  cent 
2.49 
4.68 
5.11 
5.42 
6.12 
5.65 
4.64 
4.46 
4.42 
2.96 
1.49 


Per  cent 

Per  cent 

2.66 

2.64 

4.99 

4.78 

5.42 

6.21 

5.73 

5.61 

6.47 

6.23 

5.96 

6.74 

4.90 

4.73 

4.68 

4.63 

4.64 

4.48 

3.11 

3.01 

1.67 

1.51 

IV.  WESTERN  AND  MOUNTAIN-PACIFIC  OKOUPS  (WESTERN  DISTRICT) 


1921 

1922 " 

1923 

1924 1 

1926 "  ■ 

1926 

1927 

1S28 

1929 

1930 

19311 


$284,  785, 575 
324, 440,  725 
374, 666,  464 
377, 982, 568 
414,  523,  605 
454, 124,  713 
408, 433,  713 
464,  200,  234 
492,  741, 644 
348, 366, 468 
221, 800, 000 


$8,809 

8,836 

9,176 

9,392 

9.676 

9,738 

9.896 

10,046 

10, 277 

10,363 


$7,281 
7,308 
7,646 
7,863 
8,047 
8,209 
8,366 
8.518 
8.749 
8,825 


$8,278 
8,305 
8.644 
8.861 
9,044 
9.207 
9.363 
9.616 
9.746 
9,822 


3.23 

3.91 

3.67 

4.44 

4.08 

4.90 

4.02 

4.81 

4.33 

6.16 

4.66 

6.63 

4.13 

4.88 

4.62 

6.45 

4.79 

6.63 

3.36 

3.96 

2.14 

2.61 

3.44 
3.91 
4.33 
4.27 


4. 
4. 

4. 
4. 
6. 
3. 
2. 


68 
93 
36 
88 
06 
65 
28 


t  Income  estimated  for  year  from  11  months  returns.    Rates  computed  on  1930  values. 

Total  estimated  recapture  liability  of  railroads  by  classes  for  the  period  1920  to 

inclusive 


19S0, 


Class 


I 

II.-. 

m... 

IV... 


Estimated 
liability 


Total. 


$336, 443, 378 

15, 929, 742 

2,259,036 

6.833,659 


Per  cent 


361, 465, 816 


93.08 

4.41 

.62 

1.89 


loaoo 


METHOD    OP    ESTIMATING    RECAPTURE    LIABILITY 

of  structures  esHatcd  if  not  k^^  ^y^T""^'"^  ^.^'^^^  ^^^«^*  *«  «"«i»al  cost 
preciation  dediicted  and  vahie  of  UnH '«  J"^  ^^V-  ''''^^  ?^  reproduction,  with  de- 
mation  is  not  available  the  v^^^^  t^tnAr^'^'J'^  ?''ll^^  ^^^*^^-  ^^  this  infor- 
working  capital,  shown  in  the  ffnS  n^^  ^^^'^  "'"^^^  ^""^  ^^1"^.  less 

19a,  thi  net  coU  of  additions  and  betterr^Pn?«  ^^'"^*»S^  ''JP^rts  under  section 
changes  from  vearVvear   nlurvlrHnt^o^^^^^  adjustments  for  propertv 

matefials  and  supplies  ^rep^orted  Svth^^  ""In^fT  "'  ''V'  ^^(^"^ 

valuation  data  the  book  invest mpnfiJc!i«™^;-  •  *i»e  absence  of  any  basic 
value.  Generall7thrcarrieS'  renn  J^^^  depreciation  is  taken  as  the  estimate  of 
used  in  these  computatfons         ^^^  "'*  '^'^'"*'''  operating  income  has  been 
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List  of  railroads  controlled  by  the  United  States  Steel  Corporation  or  its  subsidiaries, 
subject  to  recapture,  showing  the  amounts  paid  into  the  contingent  fund  durina 
the  period  from  1920  to  1930,  inclusive,  dividends  paid  on  common  stock,  divider^ 

TcemberstiachTeJ"  '^'^  '^  '^'''  ^'°'''  "'^^  '"'"^  ^^^^^^^'^  ^^''P'"*  ^'  ^/ 


Carrier 


Bessemer  <fe  Lake  Erie. 

Do 

Do 

Do 

Do " 

Do 

Do 

Do 

Do 

Do....: '  " 

Do :. " 


Year 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Amount 

paid  to 

continKeut 

fund 


Total. 


Dividends 


Hate  (per 
cent) 


Birmingham  Southern  R.  R. 

Do 

Do 

Do ::""" 

Do 

Do " 

Do ■  "" 

Do "  " 

Do 

Do 

Do 


Total. 


Carbon  County  Ry.  (put  in  opera- 
tion July  5,  1923). 

Do 

Do 

Do 

Do ."  

Do 

Do :::::::::: 

Do 

Do " ■  " 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


$442,280 


Total. 


Donora  Southern 

Do 

Do ::: 

Do 

Do 

Do 

Do ...: 

Do 

Do "" 

Do 

Do " 


1920 

1921 
1922 
1928 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


31,  371 


Total. 


^nsf 


Duluth  &.  Iron  Range  R.  H 

Do 

Do 

Do 

Do 

Do " 

Do 

Do 

Do... 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Total. 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


200 
150 
200 
200 
250 
400 
400 
450 
500 
500 
400 


Amount 


Net  income 


$1, 000. 000 
750,000 
1,000,000 
1,000,000 
1.  250, 000 
2,000.000 
2,000,000 
2,250,000 
2,500,000 
2.500,000 
2,000.000 


18,250.000 


$2. 962, 758 
859,577 
3,496,115 
5.  699,  304 
2,244,714 
i  265.  232 
5,  322.  397 
2, 749, 035 
4,  576,  727 
6,653,645 
4, 417,  763 


43, 267, 267 

-16,889 

-16.467 

1S5.  689 

-7,804 

148.843 

137. 637 

111,769 

-87, 470 

-123,908 

-48.  735 

-144.829 


Total  cor- 

I)orate 

surplus 

as  of 
Dec.  31 


$20. 455. 045 
20.  728.  23(i 
23,  234,  898. 
27.  926.  318 
28. 913, 092 
31,161,231 
34.  486.  643 
34.  741.  592 
36.  W)3.  571 
40.7r.0,0i7 
43.119,055 


137,836 


1.756.869 
1.  739. 780 
1. 920.  209 

1.  918. 400 
2,067,371 
2.203,118 

2.  313. 806 
2, 225. 557 
2.101.317 
2.083.738 
1,971.587 


-8.211 

6.164 

-2.798 

-833 

-7.478 

2,616 

565 

16,163 


6,188 

-31.670 

-60.906 

89.552 

82.820 

-2,767 

79,488 

14.493 

58.086 

41,892 

26,518 

6,809 


-8, 2It 

-2,047 

-4,843 

-5,419 

-12.897 

-10,281 

9,716 

3,451 


(') 


15 
15 
20 
2S 
15 
16 
15 
15 
20 
20 


975,000 

975,000 

1.300.000 

1, 625. 000 

975.000 

975.000 

975,000 

975.000 

1.300,000 

1.300,000 

(') 


304.315 


-294. 9ie 

-356.263 

-255, 198 

-153.851 

-156,580 

-77. 160 

-67, 171 

-11,123 

22.287 

45,331 

50,295 


11,376,000 


2,903.958 
206.415 
1.616.412 
2, 272.  740 
1,429.857 
1. 619, 845 
1,835.999 
1. 383. 290 
1.  759, 387 
2.212.011 
(«) 


17, 139, 914 


20. 832. 0«9 
20,  796,  426 
21, 182. 477 
21, 953,  502 
22, 454, 038 
22. 933. 983 
23,  774. 493 
24,175.969 
24,612.924 
25. 503. 096 


RAILROAD   LEGISLATION 


371 


List  of  railroads  controlled  by  the  United  States  Steel  Corporation  or  its  subsidiaries, 
subject  to  recapture,  showing  the  amounts  paid  into  the  contingent  fund  during 
the  period  from  1920  to  1930,  inclusive,  dividends  paid  on  common  stock,  dividend 
rates  and  net  income  in  each  of  those  years,  and  total  corporate  surplus  as  of 
December  31,  each  year — Continued 


Year 

Amount 

paid  to 

contingent 

fund 

Dividends 

Net  income 

Total  cor- 
porate 

Carrier 

Rate  (per 
cent) 

Amount 

surplus 

as  of 
Dec.  31 

Duluth,  Missabe  &  Northern  Ry... 
Do                          — 

1920 
1921 
1022 
1023 
1024 
1025 
1026 
1027 
1928 
1020 
1030 

75 

75 

76 

100 

80 

80 

100 

100 

100 

100 

100 

$3, 084, 375 
3, 084, 375 
3. 084, 375 
4,112.000 
3,290,000 
3,  290, 000 
4. 112, 500 
4,112.500 
4,112,500 
4,112.500 
4.112.500 

$5,326,415 
2, 924,  587 

6,  321,  785 
10,  583, 419 

4, 407,  747 
7,216.881 
8. 151, 140 
6, 633.  562 

7,  892,  954 
9,468.511 
7,409.202 

$33. 021. 405 

33, 642, 330 

Do              

36,882,802 

Do                      

43, 289. 836 

Do 

44, 435, 445 

Do               

48. 341. 574 

Do                   - 

52. 369, 944 

Do                              

64,849,467 

Do                                        

58. 592. 882 

Do                  

63, 925, 132 

Do 

67, 143. 142 

Total 

5, 808. 257 

40, 507, 625 

76,336,203 

Klffin  Jnlifit  &  Eastorn 

1920 
1921 
1922 
1923 
1024 
1025 
1026 
1027 
1028 
1929 
1030 

4 
4 
4 
6 
4 
4 
6 
6 
6 
6 
6 

400,000 
400,000 
400,000 
600,000 
400.000 
400.000 
600.000 
600,000 
600,000 
600,000 
600,000 

1, 123, 358 
1,  225,  736 
1, 665, 852 
2, 592, 177 

269,758 
1,311,527 
2, 060. 574 
1,  545,  241 
1,196.876 

960.663 
1, 657. 994 

4.814.085 

Do - 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

5,672,876 

6. 951, 107 

8.921.662 

8. 800, 262 

9, 712, 337 

11,169,912 

12. 232, 690 

12,  753,  492 

13, 144,  794 

14, 214, 263. 

Total 

65,147 

5.600,000 

15, 609,  756 

ITtna  Ar  \Ynnfrn.SA  R.    R 

1020 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

-61, 197 

-23,608 

-23,  572 

-24, 361 

-33,000 

33,463 

37. 343 

-745 

-6. 594 

13.025 

-10,673 

-85,883. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

-109.491 
-133.063 
-157,424 
-190,421 
-157,786 
-120.443. 
-121.188 
-132.684 
-119,658 
-124,263. 

Total -- 

-89, 919 

Hannibal  connecting 

Do 

Do 

Do 

Do 

Do..., 

Do 

Do 

Do 

Do 

Do 

1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

-56, 677 

-3.716 

33.  769 

29, 384 

10,028 

-5.  476 

-2,834 

-11,341 

-8,726 

-3,495 

-5. 890 

74.385 

70.669 
104,441 

134.  152 
144,  179 
138,698 

135.  774 
123.834 
115, 108 
111,613 
106, 870 

Total 

17, 532 

-25, 474 

Johnstown  &  Stony  Creek  R.  R 

Do         

1020 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

12,807 

7,071 

42,782 

10,448 

4,536 

2.974 

17,602 

10.093 

-26,  625 

-6, 671 

-9,  713 

-10,901 

2. 013 

Do         

43. 41& 

Tin 

53,864 

T%a                                         

58.40a 

TkA 

61. 375 

Tio 

78, 977 

1V»                                        

89. 070 

T%n 

62,445 

T%ft 

55.  774 

Do 

45. 947 

Total 

1, 162 

65,304 
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l^J^JTtrtn-^lfi  '"■'■  "''V""'  '^"""  ^/f '  Corporation  or  it,  >ub,idiarie>. 
tubject  to  recapture,  shomng  the  amounts  paid  into  the  contingent  fund  durina 

™t?T^{T-'^^^  «../930  ,W.m.«,  dimdend,  paid  on  common  ntickdMdZ 


Carrier 

Year 

Amount 

paid  to 

contingent 

fund 

Dividends 

Net  income 

Total  cor- 
porate 
surplus 

as  of 
Dec.  31 

"^m'r    •^-<«'»' 

Lake  Terminal  R.  R.. 

Do 

Do 

Do 

Do                             

.    1920 
.    1921 
1922 
1923 
1924 
1925 
1928 
1927 
1928 
1929 
1930 



-$287, 033 
177,625 
163,400 
-3,987 

-$386,227 

-208,854 

-45. 446 

-78,584 

Do"":::::::::::: 

Do 

Do 

Do 

-124,483 

27,496 

-1,106 

172,975 

45,626 

179, 516 

40, 101 

-198,459 

-124,372 

-120,791 

52,128 

103,342 

278,954 

Do 

Do 

••-•-..... 

"■-  — - — — 

311,106 

Total 

391.700 

Newburgh  &  South  Shore  Ry  .. 

Do '      '  " 

Do 

Do                          

1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

-263,591 
109, 187 
181,092 
36,493 
148.  167 
270,  480 
239,659 
388,495 
417,560 
319.  291 
129.256 

439,535 
503,796 
776,369 

Do::::::::::" 

Do :.": 

Do 

6* 

4 
6 
6 
0 
3 

""$96,"666" 

60,000 
90,000 
90,000 
90,000 
45,000 

.787,868 

918,366 

1.098.856 

Do 

1.300,204 

Do 

1,631,537 

Do 

1, 973, 787 

Do :.: 

2. 202, 743 

2. 277, 827 

Total-. 

465,000 

1,976,098 

Northampton  &  Bath  R.  R 

Do                                  

1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

-73, 109 
-10,732 
37,100 
47,188 
33,4«)9 
56.2f)2 
46,840 
52,843 
45,827 
33,818 
33.378 

974  fiM 

-135,691 

Do::::::::::::::::: 

Do 

Do 

._ 

-146,322 
8,849 
84,377 
117,758 
174.061 
220,949 
272,693 
319.083 
352.905 

Do 

Do 

Do 

Do 

Do 

Do :.::::::::::::" 

Total 

. 

386,221 

Union  Railroad  (Pittsburgh,  Pa.) 

1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

91,246 
1,050,747 
2, 8«7, 558 
2. 428, 483 

479,064 
1,808.305 
1, 8«2,  782 

926,033 
2,350,754 
2,964,247 
1.133,331 

17  971  55n 

6,806,837 

Do 

10 
15 
20 
10 
16 

ao 

20 
25 
25 
15 

500.000 

750.000 

1,000.000 

500,000 

750,000 

1.000,000 

1,000,000 

1,250,000 

1,250,000 

750,000 

8. 750, 000 

Do 

7.312.016 
9,429,368 

Do 

Do 

10,843,534 

Do 

10, 834, 079 

Do 

11.889,506 

Do 

12,  #05,529 

Do 

12,574.829 

Do 

Do :::::::::::: 

Total 

13.603,817 
15.303,929 
15, 669, 363 

Youngstown  &  Northern  Ry 
Do 

Do :: 

Do 

Do 

Do 

Do ". 

1920  " 

1921  . 

1922  . 

1923  . 

1924  . 

1925  . 
1926 

-26. 471 

-5, 971 

61,  745 

4,439 

14.396 

43, 216 

-78,917 
-84,888 
-23, 142 
-18,708 
-4.155 
38,937 

Do 

Do 

Do 

Do :::::::::: 

Total 

1927  . 

1928  . 

1929  - 

1930  - 



36.983 

8,560 

20.846 

-7,727 

-36,917 

113,099   . 

69,882 
78. 422 
98,981 
91,  213 
49,889 

Total  above  reads 





84,947.625 

173.174,155   . 
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List  of  four  large  eastern  coal-carrying  railroads  subject  to  recapture  for  period  from 
1920  to  1930,  inclusive,  showing  for  each  year  the  dividends  paid  on  common 
stock,  dividend  rates,  net  income,  and  the  total  corporate  surplus  as  of  December 
31  each  year 


Carrier 


Chesapeake  &  Ohio. 
Do 


Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


\ear 


Dividends 


Total. 


Hocking  Valley. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Rate 


Amount 


Per  cent 
4 
2 
4 
4 
4 
4 
12 

m 

10 
10 
10 


Total. 


Norfolk  &  Western 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1920 
1926 
1927 
1928 
1929 
1930 


4 
2 
4 
4 
4 
4 
12 

9H 
10 
10 

m 


$2,511,264 

1, 255, 632 

2,511,264 

2,591,032 

2, 619, 500 

3,035,885 

13,635.760 

11,  leO,  634 

11,795,870 

13,329,142 

17,096,136 


Net  income 


Total  corpo- 
rate surplus 
as  of  Dec.  31 


81,542.119 


$6. 025, 692 

4,309,932 

6.641,610 

9,099,050 

12, 222, 043 

20,152,269 

29, 294, 802 

28,607,315 

28, 916, 925 

32,192,416 

34, 144, 804 


211,606,858 


Total. 


Virginian 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Total 

Total  above  roads. 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


7 

7 

8 

8 

8 

8 

10 

10 

10 

12 

12 


439, 980 

219, 990 

439, 980 

439, 980 

439, 980 

439,980 

1, 319. 940 

1,014,952 

1,099,952 

1, 099, 952 

962,456 


7,947,142 


353,315 
44,147 

712, 207 
951, 701 
2, 362. 655 
2, 072, 206 
2,  746, 459 
3, 756,  595 
4,641.471 
5, 189, 901 
770, 292 


$39, 284, 792 

42,9frl,169 

46, 880, 339 

54, 563, 993 

61, 606. 677 

75,363,790 

89,155,851 

106, 503, 482" 

124, 487, 912' 

142,  232,  518 

175,629,633 


23,600,949 


8, 503, 989 
8.  506, 190 
9, 960, 779 
10,327,617 
10,608,539 
10,930,694 
13, 920, 718 
13, 990. 767 
14,020,370 
16. 874, 536 
16, 877, 796 


134, 521, 985 


12, 496, 788 
10, 043, 181 
14,  554, 989 
18,  788, 497 
14, 646, 812 
26, 564, 846 
36, 867, 506 
30, 749, 616 
30, 830, 034 
41,900.502 
31, 997, 481 


269,446,252 


1,250,860 
1, 250, 860 
1,876.290 
2, 189, 005 
2, 18Q,  005 
2.  189, 005 
2, 501, 720 
2, 501, 720 


15,948,465 


239,959,711 


3,  287, 462 
5, 245, 827 
3. 408. 033 
3, 671, 444 
3, 315, 141 
3, 859, 777 
6, 717, 047 
5, 908, 561 
4, 237, 471 
5, 752, 784 
4, 455, 873 


49, 859, 420 


554, 613, 479 


NOTB.— Nothing  was  paid  into  the  contingent  fund  by  these  carriers. 


10,111,216 
9, 970, 857 
10, 253, 832 
10,  999,  852 
12,923,319 
14,  532, 427 
16, 000, 631 
18, 721, 096 
22,251,752- 
26, 312, 688 
26,114,197 


75,757,773 

76, 742, 360 

80, 535,  807 

87, 823, 514 

90, 792, 607 

104, 690, 620 

129, 053, 334 

148, 257, 631 

164,418,547 

186.  ^20,  103 

202,  140, 584 


14, 217. 171 
18,  003, 121 
19. 463, 085 
20, 216, 464 
20. 733, 561 
21, 015, 458 
23,  695, 108 
25, 777, 787 
26,173,213 
27, 653, 136 
27, 843,  790 
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Interstate  Commerce  Commission. 

Bureau  of  Finance, 

February  4,  1999. 

Statement  showing  payments  by  carriers  on  account  of  excess  net  railway  operating 
income  under  paragraph  6  of  section  15-a  of  the  interstate  commerce  act 

Excess  income 

All         T-x  payments 

Ashley,  Drew  &  Northern  Rv.  Co ««;  «i  i    ii 

Atlantic  &  Carolina  R.  R.  Co                " "  'IW  \\ 

Augusta  Northern  Ry.  Co e  070  «n 

Augusta  R.  R.  Co......._                   "" " —  "  ^'  "i?*  °S 

Bauxite  &  Northern  Ry.  Co..                                                n   qc,   70 

The  Bay  Terminal  R.  R.  co_. ..::::::::::::::: " 2'  449 11 

Beaver,  Meade  &  Englewood  R.  R.  Co.__  i   V\{  a\ 

Bessemer  &  Lake  Erie  R.  R.  Co " 442  9Rn  nn 

Birmingham  Southern  R.  R                          ""  ^f  q?,   V^ 

Brimstone  Railroad  &  Canal  Co_._'                              Jo*  aIo  ?f 

Conemaugh  &  Black  Lick  R.  R.  Co-_.' " 8i  qTq  ^n 

Cambria  &  Indiana  R.  R.  Co  _                   " ?«  rqa  2a 

Campbell'sCreekR.  R.  Co...     .                                            '  Sis  m 

Central  Railway  Co.  of  Arkansas I  o  XfiS'  ±± 

Chattahoochee  Valley  Ry.._                                         ""  ir'?Y^  ,o 

Chicago  &  Illinois  Midland  Ry.'Co".:::" " " IQQ  210  7^ 

Chicago   West  Pulhiian  &  Southern  Ry  Co" ." ." "  " 5  03?'  II 

CoUms  &  Glennville  R.  R.  Co..                                       ^'  Vfio  rn 

Cornwall  R.  R.  Co I  .7-  ASf  ?2 

Cowlitz,  Chehalis  &  Cascade  Ry...."                        ^  OftO  on 

Durham  &  Southern  Ry.  Co..                   "" " -—  A'  qoq  XX 

Dayton-Goose  Creek  Rv.  Co..                         ,2o'  VS?"  00 

Dayton  Union  Ry.  Co/.....  ^^^'  IS^  X? 

DeKalb  &  Western  R.  R.  Co___                                         in  oSk  a\ 

Detroit  &  Toledo  Shore  Line  R.  R                                 ""  io'  nfi   Xq 

Detroit,  Toledo  &  Ironton  R.  R....":               ' oSq'  4fi}-  «, 

Duluth,  Missabe  &  Northern  Ry.  Co...  ^  ror  2?ft  fif 

East  Jersey  R.R.&  Terminal  Oo._.                                      '      ?' w  fti 

East  Jordan  &  Southern  R.  R.  Co                                         2  7m  ai 

Elgin,  Joliet  &  Eastern  Rv.  Co.. c?  (JS"  Si 

Erie  &  Michigan  Railway'  &  Navigation  CoV."  o  2Q7  08 

Fordyce  &  Princeton  R.  R.  Co..                            " '""  V  rq7  ^2 

Fort  Worth  Belt  Rv.  Co 7S  ^al'  q2 

Franklin  &  Abbeville  Rv.  Co.. I                             iV  2xX'  fg 

Genesee  &  Wyoming  R.*R.  Co..."!                         "  4^2'  fn?  Ja 

Gideon  &  North  Island  R.  R.  Co...  ^^^'  ioZ'  S? 

Hannibal  Connecting  R.  R.  Co " '  17  coo  ii 

Hutchinson  &  Northern  Ry.  Co              """ "  '  V?f'  Vk 

Hlinois  Terminal  Co _._..                     " 0^0  (\t^  ih 

Indiana  Northern  Ry.  Co —  ^^o' SSq  S§ 

Indian  Creek  Valley  Ry.  Co...                 o'  l\i'  li 

Ironton  R.  R.  Co ._._.  „^'  °?J  \i 

Johnstown  &  Stony  Creek  R.  rVCo:"'"" 1'  Tflo  1% 

Jpnesboro,  Lake  City  &  Eastern  R.  R.  Co.""I                 49  4?n  m 

Kanawha   Glen  Jean  &  Eastern  R.  R                     *?  Z^  00 

Kinston  Carolina  R.  R.  Co "  "" '    fi9  o? 

Longview,  Portland  &  Northern  Ry.  Co                                1;  -ut  A 

Lakeside  A  Marblehead  R.  R.  Co__.                   IataH 

Lancaster  &  Chester  Ry.  Co iJ  lin  on 

LaSalle  &  Bureau  County  R.  R.  Co                 ?«'  iSi   oc 

Laurinburg  &  Southern  R.  R.  Co...                             o'  ?fo  %% 

Ligonier  Vallev  R.  R.  Co..                                          a^  1  a?"  07 

Louisiana  &  Arkansas  Rv.  Co                                   "'"  «  ono  02 

Louisiana  &  Mississipppi  Railroad  &  Transportation"  Co"  oo  0^ 

Louisville,  New  Albany  &  Corydon  R.  R.  So "  3  qBq  oO 

Ludington  &  Northern  Ry .  Co                                       o'  ofiV'  l« 

Middletown  &  Unionville  R.  R.  Co'"" '    cf  7? 
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Excess  income 
payments 

Mount  Hope  Mineral  R.  R.  Co $1'  ^96.  84 

Natchez,  Urania  &  Ruston  Ry.  Co J^"-  ^Y 

Neame,  Carson  &  Southern  R.  R.  Co A  i^^^  %^ 

Nevada  Northern  Ry.  Co k' of c  q? 

New  Orleans,  Texas  &  Mexico  Ry.  Co S,  l^.  50 

Patapsco  &  Back  Rivers  R.  R.  Co gO,  355.  00 

Philadelphia,  Bethlehem  &  New  England 15A  ^\'  \i^ 

Pittsburgh,  Lisbon  &  Western  R.  R.  Co ^>  «1»-  ^i 

Port  Huron  &  Detroit  R.  R.  Co ^^?' nn?"  II 

Potato  Creek  R.  R.  Co laroTQ  ca 

Richmond,  Fredericksburg  &  Potomac  R.  R 1^4,  yiy.  »» 

Rockport,  Langdon  &  Northern  Ry.  Co ^*^-  ^u 

South  San  Francisco  Belt  Ry ,i'  ^'J  ^ 

San  Joaquin  &  Eastern  R.  R.  Co 1^  ^^a  Vo 

San  Luis  Central ^  i%^/  ^^ 

St.  Joseph  Belt  Ry.  Co o' ^An  ca 

San  Antonio  Southern  Ry.  Co o' tnA  nn 

Santa  Maria  Valley  Ry.  Co Y' ata  97 

Shreveport,  Houston  &  Gulf  R.  R.  Co --  1.674.  27 

Sioux  City  Terminal  Ry.  Co oq  7ac  ?n 

South  Buffalo  Ry.  Co io' n??  on 

Steelton  &  Highspire  R.  R.  Co 42,  935.  90 

Sugar  Land  Ry.  Co ^'    qa  ?a 

Talbotton  R.  R.  Co.._. ._  ^^a  iS 

Tionesta  Valley  Ry.  Co fO,  944.  42 

Toledo  Terminal  R.  R.  Co ^^' Tno  q7 

Trinity  Vallev  Southern  R.  R.  Co 1^^-  f 

Tuckerton  R:  R.  Co ,}'  l^'  ^a 

Tucson,  Cornelia  &  Gila  Bend  R.  R.  Co 11,  997.  34 

TuskegeeR.  R.  Co i.T'tAo  ?q 

Unitv  Railways  Co l^l,  »49.  59 

Upper  Merion  &  Plymouth  R.  R .7^?r?K 

Warren  &  Ouachita  Valley io' ooo  9? 

Warrenton  R.  R.  Co ^A  %{  f  l 

Washington,  Brandy  wine  &  Point  Lookout  R.  R »o.  ly 

Washington  Run  R.  R.  Co **' o«n  7Y 

Wichita  Falls  &  Southern  R.  R.  Co fj^-  \\ 

Wvandotte  Terminal  R.  R.  Co ^  ^^l.  1/ 

Total 10,679,085.62 

Net  Railway  Operating  Income,  Dividends,  Etc.,  of  Selected  ''Recap- 
ture' '  Roads  and  of  United  States  Steel  Corporation  Roads,  1920-1930 

name  of  road 

Atchison,  Topeka  k  Santa  Fe  system: 

Atchison,  Topeka  &  Santa  Fe  Railway  Co. 

Panhandle  &  Santa  Fe  Railway  Co. 

Gulf,  Colorado.  &  Santa  Fe  Railway  Co. 
Atlantic  Coast  Line  system: 

Atlantic  Coast  Line  Railroad  Co. 

Atlanta  &  West  Point  Railroad  Co. 

Atlanta,  Birmingham  &  Coast  Railroad  Co. 

Charleston  &  Western  Carolina  Railway  Co. 

Clinchfield  Railroad  Co. 

Georgia  Railroad  Lessee  Organization. 

Louisville  &  Nashville  Railroad  Co. 

Nashville,  Chattanooga  &  St.  Louis  Railway. 

Western  Railway  of  Alabama. 
Baltimore  &  Ohio  Railroad  system: 

Baltimore  &  Ohio  Railroad  Co. 

Buffalo  &  Susquehanna  Railroad  Corporation. 

Staten  Island  Rapid  Transit  Railway  Co. 

Buffalo,  Rochester  <fe  Pittsburgh  Railway  Co. 
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Bangor  &  Aroostook  Railroad  Co. 
Belt  Railway  Co.  of  Chicago. 
Cambria  &  Indiana  Railroad  Co. 
Chesapeake  &  Ohio  Railway  Co. 
Chicago  &  Illinois  Midland  Railway  Co. 
Chicago  River  &  Indiana  Railroad  Co. 
Delaware  &  Hudson  Railroad  Con)oratioM 
Detroit  &  Toledo  Shore  Line  Railroad  Co. 
Detroit,  Toledo  &  Ironton  Railroad  Co. 
Florida  East  Coast  Railway  Co. 
Great  Northern  Railway  Co. 
Hocking  Valley  Railway  Co. 
Illinois  Terminal  Co. 
Kansas  City,  Mexico  &  Orient  system : 

Kansas  City,  Mexico  &  Orient  Railway  Co. 
Kansas  City,  Mexico  &  Orient  Railway  Co.  of  Te\a? 
Kansas  City  Southern  system : 

Kansas  City  Southern  Railway  Co. 
Texarkana  &  Fort  Smith  Railway  Co. 
Lehigh  &  New  England  Railroad  Co. 
Midland  Valley  Railroad  Co. 
Missouri-Kansas-Texas  system : 

Missouri-Kansas-Texas  Railroad  Co. 
Missouri-Kansas-Texas  Railroad  Co.  of  Texas. 
Monongahela  Railway  Co. 
New  Orleans  Texas  &  Mexico  system: 

New  Orleans  Texas  &  Mexico  Railway  Co. 
St.  Ix)ui8,  Brownsville  &  Mexico  Railway  Co. 
Beaumont,  South  Lake  &  Western  Railway  Co. 
Orange  &  Northwestern  Railroad  Co. 
New  York  Central  svstem: 

New  York  Central  Railroad  Co. 
Pittsburgh  &  Lake  Erie  Railroad  Co^ 
Michigan  Central  Railroad  Co. 
Cincinnati  Northern  Railroad  Co. 

Cleveland,  Cincinnati,  Chicato  &  St.  Louis  Railway  Co. 
Evansville,  Indianapolis  &  Terre  Haute  Railway  Co. 
New  York,  Chicago  &  St.  Louis  Railway  Co. 
New  York,  New  Haven  &  Hartford  system: 

New  York,  New  Haven  &  Hartford  Railroad  Co. 
New  York,  Ontario  &  Western  Railway  Co. 
Norfolk  &  Western  Railway  Co. 
Pere  Marquette  Railway  Cfo. 
Reading  system: 
Reading  Co. 

Atlantic  City  Railroad  Co. 
Central  Railroad  Co.  of  New  Jersey. 
Richmond,  Fredericksburg  &  Potomac  Railroad  Co. 
St.  Louis-San  Francisco  Railway  Co. 
St.  Louis,  San  Francisco  &  Texas  Railway  Co. 
Fort  Worth  &  Rio  Grande  Railway  Co. 
St.  Louis  Southwestern  system: 

St.  Louis  Southwestern  Railway  Co. 
St.  Louis  Soutjiwestern  Railway  Co.  of  Texas. 
Seaboard  Air  Line  Railway  Co. 
Southern  Pacific  svstem: 
Southern  Pacific  Co. 
Northwestern  Pacific  Railroad  Co. 
Texas  &  New  Orleans  Railroad  Co. 
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Southern  Railway  system: 

Southern  Railway  Co. 

Alabama  Great  Southern  Railroad  Co. 

Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  l>o. 

Georgia  Southern  &  Florida  Railway  Co. 

Mobile  &  Ohio  Railroad  Co. 

New  Orleans  &  Northeastern  Railroad  Co. 

Northern  Alabama  Railway  Co. 
Terminal  Railroad  Association  of  St.  Louis. 
Texas  &  Pacific  Railway  Co. 
Toledo,  St.  Louis  &  Western. 
Toledo  Terminal  Railroad  Co. 
Union  Pacific  system: 

Union  Pacific  Railroad  Co.  . 

Oregon- Washington  Railroad  &  Navigation  Co. 

Los  Angeles  &  Salt  Lake  Railroad  Co. 

Oregon  Short  Line  Railroad  Co. 

St.  Joseph  &  Grand  Island  Railway  Co. 
Virginian  Railway  Co. 
Wheeling  &  Lake  Erie  Railway  Co. 
Wabash  system: 

Wabash  Railway  Co. 

Ann  Arbor  Railroad  Co. 
Western  Maryland  Railway  Co. 

UNITED  STATES  STEEL  CORPORATION'  ROADS 

Bessemer  &  Lake  Erie  Railroad  Co. 
Birmingham  Southern  Railroad  Co. 
Carbon  County  Railway  Co. 
Chicago,  Lake  Shore  &  Eastern  Railway  Co. 
Connellsville  &  Monongahela  Railway  Co. 
Donora  Southern  Railroad  Co. 
Duluth  &  Iron  Range  Railroad  Co. 
Duluth,  Missabe  &  Northern  Railway  Co. 
Elgin,  Joliet  &  Eastern  Railway  Co. 
Etna  &  Montrose  Railroad  Co. 
Hannibal  Connecting  Railroad  Co. 
Interstate  Transfer  Railway  Co. 
Johnstown  &  Stony  Creek  Railroad  Co. 
Lake  Terminal  Railroad  Co. 
McKeesport  Connecting  Railroad  Co. 
Monongahela  Southern  Railroad  Co. 
Newburgh  &  South  Shore  Railway  Co. 
Northampton  &  Bath  Railroad  Co. 
St.  Clair  Terminal  Railroad  Co. 
Spirit  Lake  Transfer  Railway  Co. 
Union  Railroad  Co.  (of  Pennsylvania). 
Youngstown  &  Northern  Railroad  Co. 
Youghiogheny  Northern  Railway  Co. 


377 


II 


378 


RAILROAD   LEGISLATION 
AUhiaon,  Topeka  &  ^'a«/a  Fe  Railway  Co. 


Year 


Dec.  31— 

1920.. 


Dividends  declared 


Amount 


Rate,  per  cent 


1921 

1922 

1923 


1925. 

1926. 

1927. 

1928. 
1929. 
1930. 


$19, 649, 795  j  Common,  6;  preferred, 

19,727,105  ....'do 

19.814,345  do 

20.117,930 
20t  734,  234 


22,  477, 305 

24.  220, 376 

29, 449, 590 

3a  371, 307 
3a  371. 570 


3a  380, 401    do 


do. 

Common,    6H;     pre- 
ferred, 5. 

Common,  7;  preferre<J, 
5. 

Common.    7^•,    pre- 
ferred, 5. 

Common,      10;     pre- 
ferred, 5. 

-.-do... 

..do :"" 


Net  railway 

operating 

income 


$27,  27a  026 

46,  234.  361 
35.  509.  010 
4a  81a.  194 
38,;j|».  299 

45, 606, 325 

55,  493, 701 

45. 893. 631 

47.  553.  763 
58,  765. 932 
38, 443, 607 


Total  capital 

StOCK 


Year 


1348, 889,  200 

349.  571,  200 
351.  220,  200 
356.  592.  200 
;i.')<5,  582,  30U 

350,582.300 

356, 582, 300 

356.582,300 

30.5.802.  100 
365.  S02.  100 
366, 339,  700 


Net  income 


$37,608,794 

39. 1.33. 684 
38.  53f.,  655 
41,923.306 
41,217,207 

43,881,682 

6a  095, 342 

47, 622,  296 

48,  344,  086 
58.  772.  690 
37, 026,  234 


Per  cent 

of  net  in 

come  of 

capita] 

stock 


ia78 

11.19 
ia97 
11.76 
11.56 

12.33 

16.85 

13.36 

13.22 
16.07 

laii 


1030. 
1031 >. 


Net  railway 

operating 

income 


$38,443,607 
31,449,274 


Other  income 
(accounts 
509--)  19,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$13. 838. 469 
3, 888,  276 


Total  income 


$52,  282,  076 
35,  337. 550 


Fixe<l  charges 
(accounts 
542-551,  in- 
clusive) 


$15.2V5.842 
13, 320,  767 


Ratio  of 
total  in- 
come to 

fixed 
charges 


A-'sama  f1  R^ C?°'  ^''^''^  *  ^^'^  *'«  «y-  Co.;  Gulf,  Colorado  A  Santa  Fe  Ry.  Co. 


3.43 
2.65 


and  Panhandle 


Year  1920- 
Year  1929. 
Year  1930. 


TOTAL  COI{POR.\TE  SURPLCS 


Panhandle  &  Santa  Fe  Railway  Co. 


- $17-2.552.334 

--     398.680,148 

4a5.33l,38;j 


Year 


Dividends  declared 


Amount 


I 


Dec.  31— 


i 


1920 

1921 

1922... 

1923 

1924 

1925 

1926 

1927 " 

1928 

1929 

1930 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 

StOCK 


$5,  384,  281 

1,  086,  860 

582,  824 

1,  591,  053 


Common,  164.26 

Common,  33.16... 
Common,  17.78... 
Common,  48.54 


$l,SS7,5ei 
1,877,411 
236.615 
1.258.(M6 
2, 693. 970 
2,788,766 
4, 059, 606 
2,  749, 567 
2,  485,  297 
3,859.178 
2,263,892 


$3.  278,  000 
3.  278.  000 
3.  278.  000 
3.  278.  000 
3,  278,  000 
3.  278.  000 
3.  278.  000 
3,  278,  000 
3.  278.  000 
3.  278.  000 
3.278.000 


Net  income 


Year 


Net  railway 

operating 

income 


$481, 868 

256,123 
1,194,943 

!SS,65e 
1,  495.  497 
1.697.907 
2,708.860 
1, 132, 305 

588,995 
1, 597. 153 

43.1,  ISO 


Percent 
of  net  in- 
come of 
capital 
stock 


7.81 


45.62 
51.80 
82L64 
34.54 
17.97 
48.72 


Other  income 

(accounts 

509-519,  in- 

cliisive,  plus 

miscellaneous 

operating 

income) 


Total  income 


Fixed  charges 
(accounts 

4  542-551,  in 
elusive) 


Ratio  of 
total in- 
c-ome  to 

fixed 
charges 


1  Included  in  Atchison,  Topeka  &  Santa  Fe  Ry,  Co. 

Year  1920  TOTAL  CORPORATE  SURPLUS 

Year  1929 I 

Year  1930 11" 


$1,180, 8tS 

76,663 

S61, 78S 


RAILROAD  LEGISLATION 


Gulf,  Colorado  &  Santa  Fe  Railway  Co. 
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Year 


Dec.  31— 

1920 

1921.--. 
1922.... 
1923.... 
1924.... 
1925.... 
1926.-. 
1927.... 
1928... . 
1929.... 
1930.... 


Dividends  declared 


Amotmt 


Rate,  per  cent 


Net  railway 

operating 

income 


%1, 90S,  604 
6, 339,  .396 
4, 192,  458 
3, 963, 151 
6.241,010 
5,271,601 
6, 525, 674 
5, 959, 907 
5, 293, 466 
6, 033,  220 
4, 168, 968 


Total  capital 
stock 


$ia  000, 
10,000, 

laooo, 
laooo, 
laooo, 
laooo. 
laooo, 
laooo, 
laooo, 
laooo, 
laooo. 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Net  income 


$1S9, 6S7 

162, 924 
5, 567, 268 

927, 471 
1,986 

457, 557 
2,  791, 139 
2, 193, 828 
1, 560, 726 
2,  236, 905 

299,507 


Per  cent 
of  net  in- 
come of 
capital 
stock 


1.63 


.02 
4.5» 
27.91 
21.94 
15.61 
22.37 

3.oa 


Year 


1930- . 
1931  >. 


Net  railway 

operating 

income 


K  168, 968 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operat  ing 
income) 


$271, 546 


Total  income 


$4, 440, 514 


Fixed  charges 
(accounts 
542-561,  in- 
clusive) 


$4, 141, 007 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.07 


1  Included  In  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

1920  $8,952,994 

iSm 703,687 

1930:ii;iIll]IlI-IIIIIIIIIlI-llI-I-IIlIlllIl---l'I-------------^ 1,008,95a 

Atlantic  Coast  Line  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 

OOTTlfi  of 

Year 

Amount 

Rate,  per  cent 

capital 
stock 

Dec.  31— 

1920._ 

1921 

$4,8ia869 

4, 8ia  869 
4, 8ia  869 
4, 8ia  869 
5, 496, 731 

6, 182,  593 

6,868,455 

8, 244, 105 
8, 244, 105 
8,  244, 105 
8,244,105 

Common,  7;  preferred, 
5. 

do-. 

do 

$1,  497.  366 

5, 039, 567 
14, 416, 368 
15,  496, 609 
15, 179, 185 

20, 18i  549 

17, 585, 807 

la  271, 334 
y^  0*70)  oo4 

12, 874,  207 
7, 241, 304 

$68, 782, 900 

68, 782, 900 
68, 782, 900 
68, 782, 900 
68,782,900 

.  68,782,900 

68,  782, 900 

82,539,400 
82,  539,  400 
82,  539,  400 
82, 539,  400 

$7, 960, 713 

1, 800, 218 
11,604,074 
13,002,371 
13,  275, 845 

18, 416, 912 

16,519,873 

9,855,909 

8, 443, 604 

11,921,507 

6,  254, 591 

U.57 
2.62 

1922 

16.87 

1923 

do 

Common,  8;  preferred, 
5. 

Common,  9;  preferred, 
5. 

Common,   10;  prefer- 
red, 5. 
do 

18.90 

1924 

19.30 

1925 

26.78 

1926 

24.02 

1927 

11.94 

1928 

do 

ia23 

1929 

V//.'.do'////.y/." '.'..". 

14.44 

1930 

7.5& 

Year 


1930. 
1931. 


Net  railway 

operating 

income 


$7, 241, 304 
4, 748, 109 


Other  income 
(accounts 
509-519, in- 
clusive, plus 
miscellaneous 
operating 
income) 


$6, 617, 810 
3, 529, 585 


Total  income 


$13,849,114 
8, 277, 694 


Fixed  charges 

(accounts 
542-551,   in- 
clusive) 


$7, 604,  523 
7, 331, 692 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.82 
1.13 


TOTAL  CORPORATE  SURPLUS 


Year  1920- 
Year  1929. 
Year  1930. 


$48,185,391 

101,660,455 

99,982,612 


M 
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RAILROAD  LEGISLATION 
Atlanta  <&  West  Point  Railroad  Co. 


Year 


Dec.  31— 
1920- 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.. 
1929.. 
1930.- 


Dividends  declared 


Amount 


$147,816 
147,816 
147,816 
147,816 
172,452 
197,088 

'689,808 
197,088 
197,088 
197.088 
197,088 


Rate,  per  cent 


Common,  6.. 

do 

do 

do 

Common,  7.. 

Common,  8.. 

Common,  28. 

Common,  8.. 

do 

do 

do 


Net  railway 

operating 

mcome 


$275, 562 
130,623 
230,690 
345, 713 
388,738 
462,206 
286.038 
351,417 
316.310 
200.435 
14,502 


Total  capital 
stock 


Net  income 


$2,463,600 
2,463,600 
2,463,600 
2, 46;i,  600 
2. 4(«,  600 
2. 463, 600 
2, 463. 600 
2, 463, 600 
2,463,600 
2,463,600 
2.463,600 


Year 


1930. 
1931. 


$439,494 
120,422 
268,333 
348, 104 
456, 175 
540.246 
322,371 
381,177 
409,759 
249,877 
64,009 


Per  cent 
of  net  in- 
come of 

CiipitAl 

stock 


17.84 
4.W 
10.89 
14.13 
18.52 
21.93 
13.09 
15.47 
16.63 
10.14 
2.60 


Net  railway 

operating' 

income 


Other  income 
(accounts 
50(^519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$14,502 

150, sas 


$51,074 
32, 318 


Total  income 


$65,576 

U8,(m 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$1,566 
1,508 


Ratio  of 
total  in- 
come to 

fixed 
charges 


41.87 


» Includes  a  20  per  cent  extra  dividend  of  $492,720. 


Year  1920... 
Year  1929.... 
Year  1930.... 


TOTAL  CORPORATE  SURPLUS 


Atlanta,  Birmingham  &  Coast  Railroad  Co} 


$2,220,140 

3,431,234 

3.294.141 


Year 


Dividends  declared 


.\mount 


Dec.  31— 
1920.- 
1921.. 
1922.. 
1923.. 
1924... 
1925... 
1926... 
1927... 
1928... 
1929... 
1930... 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


$/ 
1 


,SSg,Sf8 

,774,066 

m,S67 

16g,49S 

107, 719 

7i,m 

145,420 
68, 145 
188,.m 
957, 48g 
659,657 


$30,000,000 
30. 000, 000 
30,000,000 
30,000.000 
30,000,000 
30,000,000 
30,000,000 
9, 220, 196 
27,180,712 
27,180.712 
27, 180, 712 


Net  income 


Per  cent 
of  net  in- 
come of 
cipital 
stock 


$6S,8gl 
2,001,391 
698,070 
S96,75g 
244,901 
904,961 
126,241 
19,77S 
188,627 
226,990 
698,644 


Year 


1930. 
1931. 


Net  railway 

oj)erating 

income 


$659,657 
958,258 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$67,594 
51,501 


Total  income 


$592,068 
901,757 


FL\ed  charges 
(accounts 
542-551,  in- 
clusive) 


$6,481 
5.928 


Ratio  of 
total  in- 
come to 

fixed 
charges 


Uncludes  returns  for  .\tlanta,BirminKham  A  \tlanticRv  Cn  tnu.^ 
Birmmgham  &  Coast  R.  R.  Co.  subsequent  theretS 

TOTAL  CORPOR.\TE  SURPLUS 


31, 1926,  and  its  successor  Atlanta, 


Year  1930 

Year  1929 ' 

Yearl930 '.'. 


$563,037 

867,868 

962,161 


RAILROAD   LEGISLATION 


Charleston  &  Western  Carolina  Railway  Co. 
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Year 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.- 
1926.. 
1927.. 
1928.. 
1929.- 
1930- - 


Dividends  declared 


Amount 


$72,000 


72,000 
72,000 
72,000 
72,000 
72,000 
72,000 
72,000 
72,000 


Rate,  per  cent 


Common,  6_- 


Common,  6. 

do...*.-. 

do 

do 

....do 

do 

do 

do 


Net  railway 

operating 

income 


$686, 718 
g89, 238 
616, 337 
449,993 
568,596 
753,626 
608,321 
504,574 
546,528 
460,157 
299,006 


Total  capital 
stock 


$1, 200, 000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 


Net  income 


$4,490 
555, 777 
292,461 
196, 371 
282,627 
478,  946 
335,  599 
232,420 
289,  517 
203,361 

28,676 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.37 


24.37 
16.36 
23.55 
39.91 
27.97 
19.37 
24.13 
16.95 
3.38 


Year 


1030. 
1031. 


Net  railway 

operating 

mcome 


$299,006 
369,240 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$49,  771 
37,420 


Total  income 


$348,777 
396,660 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$320,201 
318, 631 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.00 
L24 


TOTAL  CORPORATE  SURPLUS 

Year  19»  - $2,655,464 

Yearl9»  " 4,460,700 

Year  1930 - 4,464,773 

Clinchfield  Railroad  Co.^ 


Year 


Dec.  31— 

loao.. 

1021.. 
1022.. 
1023.. 
1024.. 
1025.. 
1028.. 
1027.. 
1028.. 
1020.. 
1030.. 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


$2, 393. 065 
2, 444. 053 

2.  798, 079 
2, 589, 813 
2, 639, 913 
3, 262, 439 

3,  513, 953 
3,  255, 029 
3,000,430 
2,  713, 355 
1, 927, 195 


Total  capital 
stock 


$36, 500, 000 
36,  500, 000 
36,  500, 000 
36,  500,  000 
25,000,000 


Net  income 


$927, 825 

819,  351 

1,  220,  500 

1, 040, 191 

1,  549, 132 

1,294,286 

127,020 

992, 448 

605,567 

334, 191 

462,052 


Per  cent 
of  net  in- 
come of 
capital 
stock 


2.54 
2.24 
3.34 
2.86 
6.20 


Year 


1030. 
1031. 


Net  railway 

operating 

income 


$1,927,195 
1, 460, 070 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$161, 863 
76,807 


Total  income 


$2,089,058 
1, 636, 877 


Fixed  charges 
(accoimts 
542-551,  in- 
clusive) 


$2, 551, 109 
2, 539, 631 


Ratio  of 
total  in- 
come to 

fixed 
charges 


0.82 
.61 


TOTAL  CORPORATE  SURPLUS 

Year  1920 - -- $3,617,974 

Year  1929 - 2.072.899 

Year  1930 - 799,264 

»Represents  returns  for  the  Carolina,  Clinchfield  &  Ohio  Ry.  Co.  to  Dec.  31, 1924,  and  its  successor,  the 
Clinchfield  Raihroad  Co.,  subsequent  thereto. 

90150—32 ^25 
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KAILROAD  LEGISLATION 
Georgia  Railroad,  lessee  organization 


Dividends  declared 

Net  raflway 

operating 

income 

Total  capital 
stock 

Net  income 

Percent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come of 
capital 
Ktotik 

Dec.  31— 

1920 

1091 

$266,443 

146,368 

811,839 

1,193,004 

871,296 

1, 037, 822 

1, 373, 183 

1,060,028 

912,939 

938,211 

736,006 

$13,«86 

863,890 

44, 497 

372,664 

70,364 

304,607 

648,411 

342, 137 

206,966 

216,803 

30,968 

1922 

1923 

1924 

1926 

1026 

* 

*•*••••"•• 
••....... 

1927 

1928 

1929 

1930 

Year 


Net  railway 

operating 

income 


1030. 
1931. 


$736,006 
646,104 


Other  income 
(accounts 
509-619,  In- 
clusive, plus 
miscellaneous 
operating 
income) 


$26,431 
37,066 


Total  income 


$76^436 
573,080 


Fixed  charges 
(accounts 
642^651,  in- 
clusive) 


$729,468 
730,490 


Ratio  of 
total  in- 
come to 

fixed 
charges 


L04 
AM 


Year  1920. 
Year  1929. 
Year  1930. 


TOTAL  CORPORATE  SURPLUS 


Louisville  &  Nashville  Railroad  Co. 


$1,611,810 

3,339,158 

i,deo,m 


Year 


Dividends  declared 


Amount 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925- . 
1926.. 
1927.. 
1928.. 
1929.. 
1930.. 


$5,040,000 
6,040,000 
6,040,000 
60,860,000 
7,020,000 
7,020,000 
8. 19a  000 
8, 190. 000 
8,190,000 
8,190,000 
8, 190, 000 


Rate,  per  cent 


Common,  7 

do 

do 

Common,  67^. 

Common,  6 

— do 

Common,  7 

do 

.-..do 

...-do 

.-..do 


Net  railway 

operating 

income 


$1,672,611 
4. 143, 621 
17, 637,  714 
20, 673, 143 
22,291,374 
28,038,619 
27, 039, 319 
23, 876, 834 
22.205,063 
20.828,220 
14,006,913 


Total  capital 
stock 


$72,000,000 

72,000,000 

72,000,000 

117,000.000 

117,000,000 

ii7,ooaooo 

117.000.000 
117.000,000 
117.000,000 
117, 000, 000 
117, 000, 000 


Net  Inoome 


Percent 
of  net  in- 
come of 
capital 
stock 


Year 


}Sf $14,006,913 

'*»^ 9,619,324 


$7, 972, 761 
401,886 

9,677,748 
11,616,622 
14, 132,  704 
18.700,711 
19,422,111 
16,726,241 
14. 323, 220 
13,726,642 

6,606,062 


11.07 


Net  railway 

operating 

income 


13.44 
9.03 
12.06 
16.96 
16.60 
14.30 
12.34 
11.73 
6.66 


Other  iDcome 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


Fixed  charges 
(accounts 
543-651,  in- 
clusive) 


$3,722,869 
2,386.036 


$17,729,772       $11,123,600 
11,905,360  1      10,844,774 


Ratio  of 
total  i  n- 
come  to 

fixed 
charges 


1.60 
1.10 


1  Includes  stock  dividend  of  G2^  per  cent,  $46,000,000. 

Year  1920  TOTAL  CORPORATE  SURPLUS 

Year  1929." -"IIII." $82,966,890 

Year  1930 II 97.908,682 

M» 061,86* 


RAILROAD   LEGISLATION 


Nashville,  Chattanooga  &  St.  Louis  Railway 


383 


Dividends  declared 

Net  railway 

operating 

moome 

Total  capital 
stock 

Net  income 

Percent 
of  net  in- 

Year 

Amount 

Rate,  per  cent 

come  of 

capital 

stock 

D«5.  31— 

1030 

$1,120,000 
1,120,000 
1,120,000 
1,120,000 
1, 120, 000 
1,120,000 
1,120,000 
1, 130, 000 
1,120.000 
1,120,000 

110,060,011 

Common,  7 

$560,043 
1. 071. 618 
3,094,209 
3, 061, 971 

3,  433,  767 
3, 937, 805 
4, 018, 155 
3,841,261 

4,  232, 896 
4, 845. 801 
2,112,288 

$16,000,000 
16,000.000 
16,000,000 
16,000,000 
16,000,000 
16,000,000 
16,000,000 
16,000,000 
16,000.000 
16,000,000 
25.600,000 

$861,744 
411, 398 
1, 680, 577 
1, 628, 806 
1, 479, 191 
2, 529, 042 
2,511.2.'>8 
2, 325, 821 
2, 972.  668 
3, 615. 004 
922,137 

5.39 

1021 

1022 

1033 

1034 

1035 

do 

do 

do 

..-do 

do 

iaw 

10.18 

9.24 

15.81 

1026 

do 

15.70 

1027 

do 

do 

do 

Common,  6-7 

14.64 

1028 

1029 

1030 

18.58 

22.50 

3.00 

Yew 

Net  railway 

operating 

mcome 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
oome to 

fixed 
charges 

mo 

mi 

$2,112,288 
822,216 

$439,382 
268,910 

$2, 561, 670 
1,091,125 

$1,620,633 
1, 678, 614 

L57 
5.00 

1  Includes  stock  dividend  of  60  per  cent,  $0,600,000. 

TOTAL  CORPORATE  SURPLUS 

Year  1020 $16,008,106 

Year  1029 22,648,48» 

Year  1930 12,417,660 

Western  Railway  of  Alabama 


Year 


Dec.  31— 

1020.. 
1021.. 
1022.. 
1023- . 
1024- . 
1025.. 
1026.. 
1027.. 
1028- . 
1929- . 
1930- 


Dividends  declared 


Amount 


$180,000 
180,000 
180,000 
180,000 
210.000 
240,000 
990.000 
240,000 
240,000 
240,000 
240,000 


Rate,  per  cent 


Common  6 

do 

do 

do 

Common  7 

Common  8 

Common  33.. ... 

Common  8 

do 

do 

do 

Net  railway 

operating 

income 


$198, 187 
222,011 
492. 852 
505,888 
673.735 
822.976 
641,764 
593,593 
677,  723 
434,117 
325, 919 


Total  capital 
stock 


$3,000,000 
3,000,000 
3,000,000 
3,000,000 
3,000,006 
3,000,000 
3,000,000 
3,000,000 
3,000,000 
3,000,000 
3,000,000 


Net  income 


$253,313 
217, 739 
448,384 
471, 551 
678, 117 
828.022 
602,672 
544.801 
729,686 
422,816 
326,830 


Percent 
of  net  in- 
come of 
capital 
stock 


&44 
7.3S 
14.05 
15.72 
22.60 
27.60 
2a  00 
18.16 
24.32 
14.00 

laae 


Other  income 

Net  railway 

(accounts 
509-519,  in- 

Fixed  charges 
(accounts 
542-651,  in- 
clusive) 

Ratio  of 
total  in- 

Year 

operating 

elusive,  plus 

Total  income 

come  to 

mcome 

miscellaneous 

fixed 

operating 

charges 

income) 

1030 

$325, 919 

$71,036 

$396,955 

$70, 128 

5.66 

1031 

6,326 

49, 897 

43,571 

69,607 

.6i 

Year  1020. 
Year  1030. 
Year  1030. 


TOTAL.  CORPORATE  SURPLUS 

.  — -•. $1,538,252 

3,767,860 

3,836,668 


\ 


1 


384 


RAILBOAIi   LEGISLATION 


Baltimore  &  Ohio  Railroad  Co. 

Dividends  declared 

— 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Dec.  31— 

1920 

$2. 3.'>4.  531 
2. 3.'^,  529 
2, 3M.  527 
6.153.097 

9.951,865 
9.951,797 
11,471,253 
13,319.020 
15.265,803 
17,722,311 

20,295,215 

Prefer 

red  4 

$11,861,276 
21.853,546 
23. 735,  flft5 
42, 133, 129 

38. 084, 324 
43.034.087 
50. 8a5, 337 
44.817,227 
49.387.716 
49. 184, 110 

40, 248, 613 

$210, 808. 824 
210.  SOS,  729 
210,  80K.  609 
210,808.610 

210.808.610 
210. 808.  .VM 
210.  SOS.  534 
274.0,')  1,035 
374,a51,035 
315,158.615 

315. 158.  595 

$7. 245, 481 
6, 388. 891 
4. 375, 373 

22.422.036 

16.319.690 
20.  793.  .108 
28.  494.  294 
22,632.345 
29.100.030 
28,767,000 

21,423.770 

3.44 

1921 

1922 

do;""!"'"".";^ 

Preferred  4;  common 
21 'j. 

Common  5;  preferred  4 
do. 

Common  6:  preferred  4 
do 

do : 

Common  6.50;  prefer- 
red 4. 
Common  7;  preferred  4 

3.08 

1923.- 

2.08 

1924.- 

10.64 

1925.- 

1926 

1927_ 

1928 

1929 

7.74 
0.86 

13.53 
8.26 

10.62 

1930. 

0.13 

6.80 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
o{)erating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

flxed 
charges 

1080 

$40,248,613 
26,  230. 851 

$11,243,924 

7  Tfifi    lOt 

$51. 492,  537 

$30,068,767 

1031 

1.71 

«n.  yjiv,  \rt£ 

ai,  9/V,  .MM 

l.OB 

TOTAL  CORPORATE  SURPLUS 
Year  1929  '  "       *      *  -----------..- .......  $33,806,600 

i^ri93o::::::::::::::::::::::::::::::::::::::™^^^^ 

Buffalo  &  Susquehanna  Railroad  Corporation 


Year 


Dec.  31— 
1920- . 

1921.. 

1022.. 

1923.. 
1924.. 

1925.. 

1926.. 
1927.. 
1928.. 
1929.. 
1930.. 


Dividends  declared 


Amount 


$460,000 

370,000 

670,000 

670,000 
445,000 

340,000 

160,000 
160,000 
180,000 
160,000 
160.000 


Rate,  per  cent 


Common  10;  preferred 

4. 
Common  7;  preferred 

Common  17;  preferred 
4. 

....do 

Common  9H;  prefer- 
red 4. 

Common  6;  preferred 
4. 

.-..do 

..-do 

....do 

-.  -do 

.--do 


Net  railway 

operating 

income 


$311,777 

70.038 

247,555 

oo4. 099 
266,138 

111,010 

49,398 
161, 405 
321.448 
344,329 
473,084 


Total  capital 
stock 


$7,000,000 

7.000,000 

7,000.000 

7,000.000 
7,000,000 

7,000,000 

7,000,000 
7.000.000 
7.000.000 
7.000,000 
7.000,000 


Net  income 


$701,435 

107, 157 

733.474 

852.866 
318,030 

70,033 

126,720 
145.483 
300,002 
286,837 
440,458 


Year 


1030. 
1031. 


Net  railway 

operating 

income 


$743, 064 
323,892 


Per  cent 
of  net  in- 
come of 
capital 
stock ' 


11.31 

2.82 

10.48 

12.18 
4.66 


1.13 


2.06 
4.30 
4.10 
6.42 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$148,408 
185,073 


Total  income 


$621,402 
500.866 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$172,034 
167,013 


Ratio  of 
total  in- 
come to 

fixed 
charges 


3.61 
3.06 


Y  ^  jgjQ  TOTAL  CORPORATE  SURPt^US 

Yearl929-"I-I $1,836,826 


RAILROAD  LEGISLATION 
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Siaten  Island  Rapid  Transit  Railway  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 

of  net  in- 

fr»me  of 

Year 

Amount 

Rate,  per  cent 

capital 
stock 

Dec.  31- 

*71 1,914 
S66, 7SS 
550, 5^ 
274, 610 
911,160 
292,018 
153, 786 
299,186 
349, 650 
460,515 
298. 132 

$500,000 
.'500,000 
.500,000 
500,000 
500,000 
',00,000 
500,000 
500,000 
."WO,  000 
500,000 
.'iOO.OOO 

IWAI 

1921 

1922 

1923 



1924 

1925 

1926 

1927 

1928. 

1929 

1930 



Year 

Net  railway 
operating 
mcome       i 

Other  income 
(accounts 
509-519.  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

flxed 
charges 

logn                     

$298, 132 
159, 660 

$184, 734 
323,206 

$482,866 
482,866 

$482,866 

1.00 

1    nA 

loai                                      -- 

4S<6,  SOD    1                  1.  w 

1 

TOTAL  CORPORATE   SURPLUS  ^^  ^^^ 

Year  1920 - ""     2^481*,  967 

Year  1929 - - 2.342.271 

Year  1930 

Buffalo,  Rochester  &  Pittsburgh  Railway  Co. 


Year 


Dividends  declared 


Dec,  31— 

1020-. 


1921- 

1922 

1923- 

1924- 

1925- 

1926- 

1927. 

1928. 

1929- 

1930- 


Amount 


$780,000 

780,000 
780,000 
780,000 
780,000 
780,000 
780,000 
780,000 
780,000 
780,000 
570,000 


Rate,  per  cent 


Common,  4;  preferred, 

6. 

do 

---do 

do - 

...do 

do 

do 

do 

do 

do 

Common,  2;  preferred, 

6. 


Net  railway 

operating 
•    income 


Total  capital 
stock 


$1,663,772 

752,840 
549,098 
2, 985, 651 
2,641,407 
2, 650, 757 
3, 292, 978 
1,920,665 
2,787,638 
2, 902, 763 
2, 227, 505 


Net  income 


$16, 500, 000     $2, 325, 760 


16, 500, 000 
16. 500, 000 
16,500,000 
16, 500, 000 
16, 500, 000 
16, 500, 000 
16, 500, 000 
16, 500, 000 
16,500,000 
16,500,000 


946, 598 
1,191,165 
1, 081, 499 

621,883 

661,  596 

1, 328. 295 

1,277 

858,473 
1, 008, 698 

366, 776 


Per  cent 
of  net  in- 
come of 
capital 
stock 


14.10 


6.55 
3.77 
4.01 
8.05 
.01 
5.20 
6.11 
2.22 


Year       « 


1030. 
1031. 


Net  railway 

operating 

income 


$2, 227, 505 
1, 335, 706 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$269, 270 
181, 781 


$2, 490, 775 
1, 517, 487 


Fi.ved  charges 
(accounts 
542-551,  in- 
clusive) 


$2, 130, 999 
2,101,089 


Ratio  of 
total  in- 
come to 

flxed 
charges 


1.17 
.72 


TOTAL  CORPORATE  SURPLUS 

•v^^MMti  - - - $10,396,065 

Year  JJJO 8,067,080 

Year  1929 7  s.-i?  698 

Year  1030 -    - 7,8d7,6«i 
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BAILBOAC   LEGISLATION 
Bangor  &  Aroostook  Railroad  Co. 


Year 


Dec.  31— 

1920.. 


Dividends  declared 


Amount 


Rate,  per  cent 


1921. 
1922. 

1923. 

1924. 

1925. 


1926. 
1927. 

1928. 


1929. 
1930. 


$398,000 

398,000 
458,900 

465,550 

405,550 

475.200 

475.  '2'M) 
545,641 

616,560 

642,550 
743,839 


Net  railway 

operating 

income 


Common,  4;  preferred. 

7. 
do 

Common,  4;  preferred, 
894. 

Common,    5K;    pre- 
ferred. 7. 

Common.    SJi;    pre- 
ferred, 7. 

Common,  6;  preferred, 

--"do 

Common,    6^:    pre- 
ferred, 7. 
Common,  7;  preferred, 

----do.- 

Common,    7.05;    pre- 
ferred, 7. 


$720,217 

1.  293. 196 
1, 655, 132 

1,712,074 

1, 739, 137 

1. 707. 091 

1, 890, 047 
2.086.304 

1, 899, 190 

2.277.600 
2.335,907 


Total  capital 

StOCK 


Net  inoome 


$7,340,000 

7.340.000 
7,340.000 

7.340.000 

7,340.000 

7.340.000 

7.340.000 
8.808.000 

8,808,000 

10.  438. 890 
10. 569. 600 


Percent 
of  net  in- 
oome of 
capital 
stock 


Year 


$550,367 

379,364 
676,473 

504,911 

722;  760 

723.628 

914.336 
1. 139. 723 

983,077 

1.396,433 
1,667,761 


7.50 

6.17 
9.2s 

8.11 

9.86 

9.88 

12.46 
12.94 

1L16 

13.40 
14.74 


Net  railway 

operating 

mcome 


080 

1931 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
opiTating 
income) 


Total  income 


$2,335,907 
1,388,817 


$100,600 
55,119 


$2,436,607 
1,443,936 


Fixed  charges 

(accounts 

542-651,  in- 

elusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$878,746 
818,417 


Z77 
1.78 


Year  1930... . 
Year  1929... 
Year  1930... 


TOTAL  CORPORATE  SURPLUS 


Belt  Railway  Co.  of  Chicago 


$1,866,251 

4,740,670 

6,52a256 


Year 


Dividends  declared 


T 


Dec.  31— 
1920.. 
1S21.. 
1922.. 
1923.. 
1924.. 
1B25-. 
1926... 
1927... 
HOB... 
1039... 
1830... 


Amount 


Rate,  per  cent 


$172. 800 
172.800 
172.800 
173.583 
187,200 
187.200 
187.200 
187,200 
187,200 
374,400 
187,200 


Common  6.. 

do 

do 

do 

do. 

do 

do 

do 

--..do 

Common,  12 
Common,  6. 


Net  railway 

operating 

income 


$1, 591. 708 
1, 596. 984 
1.  «52.  490 
1. 847.  »57 
1, 756, 909 
1,401,234 
1, 741. 506 
1, 709. 313 
1. 760. 958 
1, 804. 043 
1. 807,  727 


Total  capital 
stock 


Net  income 


$2. 880. 000 
2.880,000 
2.880,000 
3.120,000 
3.120,000 
3. 120, 000 
3.  120,  000 
3. 120. 000 
3. 130, 000 
3. 120, 000 
3,120,000 


$172,800 
172.800 
259. 5,30 
387,  374 
278,402 
386,919 
108,776 
187.300 
187.200 
193.  174 
187,200 


Percent 
of  net  in- 
come of 
capital 
stock 


Year 


1930. 
1031. 


Net  railway 

operating 

income 


6.00 
6.00 
9.01 
12.43 
8.93 
9.30 
6.  SI 
6.00 
6.00 
6.19 
6.00 


$1, 807, 727 
1, 269, 145 


'  Data  not  available. 

Year  1920 

Year  1929 

Year  1930 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$159, 416 
(0 


Total  income 


$1, 967, 143 
(0 


Fixed  charges 

(accounts 

642-551,  in. 

elusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$1,779,943 
(•) 


(•) 


1.11 


TOTAL  CORPORATE  SURPLUS 


$ts,str 

166,641 

166,642 


RAILROAD  LEGISLATION 
Cambria  <k  IndiatM  Railroad  Co. 
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Year 


Dec.  31— 
1920.- 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.. 
1929.. 
1030.. 


Dividends  declared 


Amount 


Rate,  per  cent 


>  $620, 000 


150,000 
150,000 
150,000 
150,000 
375,000 
240,000 
270,000 
390,000 
540,000 


Common  39H- 


Common  10. 

do 

do 

do 

Common  26. 
Common  16. 
Common  18. 
Common  26. 
Common  36. 


Net  raflway 

operating 

income 


TotalM^ital  Nethicome 


$563,927 
360,808 
476, 387 
567, 121 
489, 625 
642,079 
754,703 
703,737 
630,500 
1, 145, 625 
1, 120, 709 


$2,000,000 
1,600,000 
1,500,000 
1,500,000 
1,500,000 
1,500,000 
1,500,000 
1,600,000 
1,500,000 
1,600,000 
1,600,000 


Per  cent 
of  net  in- 
oome of 
capital 
stock 


$410, 407 
210, 200 
343, 281 
418,794 
251, 801 
438,125 
664,117 
539,525 
481, 123 
1,049,643 
1,058,310 


20.52 
14.01 
22.89 
27.92 
16.79 
29.21 
37.61 
35.97 
32.07 
69.97 
70.66 


Year 


1930.... 
1931 »... 


Net  railway 

operating 

income 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1, 120. 709 


$92,054 


Total  income 


$1, 212, 763 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$154,453 


Ratio  of 
total  in- 
come to 

fixed 
charges 


7.86 


I  Includes  $500,000  stock  dividend  at  33Ji  per  cent. 


>  Figures  not  available 

Year  1920 

Year  1929 

Year  1930 


TOTAL  CORPORATE  SURPLUS 


$483,085 
3,313,985 
3, 832, 777 


Chesapeake  &  Ohio  Railway  Co. 


Year 


Dividends  declued 


.\  mount 


Dec.  31- 
1920.. 
1921.. 
1922.. 


1923. 


1924.. 
1925.. 
1926.. 


Rate,  per  cent 


Net  railway  \  ^otal  capital 
operating     ,  ^0^.^ 

income 


1927. 

1928. 

1929. 
1930. 


$2,511,264 
1, 255, 632 
2,715,334 

3, 407. 334 

3, 435, 803 

3,851,133 

13,958,755 

11,260,412 

11, 863, 152 

13, 362, 512 
17,110,449 


Common,  4 

Common,  2. 

Common,  4;  preferred, 

Conunon,  4;  preferred, 

m. 

do 

do 

Common,     12;     pre- 
ferred, 6H- 
Common,    9^;    pre- 
ferred, 6H. 
Common,     10;     pre- 
ferred, 6H' 

do.- 

do... 


$9, 473, 306 
13,660,926 
14,410,330 


Net  income 


$62, 786, 000 
62, 786, 300 
75, 344, 500 


19,135.356  1      77,977.626 


21, 892, 920 
30,018,071 
37,011,025 

36, 320, 830 

36, 323, 594 

37, 881, 634 
39,514,678 


79, 817, 625 
102, 793, 180 
118, 998, 292 

118,998,292 

118, 998, 292 

148, 620, 392 
191,447,942 


$6, 025, 692 
4, 309, 932 
6,641,610 

9,099,050 

12,222,043 
20, 152, 269 
29,294,802 

28,607,315 

28,916,926 

32, 192, 416 
34,144,804 


Percent 
of  net  in- 
come of 
capital 
stock 


9.60 

6.86 
8.81 

11.67 

15.31 
19.60 
24.62 

24.04 

24.30 

21.66 
17.84 


Year 


1030. 
1931. 


Net  railway 

operating 

income 


$39,614,678 
35, 329, 943 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$5,071,182 
2,435,723 


$44,585,860 
37,765,666 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$10,441,056 
10,920,433 


Ratio  of 
total  in- 
come to 

fixed 
charges 


4.27 
3.46 


TOTAL  CORPORATE  SURPLUS 


Year  1930 

Year  1929 

Year  1930 


....  $39,284,792 
....  142,232,518 
....  175,629,633 
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BAILBOAD  LEGISLATION 


Chicago  &  lUinoia  Midland  Railway  Co. 

Dividends  declared 

Net  railway 

operating 

mcome 

Total  capital 
stock 

Net  income 

Percent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Dec.  31— 

1920 

$382,235 
268,803 
47,979 
480,383 
443,  161 
494,420 
373,962 

m,ou 

53a  716 
563,571 
565,496 

$1, 000, 000 
1,000,000 

i.ooaooo 
1.  oca  000 
i.ooaooo 

1,000,000 

i.eoaooo 

1,600.000 

i,6oaooo 
i,6oaooo 

1,600,000 

$155,240 
37.738 

SOO,  ISS 

254,  721 
76,934 

278,394 
1,880 

914,840 
79,852 
34,865 
18,026 

1921 

15.52 

1922 

3.77 

IVM 

1924 

25.47 

1925 



7.69 

1926 

27.84 

1927. 

1QOQ 

.  12 

ivsa 

1929. 

4.99 

1930. 

2. 18 

1. 13 

Year 

Net  railway 

operating" 

mcome 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
642-551.  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$565.  496 
47a  194 

$220,946 

OA  1     HOa 

$786. 442 

^1  «      ct^t\ 

$768,416 

19311 

1.02 

*••*  i  ,  MUU 

ill,  sou 

8ZB,01d 

.86 

1  Figures  taken  from  preliminary  report  of  capitalization  and  income. 

Year  1920  TOTAL  CORPORATE  SURPLUS 

Year  1929"""'"" .^^'^A 

^«-"««' :;:::::;:;::;::::;:;::::::;;:::;::::::::;:;::;:;;::;:;;:::;::::::;;;;::  {;?%ii? 

Chicago  River  &  Indiana  Railroad  Co. 


Year 


Dec.  31— 

1920 

1921. 

1922 

1923 

1924 

1925 

1926 

1927.. 

1928 

1929 

1930.... 


Dividends  declared 


Amount 


$30,000 
3a  000 
•325,000 
45,000 
50,000 
50,000 

saooo 

.'>0,000 

5a  000 

2  2,  550. 000 
»  550.  000 


Rate,  per  cent 


Common,  6.. 

do 

Common,  65. 
Common,  9. . 
Common,  10. 

do 

----do 

do 

---.do 

Common,  510 
Common,  110 


Net  railway 

operating 
mcome   * 


$147,  274 
202.842 
2, 074.  555 
3,  359,  727 
3.206,855 
2,963,694 
3,  306.  406 
3.  153,  200 
3,  435,  220 
3.  659,  575 
3.  204,  483 


Total  capital 
stock 


Net  income 


$500,000 
.'iOO.OOO 

5oaooo 
ooaooo 
5oaooo 
5oaooo 
5oaooo 
.'waooo 
5oaooo 

."iOaOOO 

5oaooo 


$185,511 
176,396 
1,  309,  747 
1,  328,  002 
1. 074,  7fa 
805,991 
1.171,909 
1,045,112 
1.377,134 
1,  494.  650 
1,047,056 


Per  cent 

of  net  in> 

come  of 

capital 

stock 


37.10 
35.28 
261.95 
265.60 
214. 95 
161.20 
234.38 
209.02 
275.43 
298.93 
209.41 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$3,204,483 
2,868,999 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$138,539 
(') 


Total  income 


$3, 343. 022 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$2,295,966 


Ratio  of 
total  in- 
come to 

fixed 
charges 


(♦) 


1.46 


1  Includes  $300,000  representing  an  extra  dividend  of  60  per  cent. 
» Includes  $2,500,000  representing  an  extra  dividend  of  500  i)er  cent. 
3  Includes  $500,000  representing  an  extra  dividend  of  100  per  cent. 
*  Figures  not  available, 
v^,  ,ooo  TOTAL  CORPORATE  SURPLUS 

yJSa::::::::::::::::;::::::::::::::::::; »«j.|« 

^««'»« :::::::::::::::::::::::::::::::::::::::::::::::  ?:o?!;^ 


RAILROAD  LEGISLATION 
Delaware  &  Hudson  Railroad  Corporation ' 


389 


Year 


Dec.  31— 
1920-- 
1921-- 
1922- 
1923- - 
1924.. 
1925.- 
1926-- 
1927.- 
192S.. 
1929- . 
1930- - 


Dividends  declared 


Amount 


Rate,  per  cent 


$3,  825,  234 
3,  825,  234 
3. 825,  234 
3, 825, 234 
3, 825, 234 
3.825,234 
3, 8.36, 902 
4. 271. 900 
4,641,645 
4,641.615 
1, 676, 144 


Common,  9 

--..do 

do 

do 

do 

do 

do 

do 

do 

do 

(») 


Net  railway 

operating 

income 


Total  capital 
stock 


$1, 890, 005 
7, 076, 803 
1. 216. 669 
6,  512. 344 
7.431.880 
6.  823. 039 
9.  927,  015 

6,  710,  504 

7,  662.  t»66 
8, 164,  740 
5, 868, 962 


$42,  502, 600 
42,  502,  600 
42, 502, 600 
42, 502, 600 
42,  502, 600 

42,  502,  600 

43,  092,  300 
51.  573,  500 
51,  573,  .500 
51,  573,  500 
28, 473, 019 


Net  income 


$5.  286.  940 
5.  335,  5.39 

S85,  m 

5, 063, 380 
5, 975,  273 
5,  234,  977 
8, 303,  277 
3, 071, 861 
6, 384,  228 
7, 808.  713 
2, 178, 003 


Per  cent 
of  net  in- 
come of 
capital 
stock 


12.44 
12.55 


11.91 
14.06 
12.32 
19.27 

.5.96 
12.38 
1.5.  14 

7.65 


Year 


Net  railway 

operating 

mcome 


1930. 
1931. 


$5, 868, 962 
4, 279, 682 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1, 019, 612 
269,400 


Total  income 


$6,  888,  674 
4, 549, 082 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$4, 7ia  671 
4, 762, 686 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.46 
.96 


»  Represents  returns  for  the  Delaware  &  Hudson  Co.  to  Mar.  31,  193a  and  its  successor  the  Delaware 

""  1^^ Sni^'on'^^r^^nol^^'ot^Z^^^^^  &  Hudson  Co.  and  $1  per  share  on  nonpar  value  stock 

of  the  Delaware  &  Hudson  R.  R.  Cor{>oration. 

TOTAL  CORPORATE  SURPLUS 

v  ,nnt\  $30,  S.5.J.  .it)7 

Year    920 - {i6, 439. 074 

Year  lv.29 - rji  rm  oOfi 

Year  1930 - " —     ^'S^'"* 

Detroit  <fc  Toledo  Shore  Line  Railroad  Co. 


Year 


Dec.  31- 
1S23. 

1921. 
1922- 
1923. 
1924. 
1925. 
1926. 
1927. 
1928. 
1929. 
1030. 


Dividends  declared 


Amount 


$114,240 
114, 240 
671, 360 
228, 480 
114.240 
114.240 
485.520 
485,  520 
48^),  520 
48,5,  520 
485,520 


Rate,  i>er  cent 


Common,  8 

....do 

Common,  47.01. 
Common,  16... 

Common,  8 

do 

Common,  34. .. 

do 

do 

do 

do 


Net  railway 

operating 

income 


$59, 940 
337,  .')75 
745,  006 
603,780 
318,  457 
844, 572 
aw,  560 
973. 469 
143,275 
739,900 
707. 466 


Total  capital 
stock 


Net  income 


$1. 428. 000 
1. 428. 000 
1,  428,  000 
1,  428, 000 
1.  428,  000 
1,  42S,  000 
1.  428,  000 
1,  428,  000 
1. 428, 000 
1.428,000 
1,428,000 


$243,555 
207, 014 
765,  537 
.522, 219 
284,097 
648,  498 
967,  516 
892,964 

1,  065,  754 
681,418 
812, 439 


Per  cent 
of  net  in- 
come of 
capital 
stock 


17.06 
14.60 
53.61 
36.57 
19.89 
4.5. 41 
67.75 
62.53 
74.63 
47.72 
56.89 


Year 


1930.. 
19311. 


Net  railway 

operating 

mcome 


$707. 466 
444,501 


Other  income 
(accounts 
509-519.  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$291, 4.53 
48,  248 


Total  income 


$998, 919 
492, 749 


Fixed  charges 
(accounts 
542-551.  in- 
clusive) 


$186, 480 
86,187 


Ratio  of 
total  in- 
come to 
fixed 
charges 


5.36 
5.72 


1  Figures  taken  from  Preliminary  Report  of  Capitalization  and  Income. 

TOTAL  CORPORATE  SURPLUS 


Year  1920 


$880,824 


V«a»UMQ""  .  — 3,786,337 

ZT.]^ "::""""'. - 4,499,506 


Year  1930 
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RAILROAD  LEGISLATION 


Detroit,  Toledo  &  Ironton  Railroad  Co. 


Year 


Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Dividends  declared 


Amount 


Rate,  per  cent 


$879,400 


Preferred,  6;  common. 
8. 


Net  railway 

operating 

income 


$1,789,469 

43.322 

lfi8.984 

1,786,924 

2, 554, 761 

3,614.643 

2, 075. 275 

635, 924 

2, 635,  .•)98 

4,501.660 

3.156,869 


Total  capital 
stock 


$12,489,998 
12,489,908 
12,489,948 
12,489,948 
12.489.948 
12,489,948 
12.489.948 
12.489,948 
12.489.948 
12.489.948 
12,490,000 


Net  income 


91,896,614 
590,666 
l,01S,74t 
1.417.036 
1.720.984 
2,072,789 
1,409,273 
1^4,010 
1,975,778 
1,734,618 
1,746,487 


Per  cent 
of  net  in- 
come of 
capital 
stock 


11.35 
13.78 
16.60 
11.28 

16.82 
13.80 
13.08 


Year 


1930. 
1931. 


Net  railwaj' 

oprating 

mcome 


$3. 1.V).869 
954,712 


Other  Income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$246,109 
82,740 


Total  income 


$3,402,978 
1,037,452 


Fixed  diarges 
(accounts 
542-551,  in- 
clusive) 


$1,656,491 
1.600,063 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.05 
.66 


Year  1920 

Year  1929- 

Year  1930 


TOTAL  CORPORATE  SURPLUS 


$l,761,68t 
5, 797, 223 
6,659,071 


Florida  East  Coast  Railway  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Net  income 

Per  cent 

of  net  in. 

come  of 

capital 

stock 

Year 

Amoimt 

Rate,  per  cent 

— 

Total  capital 
stock 

Dec.  31— 

1920 

$1,826,170 
1.091.101 
2,699,263 
3,165,911 
4,411,515 
5,337,049 
5,167,479 
592. 205 
1,426.619 
1,637,961 
1,040,154 

$12,500,000 
12,500,000 
12,500,000 
12.600,000 
37,600,000 
37,500,000 
37,600,000 
37,600,000 
37,500,000 
37,600.000 
'A7.  .Vn  (W) 

$1,387,709 
766.705 
1,991,872 
2,757,673 
3,517,492 
3,840,370 
2,783,950 
l,774,76t 
1,697,4X6 
1,926,169 
1  99M  ait 

1921 

11.10 

1922 

6.13 

1923 

16.93 

1924 

22.06 

1925 

9.38 

1926 

10.24 

1927 

1928 

1029 

1930.... 

7.42 

y 

'ear 

Net  railway 

operating 

income 

1 

Ol 

5 

cl 

mi 

.her  income 

(accounts 

09-519,  in- 

usive,  plus 

scellaneous 

oi>erating 

income) 

Total  income 

J 

F 

ixed  charges 
(accounts 
»42-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$1,040,154 
664,636 

$150,664 

$1,190,718 

$3,189,030 

1031 :. : 

0.37 

OO,  UtfO 

<  JZ,  iM 

i,  148, 402 

.28 

Year  1920... 
Year  1929... 
Year  1930... 


TOTAL  CORPORATE  SURPLUS 


$4,063,640 

17,664,762 

14,126.370 


RAILROAD   LEGISLATION 
Great  Northern  Railway  Co. 
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Dividends  declared 


Year 


Dec.  31- 

1020 

1021 

1022 

•     1923 

1924 

1095 

1036 

1027 

1028 

1020 

1930 


Amount 


$17,462,916 
17,462,974 
13,097,264 
12, 473, 605 
12, 473, 618 
12, 369, 145 
12, 445, 855 
12, 447, 355 
12,449,205 
12, 450, 225 
18.673,035 


Rate,  per  cent 


Net  railway 

operating 

income 


Preferred,  7 

Preferred,  9 

Preferred,  5M 

Preferred,  5 

do 

do 

do 

do 

do 

do 

Preferred  7H 


$3,017,647 
12,866,411 
17,  276,  598 
24,  731, 992 

24. 201,  287 
28, 276, 183 
31,  280, 429 

29. 202,  540 
31, 294, 009 
32, 457,  523 
21, 912,  508 


Total  capital 
stock 


$249, 477, 150 
249, 477, 150 
249, 477, 150 
249, 477, 150 
249,  477, 150 

248,  916,  550 
248, 934. 950 
248. 967,  250 

249,  004,  650 
248, 979, 450 
248, 938, 450 


Net  income 


$19,  317,  596 
28,  469, 926 
10,865,672 
12, 840,  226 
17, 941,  600 
21, 435, 396 
25, 943, 258 
22,  985,  922 
25,  168,  230 
25,  668,  551 
18, 036,  748 


Per  cent 
of  net  in- 
come of 
capital 
stock 


7.74 

11.41 

4.36 

6.15 

7.10 

8.61 

ia42 

9.23 

10.11 

10.31 

7.25 


Year 


1030. 
1031. 


Net  railway 

operating 

mcome 


$21, 912, 508 
12, 669, 420 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$15, 528, 317 
7, 617, 114 


Total  income 


$37, 440, 825 
20,  286, 534 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$19,404,077 
19, 571,  696 


Ratio  of 
total  in- 
come to 
fixed 
charges 


1.93 
1.04 


TOTAL  CORPORATE  SURPLUS 


Year  1920 

Year  1929 

Year  1930 


$122,749,921 

165,685,738 

164,905,196 


Hocking  Valley  Railway  Co. 


Year 


Dec.  31- 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930  > 


Dividends  declared 


Amount 


$439,980 

219, 990 

439, 980 

439, 980 

439,980 

439,980 

1,319.940 

1,044,952 

1,099,950 

1,099,950 

962,456 


Rate,  per  cent 


Common,  4. . . 
Common,  2... 

Common,  4 

do 

do 

do 

Common,  12.. 
Common,  9H- 
Common,  10.. 

do 

Common,  8H- 


Net  railway 

operating 

income 


Total  capital 
stock 


Net  income 


$1, 377, 164 
1, 560, 741 
2,245,067 
2,454,068 
3,518.080 
3, 619,  213 
4, 197, 035 
4, 930,  766 
5,  624, 746 
6, 035,  440 
1,000,881 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$10,999,300 
10, 999, 500 
10, 999, 500 
10, 999, 500 
10, 999.  500 
10, 999,  500 
10,999,500 
10, 999, 500 
10, 999.  500 
10, 999,  500 
10, 999,  500 


$353,315 

44,147 

712,207 

951, 701 

2.  362, 655 
2, 072,  206 
2, 746, 459 

3.  756.  595 

4.  641.  471 
5, 189, 901 

770,  292 


a  21 
.40 

6.47 
8.65 
21.48 
18.84 
24.97 
34.15 
42.20 
47.18 
7.00 


Year 


10301. 
1031.. 


Net  railway 

operating 

income 


$1,000,881 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$151, 934 


r 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$1, 152,  815  $382, 523 


Ratio  of 
total  in- 
come to 

fixed 
charges 


3.01 


I  Covers  operations  for  four  months  ended  Apr.  30,  1930,  sold  to  C.  &  O.  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1020 

Y«arl02e r 

Year  1930 


$10,111,216 

26,312,688 

36,114,197 


i 


1^ 
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RAILROAD   LEGISLATION 
lUinois  Terminal  Co. 


Year 


Dec.  31— 
1920. 
1921.. 
1922.. 
1923.. 
1924.. 
1925- . 
1926.. 
1927.- 
1928.. 
1929.- 
1930.- 


Dividends  declared 


Amount 


$30,000 

30,000 

30,000 

60,000 

100,000 

100,000 

150,000 

200,000 

275,988 

79,496 

277.611 


Rate,  per  cent 


Common  6..- 

do 

do... 

Common  12 

Common  20. 

do 

Common  30 

Common  40 

Common  55.20. 
Common  15.90- 
Common  55.52- 


Net  railway 

operating 

income 


Total  capital 
stock 


Net  income 


$462. 

252, 

421, 

457, 

513. 

614, 

774, 

817. 

.064, 

.374, 

.4')7, 


539 
Oil 
190 
567 
622 
262 
453 
674 
792 
552 
188 


$500,000 
500,000 
600.000 
500,000 
500,000 
600,000 
600,000 
600,000 
600.000 
500.000 
500,000 


$435, 072 
246,530 
418.846 
486.080 
559.  947 
669,337 
846.887 
916,780 
275. 9« 
500. 395 
464,937 


Per  cent 
of  net  in- 
come of 
capita] 
stock 


87.01 

49.31 

83.77 

97.-02 

111.99 

133.87 

169.38 

183.36 

65.20 

100.06 

92.99 


t 


Year 


1980. 
1931.. 


Net  railway 

operating 

income 


$1. 457, 188 
1, 367, 977 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$183,653 
262,187 


$1,640,841 
1,620,164 


$1, 175, 904 
1.211.918 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.40 

1.34 


Year  1920. 
Year  1929. 
Year  1930. 


TOTAL  CORPORATE  SURPLUS 


Kansas  City,  Mexico  &  Orient  Railway  Co. 


$1,615,315 

4,863,1.34 

4,871,746 


Year 


Dividends  declared 


-\mount 


Rate,  per  cent 


Net  railway 

operating 

income 


Dec.  31— 

1920- . 

1921.. 

1922.. 

1923.. 

1924.. 

1925.. 

1926.. 

1927... 

1928... 

1929*- 


$778,  (m 

S34,647 

151, 224 

6a  638 

ge,5t7 

56,572 

58,558 

6,610 

1. 279, 989 

383,866 


Total  capital 
stock 


Net  income 


$20. 000, 000 
20. 000. 000 
20,000.000 
20,000,000 
20,000,000 


»  15,181,064 
'  14, 199, 974 


$1, 175, 832 

SH7, 977 

ess,  696 

1,571 

l,ei  5,269 

601,  U7 

26,983 

78, 9S7 

1.  386.  584 

1,555,593 


Per  cent 
of  net  in- 
come of 
capital 
stock 


5.88 


iiiKirr.'i^SKiMr.i.s^^^ 


9.13 
10.  OS 


lue. 
Santa  Fe  Ry.  Co. 


Year  1920- 
Year  1929. 


TOTAL  CORPORATE  SURPLUS 


$906,618 
2, 899, 283 


RAILROAD  LEGISLATION 
Kansas  City,  Mexico  <fc  Orient  Railway  Co.  of  Texas 
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Year 


Dividends  declared 


Amount 


Dec.  31— 
1920... 
1921... 
1922... 
1923.. 
1924-. 
1926.. 
1926.. 
1927.- 
1928.. 
1929  1. 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


Net  income 


$692,019 

549,061 

823,672 

70, 610 

168,  719 

32,472 

191, 129 

246, 937 

1, 899, 094 

689,201 

$1, 000, 000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1.000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 


%798, 458 
890,019 
698, 086 
128,099 
195, 186 
329, 460 
169, 600 
110,788 

1, 533,  806 
375, 162 


Per  cent 
of  net  in- 
come of 
capital 
stock 


12.81 


153.28 
37.62 


I  Report  for  7  months  ended  July  31. 1929.    Leased  to  the  Pan  Handle  &  Santa  Fe  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

...  %S,789,511 

Year  1920 - " " '  1,785,600 

Year  1929 - " 

Kansas  City  Southern  Railway  Co. 


Year 


Dividends  declared 


Amount 


Dec.  31— 

1920- 
1921. 
1922- 
1923. 
1924- 
1926. 
1926- 
1927. 
1928. 
1929- 

1930. 


$840,000 
840,000 
840,000 
840,000 
840,000 
840,000 
840,000 
840,000 
840,000 

2,338,111 

2,338,113 


Rate,  per  cent 


Preferred  4 

....do 

....do 

do 

do 

do 

do 

do 

do 

do 

Common  5 

Preferred  4 

Common  6 


Net  railway 

operating 

income 


$2, 219, 861 
3, 814, 192 

2,  928,  773 
2, 682,  832 
3, 021, 319 

3,  720,  748 

4,  212, 152 
4, 177, 402 
4, 151, 476 
4,165,885 

3, 260,  588 


Total  capital 
stock 


$50, 959.  900 
50,  95y.  900 
50, 959,  900 
50.  959,  900 
60, 959,  900 
50,  959.  900 
50, 959,  900 
50,  959,  900 
50, 959,  900 
50,  959,  900 

60, 959, 900 


Net  income 


Per  cent 

of  net  in» 

come  of 

capital 

stock 


$1,  576,  624 
2.098,038 
1,  2;i5, 051 
2, 074,  3(:5 
1, 381, 010 
1.614,439 
1, 837, 910 
1,  712, 951 
2,509,666 
2, 767, 047 

1, 371, 168 


3.09 
4.12 
2.42 
4.07 
2.71 
3.17 
3.61 
3.36 
4.92 
5.43 

2.69 


Year 


1930.- 
19311. 


Net  railway 

operating 

mcome 


$3. 260,  588 
2,  619,  428 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$720, 883 
579, 572 


Total  income 


$3,981,471 
3, 199, 000 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$2, 610, 313 
2,811,002 


1.53 
1.14 


» Includes  figures  for  Texarkana  &  Ft.  Smith  Ry.  Co. 

TOTAL  CORPORATE   SURPLUS 
„         ^„  $7,680,933 

Year  920 i:::::::::::::"::... 19:242:743 

Year  1929 18  480  135 

Year  1930 "    " !».*»".»*> 


I 
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It4ILR0AD  LEGISLATION 
Texarkana  <fc  Fort  Smith  Railway  Co. 


Dividends  declared 

Net  railway- 
operating 
income 

Net  income 

-  ■r.iii  .i«->  ;3^» 

Per  cent 

Year 

Amount 

Rate,  per  cent 

Total  capital 
stock 

of  net  in- 
come of 
capita] 
stock 

Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 ■ 

1926.- 



$500,627 
472,983 
470,083 
H54,  289 
H43, 057 
772, 678 
791,691 
590,617 
822,092 
983,037 
510, 190 

$100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100.000 
100,000 
100,000 
100,000 
100,000 

$361,540 
334.968 
351,480 
699,069 
•500,  793 
498,  859 
441,921 
204,052 
437,  270 
698,172 
05,655 

$361.64 
334.97 
351.48 
699.07 
600.79 
496.86 

1927 

441.92 

1928 

1929 

1930 

204.06 

437.27 

596.17 

95.66 

Year 


1930.. 
19311. 


Net  railway 

operating 

income 


$510, 190 


Other  income 

(accounts 

509-519,  in- 

elusive,  plus 

miscellaneous 

operating 

income) 


Total  income 


$334,195 


Fixed  charges 
(accounts 
542-651.  in- 
clusive) 


$8*4,386  $748,730 


1  Figures  included  in  Kansas  Southern  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 


RaUo  of 
total  In- 
come to 

fixed 
charges 


1.13 


Year  1920 

Year  1929 

Year  1930 


$3,020,810 
1,340,290 
1.279.938 


Lehigh  <fc  New  England  Railroad  Co, 


Year 


Dividends  declared 


Amount 


Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


$388,000 
680,000 
680.000 
204,000 

1,020.000 
680,000 

1.360,000 
884,000 
816,000 
748,000 
680.000 


Rate,  per  cent 


Common,  6. 
Common,  10 

do. 

Common.  3. 
Common,  15 
Common,  10 
Common,  20 
Common,  13. 
Common,  12 
Common,  11. 
Common,  10. 


Net  railway 

operating 

income 


Total  capital 
stock 


$903,699 
876, 759 
721, 887 
1.262,859 
1,142,0*6 
1,034,197 
1, 707, 436 
1, 425, 133 
1.211.313 
1, 183, 176 
1,097,774 


Net  income 


$6,800,000 
6.800,000 
6,800.000 
6.800.000 
6,800.000 
6.800,000 
6,800.000 
6.800,000 
6.800.000 
6.800.000 
6.800,000 


$846,760 
701, 967 
384,193 
975,895 
869,981 
683,647 
1, 364, 046 
1. 081,  182 
836,127 
802.350 
715,802 


Percent 
of  net  in- 
come of 
capital 
stock 


Tear 


1930. 
1931. 


Net  railway 

operating 

income 


$1,097,774 
924,397 


12.45 
10.32 
5.65 
14.35 
12.66 
10.05 
20.06 
15.00 
12.30 
11.80 
ia63 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$29,472 
29,573 


Total  income 


$1, 127, 246 
953,970 


Fixed  charges 
(accounts 
642-551,  in 
elusive) 


$411,444 
443,326 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.74 
2.15 


Year  1920. 
Year  1929. 
Year  1930. 


TOTAL  CORPORATE  SURPLUS 


-  $1,763,081 
..  2;834.364 
■  -    2.867.066 


KAILROAD  LEGISLATION 
Midland  Valley  Railroad  Co. 
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Ymt 


Dividends  declared 


Amount 


Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 


Rate,  per  cent 


Net  railway 

operating 

Income 


Total  capital 
stock 


Net  income 


1926. 
1027 
1928 


'$i00,063    Preferred,  6 

100  088  do 

400*287     Common,  6;  preferred, 

6. 
860,287     Common,    16H;   pre- 

ferred,  5. 
400  287     Common,  5;  preferred, 
6. 

iic«  I       400,287  ! do ;--'-J- 

{^ 1       480,418  I  Common,  7;  preferred, 

1030 1       400, 287  I  Common ,  6;  preferred, 

5. 


I 


$745,751  , 
929,725  1 
1, 100, 049  I 
1, 136, 677 
1, 150. 881 
1, 190, 359 

1,297,473 

963,071 

1, 023. 981 
1,052,904 

837.307 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$8. 005, 750 
8,005,750 
8.005,750 
8,005,750 
8. 005. 750 
8, 005, 750 

8,005,750 

8,005,750 

8,005.750 
8, 005, 750 

8,005,750 


$825,650 
459,532 
553,463 
636.621 
727,257 
671,722 

774,919 

447.566 

667, 616 
816,880 

694.126 


10.31 

5.74 
6.91 
7.95 
9.06 
8.39 

9.68 

5.59 

6.97 
10.20 

7.42 


Year 


Net  railway 

operating 

income 


1030. 
1031. 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$837,307 
516, 853 


$232,962 
88,108 


$1,070,269 
604,961 


Fixed  charges 
(accounts 
542-561,  in- 
l  elusive) 


$476,143 
476,423 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.25 
L27 


Year  1920. 
Year  1929. 
YearlOaO. 


TOTAL  CORPORATE  SURPLUS 


Miasouri-Kanaas-Texas  Railroad  Co> 


$265,433 

1 4,989,212 

5,142,119 


Ymt 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


Net  income 


Dee.  81— 

loao 

1021 

1022 

1923 --, 

1924 $306,261 

1925 1,281,502 

1926 

1927 

1928 

1929 

1930 


1, 615, 112 
2,111.243 
3, 763, 871 
4, 402. 894 
7,072,069 


Preferred,  1H-- 
Preferred,  5 — 
Preferred,  12Vi. 
(»)..-—— 
Preferred,  7... 


(«). 


$6, 250, 176 
6, 2.56. 809 
9, 204, 091 
7, 553, 555 
8, 912, 952 

10,392,658 
9, 520, 903 
9, 378. 298 

10, 543, 390 

11. 551, 645 
9, 654, 503 


$76, 283, 257 
76,283,257 
76, 283, 257 
112, 420, 000 
112,420,000 
114,023,000 
117,403,900 
112, 572, 272 
126,  205, 896 
131,729,516 
133, 323, 573 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$2,727,240 
1, 244, 067 
4, 648, 760 
1, 796,  475 
2,322,236 
4, 107. 114 
3,282,061 
4, 109, 866 
6, 225, 166 
7,921,347 
6,873,473 


O*  do 

1.63 
6.09 
1.60 
2.07 
3.60 
2.80 
3.66 
4.93 
6.01 
4.41 


Year 


Net  railway 

operating 

income 


1930. 
1931. 


Other  income 
(accounts 
50^519,  in- 
clusive, plus 
miscellaneous 
operating 
Income) 


Total  income 


$9,654,503 
» 4, 939, 653 


$1,124,611 
684,359 


Fixed  charges 
(accounts 
542-551, in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$10, 779, 114 
5,523,912 


$4,905,641 
4,913,539 


2.20 
1.12 


»  LIdudes  data  for  Missouri-Kansas-Texas  R.  R.  Co.  of  lexas. 


TOTAL  CORPORATE  SURPLUS 


Year  1920 

Year  1029 

Year  1930 


$16,627,003 

....    14,401,537 
"" 11.437.753 
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RAILROAD  LEGISLATION 
Missouri-Kansaa-Texas  Railroad  Co.  of  Texas  « 


Year 


Dividends  declared 


Amount 


Dec.  31— 
1920... 
1921.... 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


$6, 102,  ISS 
2.041,953 
1,  280.  467 

1,  256,  035 
3. 674.  546 
2. 432.  966 
3. 479.  360 

2.  .321.  675 
1,661,082 
1,014,447 

99.5,  578 


Net  income 


$10, 152, 500 
10. 152, 500 
10, 152,  500 
1,400,000 
1,400,000 
1.400,000 
1,400,000 
1,400,000 
1,400,000 
1, 400,  000 
1,400,000 


$s,oog,irr 
6C4,  ggg 

1,S87,76S 

1.117,893 

430, 874 

8i'g,  U8 

285,006 

897,401 

1,697,716 

t,45S,0g0 

1,840.449 


Per  cent 
of  net  in- 
come of 
capital 
stock 


30.78 


20.36 


Year 


1930- . 
1931*. 


Net  railway 

operating 

income 


$995,578 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
Income) 


Total  income 


$734, 517 


$1,730,095 


»  Succeeded  Missouri-Kansas  &  Texas  Ry.  Co  of  Texas  as  of  Anr  i   iom 
»  Data  mcluded  is  Missouri-Kansas-Texas  JR.  R  Co 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$3,570,544  0.48 


Year  1920 

Year  1929 

Year  1930 


TOTAL  CORPORATE  SURPLUS 


$S0, 878,641 
6, 1 11,7  58 
8,ltl,Vii 


Monongahela  Railway  Co, 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  Income 

Per  cent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come of 
capital 
stock 

Dec.  31— 

1920 

1921 

1922 

$19S,  189 

676,342 

717,  193 

915,771 

962.232 

1,756.117 

1.9.30,083 

2,  240,  514 

1,942,474 

2.060,214 

1, 343. 607 

$5,000,000 
5,  000,  000 
5,  000.  000 
5,  000,  000 
5.000,000 
5,000.000 
5,000,000 
5,000,000 
5,000,000 
5, 000, 000 
5.000,000 

$452,782 

243,125 

297,616 

26.518 

364.058 

1,150,221 

1,369,579 

1,35.3,163 

1,113,649 

1,243,916 

506,346 

9.06 
4.86 

1923.... 

$366,666 

Common  6 

5.95 

1924 

.53 

1925 

300.000 
400,000 

3oaooo 

300,000 
300,000 
300,000 



Common  6 

7.28 

1926 

Common  8 ,[[1 

Common  6 

do-. """ 

do- '"" 

23  00 

1927 

27  39 

1928 

1929 

27.06 
22.27 

1930 

do  . 

24.88 

10.13 

Year 


1930. 
1931. 


Net  railway 

operating 

income 


Other  income 
(accounts 
509-519,  in- 
clusive, i)lus 
miscellaneous 
operating 
income) 


Total  income 


$1,34.3,607 
1,263,890 


$91,240 
64,778 


$1,434,847 
1,328,668 


Fixed  charges 

(accounts 

542-551,  in 

elusive) 


$928,501 
897.229 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.55 
1.48 


Year  1929. 
Year  1929. 
Year  1930. 


TOTAL  CORPORATE  SURPLUS 


$2,203,659 

7,891,833 

7,842,371 


RAILROAD   LEGISLATION 


New  OrleanSy  Texas  &  Mexico  Railway  Co. 
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Year 


Dec.  31— 
1920- . 
1921- 
1922. 
1923- 
1924- 
1925- 
1926- 
1927. 
1928- 
1929- 
1030. 


Dividends  declared 


Amount 


$297, 370 
816,681 
889,861 
1,038,198 
3, 485. 379 
1,088,198 
1,038,198 
1, 038, 198 
1,038,198 
1,038,198 
1,038.198 


Rate,  per  cent 


Common,  3. 
Common,  6. 
do 


Common,  7 — 
Common,  23^. 

Common.  7 

do...- 

do— 

do 

do 

do 


Net  railway 

operating 

mcome 


$221, 218 

714.566 

1, 344. 567 

1. 176, 275 

1, 368, 349 

1, 322,  570 

1, 038, 870 

301,833 

921,710 

1,022.464 

999,644 


Total  capital 
stock 


$15, 000, 000 
15,000,000 
15, 000. 000 
15,  000,  000 
15,  000,  000 
15, 000, 000 
15, 000, 000 
15, 000, 000 
15,000,000 
15, 000, 000 
15, 000, 000 


Net  income 


$515, 122 
857,027 

1, 180, 897 
864,213 

2, 104, 780 
837,286 

1,388,206 
909,961 
737,346 

1, 149, 196 
845,756 


Per  cent 
of  net  in- 
come of 
capital 
stock 


3.43 
5.71 
7.87 
5.76 
14.03 
5.58 
9.25 
6.07 
4.02 
7.68 
5.64 


Year 


1930.. 
1031  I. 


Net  railway 

operating 

income 


1, 742, 585 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$2, 314, 894 
4.36, 455 


Total  income 


$3,314,538 
2, 179, 040 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$2, 468, 782 
2,  678, 132 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.34 
.81 


» Includes  New  Orleans,  Texas  &  Mexico  Ry.  Co.;  Beaumont,  Sour  Lake  &  Western  Ry.  Co.;  and  St. 
Louis,  Brownsville  &  Mexico  Ry.  Co. 


Year  1920... 
Year  1929--. 
Year  1930... 


TOTAL  CORPORATE    SURPLUS 


St.  Louis,  Brownsville  &  Mexico  Railway  Co. 


..  $1,201,208 
..  1,542,581 
..     1,336,941 


Year 


Dec.  31— 
1020.. 
1021.. 
1022.. 
1023.. 
1024.. 
1025.. 
1026.. 
1027.. 
1028.. 
1020.. 
1930.- 


Dividends  declared 


Amount 


$654,911 


783,988 
976, 7.'>4 
603,112 
1, 039. 971 
930,898 


Rate,  per  cent 


Common,  131 -f. 


Common,  156.80 

Common,  195.35 

Common,  120.62 

Common,  207.99 

Common,  186.18 


Net  railway 

opiating 

mcome 


■ 


$703, 395 
997,766 
1, 142, 882 
1, 905, 563 
2, 177, 108 
2, 160, 815 
2, 362,  828 
1.  682,  780 
1, 994,  796 
1,984,096 
2, 508, 673 


Total  capital 
stock 


$500,000 
500,000 
500,000 
500,000 
500,000 
.500,000 
.500,000 
.500,000 
.500,000 
500,000 
500,000 


Net  income 


$790, 526 

332, 339 

386,125 

1, 167, 352 

1, 336, 430 

1, 409.  269 

1, 444,  742 

829,780 

1, 113,  771 

1, 108, 044 

1, 599, 187 


Per  cent 
of  net  in- 
come of 
capital 
stock 


158.11 
66.47 
77.23 
233.47 
267.29 
281.85 
288.95 
165.96 
222.75 
221.61 
319.84 


Year 


Net  railway 

operating 

income 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


1930 '      $2,508,673 

1031  » 


$53,019 


Total  income 


$2, 561, 692 


Fixed  charge.^ 
(accounts 
542-551,  in- 
clusive) 


$962,505 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.66 


'  Included  in  New  Orleans,  Texas  &  Mexico  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 - -- --- 

Year  1929 --- 

Yearl930. - 

99150—32 26  ' 


$2,871,980 

5,460.479 

6,130,323 


r  ' 


t. 
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BAILROAD  LEGISLATION 


Beaumont,  Sour  Lake  &  Weatern  Railway  Co. 


Dividends  declared 

— 

Net  railway 

operating 

income 

Net  income 

Per  cent 

of  net  in- 

come  of 

capital 

stock 

Year 

to 

Amount 

Rate,  per  cent 

Total  capital 
stock 

Dec.  31— 

1920 

$246, 147 

357,676 

263,606 

362,274 

410,  144 

233,789 

11,879 

57,189 

69, 818 

161,346 

97,486 

$85,000 
85,000 
85,000 
85,000 
85,000 
85,000 
85,000 
85,000 
85,000 
85,000 
85,000 

$234,151 
610, 457 
150,683 
258,600 
159,289 
120,785 
liO,  7li8 
209,488 
100,377 
6,  OS? 
171,603 

276.47 
60a54 

1921 

1922 

1923 

177.  Z/ 
301.24 
187.40 
142.10 

1924 

$136,322 

Comm 

on,  162+ 

1925 

1926 

1927 

1928 

1929 

.. — ....... 

1930 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
509-619,  in- 
clusive, pins   Total  income 
miscellaneous 
operating 
income) 

Fixed  charges 
(accounts 
64^551,  in- 
clusive) 

Ratio  <A 
total  in- 
come to 

fixed 
charges 

1930 

$97,486 

$7,929 

$89,657 

$182,046 

1931  > 

>  Included  In  New  Orleans,  Texas  &  Mexico  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 *,„  «^_ 

Year  1929 'JS'SA 

Year  1930 -----"--"-i---^^^"--^^-iiiiii^iiiii'i:::i:i:;::::::::::::  saSe 

Orange  &  Northwestern  Railroad  Co. 


Dividends  declared 

Net  raflway 

operating 

mcome 

Net  Income 

Per  cent 

of  net  in 

come  of 

capital 

stock 

Tmt 

Amount 

Rate,  per  cent 

Total  capital 
stock 

Dec.  31— 

1920 

$139,386 
71,700 
64,792 

6,559 
10,609 
40^686 

2,157 
16,749 
4i,503 
11,809 
77,958 

$35,000 
35,000 
35,000 
35,000 
35,000 
35,000 
35,000 
35,000 
35,000 
35,000 
35,000 

$l3i,  196 
113,444 
4,068 
99,838 
45,609 
19,401 
57, 845 
77, 775 

106,  ue 

7b,  084 
140,640 

ly^i 

1922 

324.13 

1923 

1924 

11.68 

1925 

1936 

1927 

1928 

1Q90 

lv£» .. . 

1930 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

NSC 

$77,958 

11,865 

$76,093 

$64,547 

»31> "" 

>  Figures  not  available. 


Year  1920 

Tear  1929 

Tear  10BO 


TOTAL  CORPORATE  SURPLUS 


$St9,ilt 

633,167 

778,945 


RAILROAD   LEGISLATION 
New  York  Central  Railroad  Co. 
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Year 


Dividends  declared 


Amount 


Dec.  31— 

1920 

1921 

1922 

1933 

1924 

1925 

1926 

1927 

1928 

1929 

1930  > 


Rate,  per  cent 


Net  railway 

operating 

income 


$12,479,615 
12, 479, 641 
12,876,985 
17,432,978 
20. 728, 835 
26, 732, 833 
26, 827, 815 
30, 462, 783 
34,854,879 
37,090,532 
39,940,594 


Common,  5 

do 

do 

Common,  6H 

Common,  7 

do 

do 

Common,  7K 

Common,  8 

do 

do 


Total  capital 
stock 


Net  income 


$3,361,691 
56, 808, 738 
53,973,004 
70,989,102 
64, 635,  074 
67, 920,  550 
72,158,492 
61,823,827 
62,  222, 122 
64, 624,  664 
57, 235,  527 


$249,  597, 355 
249, 597, 355 
267,981,915 
268,  323,  375 
304, 836, 835 
383, 258, 235 
383, 258,  235 
421,285,435 
463,  559, 135 
463,  709, 235 
499, 259, 735 


$13, 734, 688 
22,  295, 686 
20, 635, 186 
45,  339, 427 
39, 250, 400 
48, 627,  224 
55, 664,  041 
58,  565, 145 
50, 334, 485 
78, 277, 292 
35,981,792 


Percent 
of  net  in- 
come to 
capital 
stock 


5.50 

8.93 

7.70 

1'..  90 

1-2.88 

12.69 

14.52 

13.90 

ia86 

16.8ft 

7.21 


Year 


Net  railway 

operating 

income 


19301  $57,235,527 

m\    ".'.'.'..".. 28,091,559 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$39, 763, 106 
34, 063, 166 


$96,998,633 
62, 154,  725 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


$61, 016, 842 
60, 771, 488 


50 
02 


clJcjrtfN-oSSn'^^^ll^'cS^^^^^^^^^^^ 

ffiaS^Ry^  Co    for  th^^^         of  Januar^.  the  properties  of  these  companies  having  been  leased  to  the 

New  York  Central  R.  R.  Co.,  effective  Feb.  1, 1930. 


TOTAL  CORPORATE  SURPLUS 


Year  1920. 


$90, 922, 887 


298,253,205 

Yearl929 290,275,411 

Year  1930 


Pittsburgh  &  Lake  Erie  Railroad  Co. 


Year 


Dividends  declared 


Dec.  31- 
1920 
1931 


Amount 


$3,598,560 

1932- 3,598,560 

103S 3,898,660 

3, 508, 560 
3, 598,  560 
7, 197, 120 
•11,155,375 
4, 318, 210 
4,318,2.'iO 
8, 636,  500 


Rate,  per  cent 


1934. 
1925. 
1926. 
1927- 
1928. 
1929. 
1930. 


Common,  10 
do. 

....do 

....do 

....do 

....do 

Common,  20 

Common,  30.. 

Common,  10.. 

do 

Common,  20.. 


Net  railway 

operating 

mcome 


$1,335,006 
4,066,871 
5, 279, 741 

15, 574, 595 
8, 146, 221 
8,891,790 
9, 146, 804 
8, 005,  294 
7,770,829 
7,891,641 
7,373,119 


Total  capital 
stock 


$35, 985, 600 
35,985,600 
35, 985, 600 
35, 985, 600 
35, 985, 600 
35.  985, 600 
3.5, 985, 600 
43, 182, 720 
43, 182, 720 
43, 182, 500 
43, 182, 500 


Net  income 


$8,241,927 
2,384,961 
4,332,011 

13, 170, 106 
6, 165, 155 
7, 369, 603 
7,838,642 
6,611,809 
7,171,890 
7, 555, 335 
6, 510, 199 


Percent 
of  net  in- 
come to 
capital 
stock 


22.90 
6.63 
12.04 
36.60 
17.13 
20.48 
21.78 
15.31 
16.61 
17.50 
15.08 


Year 


1030. 
1031. 


Net  railway 

operating 

mcome 


$7,373,119 
3,276,312 


Other  income 
(accounts 
509-519, in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1, 280, 642 
931,454 


Total  income 


Fixed  charges 
(accounts 
542-551, in- 
clusive) 


$8, 653, 761 
4, 207, 766 


$2, 143,  563 
1,432,511 


Ratio  of 
total  in- 
come to 

fixed 
charges 


4.04 
2.94 


>  Includes  $7,197,120  stock  dividend.; 

TOTAL  CORPORATE  SURPLUS 

Year  1920 

Year  1929 

Year  1930 - 


$33,066,407 
50,  647,  547 
47, 213, 550 

I 


ti 
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RAILROAD  LEGISLATION 
Michigan  Central  Railroad  Co. 


Year 


Dec.  31— 

1920 

1921 

1922.. 

h;2'; 

1924 

1925,. 

1926 

1927 

1928 

1929 

1930  J 


Dividends  declared 


Amount 


$749, 456 
1, 124, 184 
2, 623, 096 
3,  747,  280 
3, 747, 280 
5, 152, 510 
6,  557,  740 

16, 862, 760 
7,494,560 

26,230,960 


Rate,  per  cent 


Common,  4... 
Common,  6... 
Common,  14.. 
Common,  20.. 

-—do 

Common,  27^. 
Common,  35... 
Common.  90... 
Common,  40... 
Common,  140.. 


Net  railway 

operating 

income 


$2,  519.  244 
15, 403,  251 
18, 066, 099 
19, 388, 176 
18,985,283 
23, 763, 981 
23, 565, 130 
20.  988.  826 
23,155,967 
21, 898, 377 


Total  capital 
Stock 


Net  income 


$18,  736, 400 
18,  736, 400 
18,  736, 400 
18.  736.  400 
18,  736,  400 
18.  736,  400 
18,  736,  400 
18,  736,  400 
18,  736, 400 
18,736,400 


$3. 805,  785 
7, 725, 337 
12,818,271 
14,176,448 
13,  627,  534 
18,806,194 
18,  963, 899 
16.  866.  558 
19, 389,  420 
19,335,115 


Per  cent 
of  net  in- 
come of 
capital 
stock 


20.31 

41.23 

68.41 

75.66 

72.73 

100.37 

101.  21 

90.02 

103.49 

103.20 


ndlrdt^fn'^KsToShf  ??e'n5rk"ce'iU"rrc^„''"-  ''  "*•  °'»"'"""  '^  "»  -»»»"'  "<  '«■"«>• 


Year  1920. . , 
Year  1929. . . 
Year  1930  i.. 


TOTAL  CORPORATE  SURPLUS 


...  $27,293,748 
.--     94,089,049 


Cincinnati  Northern  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come of 
capital 
stock 

Dec.  31— 

1920 

$90,000 
150,000 
90,000 
180,000 
240,000 
300,000 
300,000 
1,500,000 
300,000 
600,000 

Common.  3 

$257,251 
702,  255 
348,557 
838,257 
936,296 
1,042,269 
1,056,117 
796,818 
670, 291 

$3,000,000 
3,000.000 
3,000,000 
3,000,000 
3,000,000 
3.000,000 
3.000,000 
3,000,000 
3,000,000 

$355,217 
562.488 
265,252 
748,950 
855,748 
963,996 
982,578 
732,105 
594,927 
838,316 

1921 

Common.  5 

11.84 

1922 

Common.  3 

18.75 

1923... 

Common.  6 

8.84 

1924 

Common.  8 

24.97 

1925.. 

Common.  10 

28.52 

1926 

do 

32.13 

1927 

Common  50 

32.75 

1928 

Common.  10 

24.40 

1929 

Common.  20 

19.83 

1930  > 

W3,  HO          o,  uuu,  uuu 

27.94 

1    T    ^. i    A.         ».▼ 

1 

tadSTo'^rj;:;  KeXi^frt VoLi"rrc^'''-  '•  "^-  •"*"'">- "" "» ■"»"'  <"  •'-»«'y 


Year  1920 

Year  1929 

Year  1930  >...  . 


TOTAL  CORPORATE  SURPLUS 


$1,040,083 

3,933,874 


RAILROAD   LEGISLATION 
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Cleveland, 

Cincinnati,  Chicago  &  St.  Paul  Railway 

Co. 

Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Dec.  31— 

1(120 

$499,  «25 

499.  925 

2,851,360 

2,381,073 

2, 851, 360 

3,  0R6, 503 

3.791,934 

4, 144,  C49 

4, 262,  229 

4, 262, 229 

Preferred,  5 - 

$6, 853.  751 
10, 107. 402 
13. 747, 230 

16,691,901 

14. 364. 267 

18.  560.  709 

18,  527.  246 

14, 603. 067 

15. 622. 538 

15,920,794 

$57. 027. 200 
57.  027,  200 
57, 027,  200 

57,027,200 

57, 027, 200 

57. 027.  200 

57,  027.  200 

57, 027, 200 

57.  027.  300 

57, 027, 300 

$5, 888,  779 
2. 929, 949 
7,  528,  837 

11,617,354 

8, 080, 932 

11,407.526 

11.395.284 

8, 775. 383 

8, 819, 823 

9, 215, 988 

10.33 

1921        

Preferred,  5 - 

Common,  5;  preferred, 
5. 

Common,  4;  preferred, 
5. 

Common,  5;  preferred, 
5. 

Common.    5^?:    pre- 
ferred, 5. 

(^ommon,  7;  preferred, 
5. 

Common.    7H\    pre- 
ferred. 5. 

Common.  8;  preferred, 
5. 
do            

5. 14 
13.20 

1922     

1923       

20.37 

1924     

14.17 

1925 

1926 

20.00 
19.98 

1927 

15.39 

192S        

15.47 

1929    

16.16 

IwJU  ' 

1 

»  Leased  to  New  York  (^entral  R.  R.  Co.,  effective  Feb.  1,  1930.    Operations  for  the  month 
included  in  returns  for  the  New  York  Central  R.  R.  Co. 


TOTAL  CORPORATE   SURPLUS 


Year  1920. . 
Year  1929. . 
Year  1930  > . 


of  January 


$17. 726. 759 
66, 901, 040 


Evansville,  Indianapolis  &  Terre  Haute  Railway  Co.^ 


Year 


Dec.  31- 

1920 

1921 

1922 

1923 

1924 

1926 

1926 

1927 

1928 

1929 

1930«.... 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


f5.  7W 
I^OS,  728 
SiS,  875 

16.28.5 
172, 297 
437, 751 
386,420 
234,537 
495 
155, 741 


Total  capital 
stock 


Net  income 


$4,290,000 
4,290.000 
4,290,000 
4.  290,  000 
4.290.000 
4.290.000 
4.290.000 
4,290.000 
4,290,000 
4.290.000 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$61,052 

512,8S9 

508,  e7S 

205,  228 

93, 237 

160. 480 

324, 291 

178. 100 

68, 187 

79,363 


3.74 
7.56 
4.15 


1.85 


'  Includes  returns  of  Evansville  &  Indianapolis  R.  R.  Co.  for  priod  ended  June  15,  1920,  and  of  Evans- 
vliip  Tndiananolis  &  Terre  Haute  Rv.  Co.  for  period  subsequent  thereto.  ..     ,  , 

MlcSdt^o  New  York  Central  R.  R.  Co.,  effective  Feb.  1,  1930.    Operations  for  the  month  of  January 
included  returns  for  the  New  York  Central  R.  R.  Co. 


TOTAL  CORPORATE  SURPLUS 


$78, 563 


Year  1920 - - ;";;il^"l^l'""^'^-ll^"'--ll--  806,903 


Year  1929 
Year  1930 « 
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RAILROAD    LEGISLATION^ 
New  York,  Chicago  &  St.  Louis  Railroad  Co. 


Y«w 


I>ec.  31- 
1920. 


1921. 


Dividends  declared 


Amount 


1922. 


1923. 
1924. 


1925. 
1926. 

1927. 

1928. 


1929. 
1930. 


$1,774,360 

3, 273, 725 

1, 499, 365 

4, 354,  759 
3,381,775 

3, 367, 739 
4,887,239 

» 21, 208, 519 

4,084,045 

4, 185, 294 
4, 185, 628 


Rate,  per  cent 


First     preferred,     5; 

second  preferred, 7H; 

common,  5. 
First     preferred,     10; 

second       preferred, 

12^;  common  10. 
First     preferred,     5; 

second  preferred,  5; 

common,  5. 


Net  railway 

operating 

income- 


Total  capital 
stock 


Preferred,  6;  common, 

6. 
do 

Preferred,  6;  common. 

Preferred,  6;  common. 

63.32. 
Preferred,  6;  common, 

6. 

-.-.do 

--.do 


$3,646,879 

4,428,097 

6,601.148 

9.198.854 
9. 589, 636 

10, 592, 407  ) 
10,157,801 

9, 995, 984 

9,556,897 

10,471,999 
5,648,754 


Vet  income 


$29, 987, 300 

29, 967, 300 

29.967.300 

55.031,490 
56, 105, 445 

56,169.065 
63,038,675 

63, 042,  710 

69,747,810 

69,  762,  290 
69, 764, 160 


Year 


1930. 
1931. 


$2,  248. 861 

4, 322,  705 

4,119,994 

6, 331, 342 
5, 869, 247 

6,445,807 
8.066,306 

6.639,477 

6,378,710 

7,390.043 
4.396,744 


Per  cent 
of  net  in- 
come o 
capital 
stock 


7.50 

14.42 

13.74 

11.32 
10.46 

11.48 
12.80 

10.53 

9.15 

ia5» 
6.30 


Net  railway 

operating 

income 


$5, 648. 754 
2,642,096 


Other  income 
(accounts 
609-619,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$6, 675,  247 
5, 181,  222 


Total  income 


$12,324,001 
7,723,320 


Fixed  charges 
(accounts 
542-651,  in- 
clusive) 


$7, 927, 257 
7,843,500 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.55 
.98 


Year  1920 

Year  1929... 
Year  1930... 


TOTAL  CORPORATE  SURPLUS 


$11,018,696 

47,728,886 

34,302,081 


New  York,  New  Haven  it- 

Hartford  Railroad  Co. 

Dividends  declared 

Net  railway 

operating 

mcome 

Total  capital 
stock 

Net  income 

Per  cent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come 0 
capita 
stock 

Dec.  31— 

1920 

1921 ■ 

1922 

1923 ^ 

$li,676.lS6 

740,034 

12, 074, 160 

13, 277, 728 

19, 787, 279 

$157,117,900 
157,117,900 
157,117,900 
157,117,900 
157,117,900 

f4,97t,S58 

14,111,623 

4.865,768 

t.  917, 106 

2,996,660 

7, 418. 262 

8,243,112 

10.432,661 

16, 887, 909 

22,296,268 

15,863,791 

1924 

1925 

L91 

1926 

A  324, 795       107, 117,  WW 
23.204,053       157, 11 7!  900 

4.72 

JJS .$821,869 

Preferred,  1  .Vs". 

5.35 

1928 

1929 

8,056.796 
10, 880, 220 
12,859,677 

Preferred,  7;  common, 

3. 
Preferred,  7;  common, 

4.7o« 

Preferred,  7;  common. 

29,238,404 
33,631,144 
26,084,940 

206, 930,  510 
206,164,600 
206^155,300 

5.10 

8.20 

1930 

10.82 

7.70 

RAILROAD   LEGISLATION 
New  York,  New  Haven,  <fc  Hartford  Railroad  Co. — Continued 
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Year 


Net  railway 

operating 

mcome 


1930 $25,084,940 

1831 1 18,667,675 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$9, 190, 712 
8,972,445 


Total  Income 


Fixed  charges 
(accounts 
642-651,  in- 
clusive) 


$34,275,652 
27, 630, 120 


$18,411,861 
18, 450, 251 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.86 
1.50 


»  Figitfes  taken  from  preliminary  report  of  capitalization  and  Income. 

TOTAL  CORPORATE  SURPLUS 


Year  1920... 
Year  1929... 
Year  1930... 


..  fsi,m,si8 

..    24,974,201 
..  24,736,244 


New  York,  Ontario  (fc  Western  Railway  Co. 


Year 


Dividends  declared 


Amount 


Dec.  31— 
1920.. 


1921. 

1022. 
1933. 
1934. 


1925. 
1936. 


1927. 
1928. 
1929. 
1930. 


$581,283 

1.162,356 

210 

210 

581, 196 

192 
581, 196 

192 
192 


Rate  per  cent 


6; 


com- 
com- 


Preferred, 
mon,  1. 

Preferred,     6; 
mon,  2. 

Prefterred,  6 

do 

Preferred,     6;     com- 
mon, 1. 

Preferred,  6 

Preferred,     6;     com- 
mon, 1. 

Preferred,  6 

do 


Net  railway 

operating 

income 


%56,666 

1,297,074 

334, 216 
1,006,955 
1, 675, 368 

1,091,461 
1, 808, 130 

1, 006, 137 
913, 577 
851, 365 
883,267 


Total  capital 
stock 


$68,117,983 

58,117,983 

58, 117, 983 
68, 117, 983 
58, 117, 983 

58, 117, 983 
58, 117, 983 

58, 117, 983 
68,117,983 
58,117,983 
58, 117, 983 


Net  income 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$730,939 
636,460 

879,059 
122,785 
627,500 

41,067 
776,128 

5,631 
159,  669 
260, 0^6 
£60, 460 


1.26 
1.10 


.21 
1.06 

.07 
1.33 

.01 


Year 


Net  railway 

operating 

mcome 


1930.. 
19311. 


$883,267 
1, 769, 353 


Other  income 
(accounts 
609-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$391, 690 
448,  504 


$1,274,957 
2, 217, 857 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$1,535,417 
1,548,614 


Ratio  of 
total  in- 
come to 

fixed 
charges 


0.83 
1.43 


»  Figures  taken  from  preliminary  report  of  capitalization  and  income. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 

Year  1929 

Year  1930 


...  $7,773,301 
...  7,020,945 
...    6,626,375 
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RAILROAD   LEGISLATION 
Norfolk  A  Western  Railway  Co. 


Year 


Dec.  31— 
1920.. 


1921. 
1922. 


Dividends  declared 


Amount 


1923 

1924.. 

1925 

1926 


1827.... 

itas.... 

1929.... 


1930. 


$9, 423, 681 

9, 425. 882 
10, 880, 471 

11.247.309 
11.528.231 
11.850.386 
14,840,410 

14. 910. 459 
14.  940.  062 
17. 794.  228 


17,  797.  488 


Rate  per  cent 


Net  railway 

operating 

income 


Common,  7;  pre- 
ferred, 4. 

do 

Common,  8;  pre- 
ferred, 4. 

-.-  do 

...do 

--..do ::"" 

Common,    10: 
ferred,  4. 

.--.do 

...do 

Common,    12: 
ferred,  4. 

/"Preferred,  4 

ICommon,  12... 


Total  capital 
stock 


$3,655,717     $144,473,400 


Net  income 


pre- 


pre- 


14, 862, 309 
18, 628, 146 

19,877,677 
22.  468.  429 
31,510,952 
40,  922. 151 

34, 010.  951 
34, 2(M.  0.58 
44,208,196 

33, 640, 859 


144, 512, 000 
150, 819, 200 

151,986.600 
157.  786.  600 
160,311.600 
162,  562.  600 

162.998.600 
163.2H0.600 
163,640,600 

163,640,600 


Year 


Net  railway 

operating 

mcome 


$12,  496,  788 

10, 043, 181 
14,  554, 989 

18, 788, 497 
14.616,812 
26.  564,  846 
36,867,506 

30,  749, 616 
30, 830, 034 
41.906.502 

31,997,481 


Per  cent 
of  net  in- 
come of 
capital 
Stock 


8.65 

6.95 
9.65 

12.36 

9.28 

16.67 

22.68 

18.86 
18.88 
25.61 

19.55 


1930. 
1931. 


Year  1920. 
Year  1929. 
Year  1930. 


$33. 640. 859 
22, 977, 506 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$3. 578, 032       $37.  218. 891 
2,768,440         25,746,946 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$5, 221, 410 
4,564,654 


Ratio  of 
total  in- 
come to 

fixed 
charges 


13 
64 


TOTAL  CORPORATE  SURPLUS 


$75,  757,  773 

186,920,103 

202,140.684 


Pere  Marquette  Railway  Co. 


Dividends  declared 


Year 


Dec.  31- 
1920. 
1921. 
1922 
1923. 
1924. 


Amount 


$560,  000 
1,802.900 
1,  450.  745 
2.781,410 
2,983.290 

1925 1     2.9K3,290 

1926 4.785.1.30 

1927 ....'     iTiv-i.  130 

1928 4,785.130 

1929 

1930 


4.  785.  130 
4. 785, 130 


Rate,  per  cent 


Prior  5  preferred 

(')-- 

^) 

Common  3  » 

(^ommon  i* 

Common  4  < 

Common  8  < 

Common  8  < 

Common  8  « 
Common  8  < 
Common  8  < 


Net  railway 

operating 

income 


Total  capital 
stock 


$266,848 
5.  674,  566 
6.0HI.  196 
7.  OKfi,  372 

7.  200.  H28 

8.  770, 220 

9.  793.  224 
9.291.668 

10, 596. 357 
9.273.417 
4.541,164 


$68, 675. 000 
6S.  675. 000 
6S,  675,  000 
68.  r,75,  000 
68.  675,  000 
68.  675.  000 
68.  675.  000 
68,  675.  000 
68.  675.  000 
68.  675.  000 
68, 675. 000 


Net  income 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$1. 385.  018 

2.02 

3.  765.  .524 

5.48 

4.350,560 

6.33 

5.202.810 

7.M 

4, 935,  022 

7.19 

6,  440,  382 

9.38 

7.  702, 004 

11.22 

7.176,924 

10.45 

S.  466.  971 

12.33 

7. 473.  279 

10.88 

2, 015, 015 

2.83 

Preferred  10  per  cent:  prior  preference,  5  per  cent. 
'  Preferred,  IH  per  cent;  prior  preference.  5  per  cent 
^  Preferred,  *  per  cent :  prior  preference.  5  per  c(»iit 

Preferred.  5  \m  cent ;   'rior  pr  >f  >rencc   '.  p^r  c^  n 


RAILROAD   LEGISLATION 


Pere  Marquette  Railway  Co. — Continued 
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Year 


Net  railway 

operating 

income 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


1930. 
1931. 


$4,541,164 
1, 284, 565 


$560,  752 
556,827 


Total  income 


$5,101,916 
1,S41,392 


Fixed  charges 
(accounts 
542-551, in- 
clusive) 


$3,  086,  901 
3,  747,  251 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.65 
.49 


TOTAL  CORPORATE  SURPLUS 


Year  1920. 


$4,  825. 297 


_  ...  29,990,020 

Year  1929 - - " 17,367,082 

Year  1930 - " '      ' 

Reading  Co} 


Year 


Dec.  31— 
1990.. 
1921.. 
1922.. 
1923.. 
1924.. 


Dividends  declared 


Amount 


1925. 
1926. 


1927. 


1928. 
1929. 
1930. 


$6, 372.  255 
5, 735, 030 
6, 372, 255 
8, 496, 340 
8, 397, 807 


8, 397, 602 
9, 797, 384 


8,397,602 


8, 397, 602 
8, 397. 602 
8,397,602 


Rate,  per  cent 


Common  15 

Common  13^ 

Common  15. 

Common  20 

Common,  8  first  pre- 
ferred 4;  second  pre- 
ferred 4. 

do ---- 

Common,  10;  first  pre- 
ferred, 4;  second  pre- 
ferred, 4. 

Common,  8;  first  pre- 
ferred, 4;  second  pre- 
ferred, 4. 

do--.-- - 

do - 

do 


Net  railway 

operating 

income 


$1,504,825 
10,  C45,  735 
14,328,714 
21,813,109 
18, 967, 741 


20,  354, 629 
22, 032, 863 


16,790,121 


17,098.849 
17,196.521 
12, 644,  507 


Total  capital 
Stock 


$42,481,700 
42, 481, 700 
42,481,700 
42,481,700 

139, 950, 950 


139,950.9.50 
139, 950, 950 


139, 950. 950 


139,950.950 
139,950.950 
139,  950, 950 


Net  income 


$11,165,622 

4, 336,  452 

7,  896,  552 

16, 908, 865 

15,121,316 


17,159,619 
18, 531, 122 


13, 504, 154 


16.090,690 

15.508,741 

8, 462, 627 


Per  cent 
of  net  in- 
come of 
capital 
stock 


26. 2S 
10.21 
18.59 
39.80 
10.80 


12.26 
13.24 


9.65 


10.78 

11.06 

6.05 


Year 


Net  railway 

operating 

income 


1930. 
1031. 


$12,644,507 
8,994,703 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$4, 921, 498 
4, 084, 994 


$17,  566, 005 
13, 079, 697 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


.$9, 103, 378 
9,546,046 


Ratio  of 
total  in- 
come to 

fixed 
charges 


l.fl3 
1.37 


»  Represents  returns  for  Philadelphia  &  Reading  Ry.  Co.  to  Dec.  31,  1923,  and  its  successor,  the 
Reading  Co.,  subsequent  thereto. 

TOTAL  CORPORATE  SURPLUS 

^        ,,,-^  $63,706,652 

Year    920 114  102^767 

Year  1929 - 1,2  v^  ma 

Year  1930 112,325,6^ 
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RAILROAD   LEGISLATION 


Atlantic  City  Railroad  Co. 


Dividends  declared 

- 

Net  railway 

operating 

income 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Tear 

Amount 

Rate,  per  cent 

Total  capital 
stock 

Dec.  31— 

1920 

%4t,m 

64.397 
J82, 677 
150, 901 
167, 100 
222.465 
114.607 
W,4'fO 
721, 987 
190, 242 
84s,  601 

$3, 620, 100 
3. 620, 100 
3, 620, 100 
3. 620, 100 
3, 620, 100 
3. 620, 100 
3. 620, 100 
3, 620, 100 
3. 620, 100 
3. 620. 100 
3. 620, 100 

$185, 299 
267,499 
462,  488 
971, 487 
971,271 
ISS.  2S2 
241,490 
771, 512 
1,080,894 
286,096 
959, 908 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 

Year 

Net  railway 

operating 

mcome 

Other  income 
(accounts 
509-519, in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
543-661 ,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1980 

IQftI 

t84S,&01 
697,829 

$39,944 

$805,667 

$164. 251 

XJ/Ol . . . .. .--..... 

41,812 

596,011 

147, 114 

TOTAL  CORPORATE  SURPLUS 
Year  1920. *<  sao  o/t« 

Y-^1^ :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::  ii^^t 

Central  Railroad  Co.  of  New  Jersey 


Year 


■f 


I 
I 


K 


Dec.  31— 

1920 

1921 

1922 

1923. 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Dividends  declared 


Amount 


$2,  743, 680 
3. 841, 152 
3.292.416 
3.292.416 
3.292.416 
3,292,416 
3,292,116 
3.292.416 
3,292.416 
3.292,416 
3. 292, 416 


Rate,  per  cent 


Common, 
Common, 
Common, 

do... 

do... 

do... 

do... 

do  .. 

do.   . 

do... 

do... 


10. 
14. 
12. 


Net  railway 

operating 

income 


$8, 667, 906 
5. 998,  782 
3. 376.  IM 
4.  583.  236 

10.  273.  2.'iO 

7,  7.')3.  462 

8.  a'il.  535 
in.  383.  OM 

9. 385. 057 
ft,  367. 044 
7.152,607 


ToUl  capital 
stock 


$27. 436. 800 
27, 436. 800 
27. 436.  800 
27,  436,  800 
27.  438.  800 
27, 436, 800 
27. 436, 800 
27. 436. 800 
27,  436. 800 
27.  436, 800 
27, 436, 800 


Net  income 


$2, 817, 670 

21,355. 232 

2.614 

625,412 

6. 187. 840 

3,596,118 

4,368,700 

5, 472. 604 

6, 051, 710 

5,042,/ 54 

2,833.852 


Per  cent 

of  net  in 

come  of 

capital 

stock 


77.83 
.01 
2.28 
22.56 
13.11 
15.92 
19.95 
22.06 
1&38 
10.33 


Year 


mil 


1930 

1931 


Net  railway 

operating 

income 


$7, 152. 607 
4, 224,  783 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1,  .Wi,  060 
1, 505, 028 


Total  income 


f^.  734,  6€7 
5,729,811 


Fixed  charges 
(accounts 
642-551,  in- 
clusive) 


$.%  900, 815 
5, 814, 643 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1  48 
.99 


« In  1921,  an  unusual  dividend  of  $19,780,302  was  received  on  stock  of  the  Lehigh  Si  Wilkes  Barre  Coal  Co. 

TOTAL  CORPORATE  SURPLUS 


^>f}|S $44,269,603 

Year  1930::::::;;"::;::::::;:;;;::::::::::::""::::::::;:::;:::::::::::^ ::::::::::::::::::  S:iSS 


RAILROAD   LEOISLATION 


Richmond,  Frederickshurg  &'  Potomac  Railroad  Co. 
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Year 


Dec.  31— 
1920.. 
1921.. 
1923. 
1923. 
1924. 
1926. 
1926. 
1927. 
1928. 
1929. 
1930. 


Dividends  declared 


Amount 


$092,731 

692,731 

692,731 

6.386,005 

963,601 

1,606,341 

1,605,341 

1,016,273 

1,071,949 

1.506,341 

1,071,949 


Rate,  per  cent 


Common,  9  >. 

do.' 

do.J 


Common,  7'-.- 

do.« 

Common,  12*-. 
do.» 

Common,  7H  •- 
Common,  S^.. 
Common,  12».. 
Common,  8^... 


Net  railway 

operating 

mcome 


$1,811,623 

1,  275, 456 

2,  543, 648 
2,811,335 

2,  627.  875 

3.  277, 685 
2,662,956 
1, 876, 647 
2,011.878 
2,  434.  944 
1.  307, 836 


Total  capital 
stock 


$9, 417, 400 
9, 417, 400 
9, 417, 400 
14,834,800 
14, 834, 800 
14, 834. 800 
14, 834, 800 
14, 834, 800 
14,  834, 800 
14,834,800 
14.834,800 


Net  income 


$1, 034, 740 
985.489 
2,094,911 
2.  297, 035 
2, 405, 819 
2,  899, 821 
2, 473, 338 
1,  709, 764 
1, 840,  233 
2,256.973 
1, 125, 681 


Per  cent 
of  net  in- 
come of 
capital 
stock 


10.99 
10.46 
22.26 
16.48 
16.22 
19.66 
16.67 
11.63 
12.40 
15.21 
7.69 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$1, 307, 836 
1, 167, 743 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$172, 153 
158,596 


Total  income 


$1, 479, 989 
1, 326, 337 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$364,308 
410, 496 


Ratio  of 

total  in- 
come to 

fixed 
charges 


4.18 
3.23 


«  Dividend  obligations,  9  per  cent;  nonvoting,  6  per  cent;  debenture,  2  per  cent  on  $481,100  and  3  per 
cent  on  $19,300. 

*  Includes  $6,417,400  stock  dividend.  .  .^„,  ,^      ^  «  „  . 
»  Dividena  obligations,  107  per  cent;  nonvoting,  6  per  cent;  debenture,  1  per  cent  on  $481,100  and  z  per 

cent  on  $19,300.  ^       .,.  .^ 

*  Dividend  obligations,  7  per  cent;  nonvoting,  6  per  cent;  debenture,  1  per  cent  on  $19,300. 

»  Dividend  obligations,  12  per  cent;  nonvoting.  6  per  cent;  debenture,  6  per  cent  on  $19,300  and  5  per 

cent  on  $481,100.  ^  ^  ,  *       *,ooAn 

*  Dividend  obligations,  7H  Per  cent;  nonvoting,  6  per  cent;  debenture,  1  per  cent  on  $19,300. 

'  Dividend  obligations,  8  per  cent;  nonvoting,  8  per  cent;  debenture,  2  per  cent  on  $19,300  and  1  per  cent 
on  $481,100. 

TOTAL  CORPOR-VTE  SURPLUS 
Yftor  1020  ........... $6,231,735 

ySI  9M :::::::::::.  :.. 10,489,152 

vSf  S:::::::::::::::::::::::::: 10,638,9*6 

St.  Louis-San  Francisco  Railway  Co. 


Year 


Dec.  31— 
1920.- 
1921.. 
1922.. 
1923.. 
19M.. 
1928.. 


1926. 

1927. 

1928. 
1929. 

1930. 


Dividends  declared 


Amount 


$104,628 
2,907,652 

4, 730, 366 

3, 898, 613 

6,246,110 
7, 692, 062 

8,184,068 


Rate,  per  cent 


Net  railway 

operating 

income 


Preferred,  IH 

Preferred,  6;  common, 

Preferred  6;  common, 

Preferred,  6;  common, 

6 
Preferred;!  common,  8. 
Preferred,  6;  common, 

8. 
Preferred,  6;  common, 

8. 


$5, 382, 091 
17,  858,  445 
15, 490, 000 
18, 484, 459 
20,  589, 138 
21, 867, 133 

2  ,040,058 

22, 045, 124 

20, 660, 188 
20,856.637 

16, 702, 186 


Total  capital 
stock 


$57, 947, 026 
57, 947, 026 
57, 947, 026 
57, 947. 026 
67,947,026 
57, 947, 026 

57,947,026 

73, 043,  226 

114,768,751 
114, 702, 326 

114, 701, 526 


Net  income 


$3, 162,  865 
3, 085, 931 
1,  269, 475 
2. 693. 314 
4.941,383 
5,  720, 321 

5, 818, 696 

6, 165, 381 

19, 153, 399 
10, 245, 494 

6, 732, 937 


Per  cent 
of  net  in- 
come of 
capital 
stock 


5.46 
6.33 
2.19 
4.65 
8.53 
9.87 

10.01 

8.4 

16.69 
8.93 

5.87 


»  3H  per  cent  on  preferred  stock  called  for  redemption  on  June  1,  1928;  3  per  cent  on  new  stock  issued. 


I  <> 


Ik 
1 1 
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RAILROAD  LEGISLATION 
Si.  Louis-San  Francisco  Railway  Co. — Continued 


Year 


.1930.. 
1931*. 


Net  railway 

operating 

income 


$16, 702, 185 
9.258,941 


Other  income 
(accounts 
50^-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$2,954,884 
812,201 


Total  income 


$19. 657.  Or.9 
10, 071,  142 


Fixed  charges 
(accounts 
642-551,  in- 
clusive) 


$12,924.  132 
13,  447.  itu 


Ratio  o  I 
total  in- 
come to 

fixed 
charges 


1.52 
.75 


&  RSfo^a'Sde  R^^o''"  ^'^""''"^  ^^^  ^°'  ^''  ^'^«'  ««°  ^'^^''^<>  *  Texas  Ry.  Co.,  and  Fort  Worth 

TOTAL  CORPORATE  SURPLUS 


Year  1920 

Year  1929 

Year  1930....*. 


$6,853,826 

28.0r)0,56o 

23,917,778 


St.  Louis,  San  Francisco  A  Texas  Railway  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come of 
capital 
stock 

Dec.  31— 

1920 

$1,081,728 

226,424 

8,504 

36,799 
221.809 
2li6.t»88 
174.627 

41,551 
104.631 
125.400 

43,476 

$804,000 
804.000 
804.000 
804.000 
804,000 
804,000 
804.000 
804.000 
975.000 
975.000 
975,000 

*55.5, 189 

279,487 

46,221 

1 4,045 

167. 558 

242. 473 

118,314 

14,697 

38,412 

54,362 

65,871 

1921.. 

1922 



1923 

1924 

1925 

20.84 

1926.... 

30.10 

1927 

14.72 

1929 I 

3.04 

1930 

6.58 

• 

Year 


1930.. 
19311. 


Net  railway 

operating 

income 


$43, 476 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


Fixed  charges 
(accounts 
542-551.  in- 
clusive) 


$17,830  $61,306  $126,677 


1  Included  in  St.  Louis-San  Francisco  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 

Year  1929 

Year  1930 


Ratio  of 
total  in- 
come to 

fixed 
charges 


a48 


....  $1,688,610 
....  1,496,196 
....    1,870,840 


RAILROAD   LEGISLATION 


Fort  Worth  <fc  Rio  Grande  Railway  Co. 
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Year 


Dec.  31— 
1920... 
1921... 
1922... 
1923... 
1924... 
1925... 
1926... 
1927... 
1928... 
1929... 
1930- . 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


$1, 


279, 564 
160, 772 
249,977 
41,878 
13,483 
115,682 

228,494 
167,770 
18,855 
181,084 
294,654 


Total  capital 
stock 


$2, 928. 300 
2, 928, 300 
2,928,300 
2. 928, 300 
2,928.300 
2,928,300 
2,928,300 
2,928,300 
2,928,300 
2,928,300 
2,928,300 


Net  income 


$641,218 
817, 126 
422,088 
216, 588 
161,620 
292, 128 
404,861 
848,514 
101,998 
177,819 
281,786 


Per  cent 
of  net  in- 
come of 
capital 
stock 


Year 


1930- . 
1931  t. 


Net  railway 

operating 

income 


$294,654 


Other  income 
(accounts 
50*^-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$13,873 


Total  income 


$280, 781 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$1,005 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1  Included  in  St.  Louis-San  Francisco  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1920    -  tU 584,520 

Year  1929 - i'SfSf 

Year  1930 - - 4,881,215 

St.  Louis  Southwestern  Railway  Co. 


Year 


Dec.  31— 
1920.... 
1921.... 
1922.... 
1923..-. 
1924.... 
1925.... 
1928.... 
1927... 
1928... 
1929... 
1930.... 


Dividends  declared 


Amount 


$497,341 
994,683 
994.682 
994.683 
994,683 
994.683 
994,683 
994,682 
746. 010 


Rate,  per  cent 


Preferred  2V4. 
Preferred  5... 

do 

do 

do 

do 

do 

do 

Preferred  3H- 


Net  railway 

operating 

income 


$6, 625, 622 
5, 566, 684 
5,666,588 
6,111,138 
4, 160. 359 
4,176,561 
4, 375, 007 
3,611.631 
4, 230, 282 
4,  741, 480 
2, 350,  507 


Total  capital 
stock 


$36, 249, 750 
36, 249, 750 
36, 249,  750 
36, 249, 750 
36. 249, 750 
36.  249,  750 
36,  249,  750 
36,  249.  750 
36,  249,  750 
36, 999, 700 
37, 079, 700 


Net  income 


$4,942,787 
3, 941, 055 
4, 079, 720 
4, 485, 795 
2, 374, 835 
2, 328, 361 
2,  492,  581 
1,896,804 
2,  498, 121 
2, 889, 139 
284,278 


Per  cent 
of  net  in- 
come of 
capital 
stock 


13.64 

10  87 

11.25 

12.37 

6.55 

6.42 

6.88 

5.23 

6.89 

7.81 

.77 


Year 


1930. 
IMl. 


Net  railway 

oiierating 

income 


$2, 350, 507 
>  2, 607, 346 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$314, 719 
1 136, 272 


Total  income 


$2,665,226 
>  2, 743, 618 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$2, 380, 948 
12,999,177 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.12 
1.91 


I  Includes  data  for  St.  Louis  Southwestern  Ry.  Co.  of  Texas. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 ^ $18,236,231 

Year  1929 23,696,360 

Year  1930 22,986,890 


i 


t « 


».  tl 
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St.  Louis  Southwestern  Railway  Co.  of  Texas 


Dividends  declared 

— 

Net  railway 

operating 

income 

Per  cent 

of  net  in- 

Net  Income)  come  of 

capital 

stock 

Year 

Amount 

Rate,  par  cent 

Total  capital 
stock 

Dec.  31— 

1920 

99,086,191 

m,9u 

1,179,769 
646,  SS7 
626.011 
592,530 
467.  245 
,V)2.  H36 
186,864 

1,936,074 
189,889 

$2, 75a  000 
2,  75a  000 
2.760.000 
2,  750. 000 
2,760.000 
2, 76a  000 
2, 78a  000 
2. 76a  000 
2.  76a  000 
2, 76a  000 
2. 76a  000 

$1, 989, 960 

1,447,675 

1,836, 87  S 

1.101,841 

10,466 

6a931 

87,041 

48,990 

738,769 

1.784,996 

799, 760 

1921 

" 

1923- 

1924... 

IKeo 

1926 

1927 

1928 

1.85- 

1929 

1930 

1 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$l8i,889 

$61. 442 

$iSt.U7 

$696,313 

1931 

(0 

(0 

(0 

(') 

0) 

» Included  in  St.  Louis  Southwestern  Ry.  Co. 

TOTAL  CORPORATE  SURPLUS 
Year  1920 ••  rt«j  f«a 

xeariWTO 4.29«.<U) 

Seaboard  Air  Line  Railway  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Net  income 

Per  oent 

of  net  in* 

come  of 

capital 

stock 

Year 

Amount 

Rate,  per  oent 

Total  capital 
stock 

Dec.  31— 

1920 

tS,  161,488 

2,062,372 

4, 23a  660 

7,967,963 

0,013,614 

la  822, 731 

12, 014. 178 

la  388.  760 

W,  055,  417 

la  965,  725 

6, 817, 039 

$60,960,800 
60,960,800 
60, 96a  800 
60.060,600 
60,06afiOO 
60, 06a  800 
60,960,500 
60, 96a  600 
60. 96a  600 
60,980.600 
85,lia662 

$27,603 
994,907 
1, 168, 930 
1,304,441 
1,828,085 
2,585,035 

• 

1921 

1922 

0.05" 

1923 

1924 

i20 

1925 

3.00 

1926 

4.24 

1927 

3»178»811               0.22 

1928 

«1,  690 
1, 180,  296 
1,011,678 
4,698,690 

■  UO 

1929 

L04 

1930 

1.00 

Year 

Net  railway 

operating 

income 

Other  income 

(accounts 
509-519,  in- 
clusive, plus    T 
miscellaneous 

operating 

income) 

rotal  income 

Fixed  charges 
(accounts 
642-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$6,817,039 
2,578,649 

$999, 162        $6, 816,  201 

AIM    mi    1           o  oon  nan 

$11,414,821 

1A   f\rr    ■•«•« 

1931 

0.60 

*,  MW,  *0^ 

l\J,  VOO,  MA 

.30 

TOTAL  CORPORATE  SURPLUS 


Year  1920. 


Year,  1929 *X' 

Y«ar  loan  ¥» 


$6,062,909 


Year, 


'  l^ 9,378,077 

'***" 8,603,848 
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Year 


Dec.  81— 

loao.. 

1021.. 
1022.. 
1023.. 
lOM.. 
1035.. 
1026.. 
1027.. 
1028.. 

lose.. 

1030.. 


Dividends  declared 


Amount 


$18, 200, 281 
2a  680, 106 
20,662,864 
20,662,864 
30,042,864 
22,342,864 
22,342,864 
22,342,864 
33,343,864 
22,342,871 
22,342,906 


Rate,  per  oent 


Common,  6. 

....do 

do 

do 

do 

do 

do , 

do 

do 

do 

do 


Net  railway 

operating 

income 


$21, 680, 710 
33, 686, 661 
40, 659,  557 
47, 147, 343 
38, 497,  712 
40, 946, 019 
48, 128, 842 
45, 302, 629 
46,020,457 
48.024,003 
34, 673, 671 


Total  capital 
stock 


$326, 441, 406 
344, 380, 906 
344,380,906 
344,380,906 
372, 380, 906 
372, 380, 906 
372,380,906 
372, 380, 906 
372,380,906 
372,381,806 
372, 381, 806 


Net  income 


$25,364,205 
27, 626,  527 
24,907,730 
24, 142, 462 
25, 372, 149 
31, 141, 504 
31, 125, 227 
29, 296, 667 
31,932,666 
34,374,931 
38, 330, 887 


Per  oent 
of  net  in- 
come of 
capital 
stock 


7.77 
7.00 
7.23 
7.01 
6.81 
8.36 
8.36 
7.87 
8.58 
9.23 
ia29 


Year 


1030. 
1081. 


Net  railway 

operating 

income 


$34,673,671 
18,046,070 


Other  income 
(accotints 
609-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$41,438,470 
20,854,840 


Total  income 


$76, 112, 141 
30,800,010 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$37,781,264 
26,694,160 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.01 
L40 


TOTAL  CORPORATE   SURPLUS 


Year,  1030. 
Year,  1020. 
Year,  1080. 


$168,156,833 

384,089,106 

299,663,906 


Northwestern  Pacific  Railroad  Co. 


Year 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.. 
1929.. 
1930.. 


Dividends  declared 


Amount 


Rate,  per  oent 


Net  railway 

operating 

income 


$986, 124 

1,608,331 

1, 663, 167 

1, 378,  793 

1, 284, 373 

1, 158, 222 

1, 229,  24(J 

613, 599 

50,483 

299,726 

69,046 


Total  capital 
stock 


$35,000,000 
35.000,000 
35,000,000 
35,000,000 
35,000,000 
35,000,000 
35, 000, 000 
35,000,000 
35,000,000 
35,000,000 
35, 000, 000 


Net  income 


Percent 
of  net  in- 
come of 
capital 
stock 


$290, 197 

204,156 

173,853 

10,908 

113,644 

945,885 

179,730 

791,967 

1,330,904 

1,098,987 

1,466,389 


a  58 
.50 


Year 


Net  railway 

operating 

mcome 


1980. 
1081. 


$69,046 
341,963 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$39,874 
39,365 


$19, 171 
^9,698 


Fixed  charges 
(accounts 
642-551,  in- 
clusive) 


$1, 443, 218 
1,446,095 


Ratio  of 
total  in- 
come to 

fixed 
charges 


TOTAL  CORPORATE  SURPLUS 

Year  1920 ..— $3,643,371 

Year  1929  ".'.'.'... - --- - - - 634,887 

Year  l9doV/.'.... ......" ,. 9,938,067 


II 


I* 
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Texas  &  New  Orleans  Railroad  Co. 


Year 

Dividends  declared 

— 

Net  railway 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 

Amount 

Rate,  per  cent 

operating 
income 

come  of 

capital 

stoc)^ 

Dec.  31— 

1920 

1921 

1922 

$1,811,961 
em,  6*6 

91,061 

S78, 279 

368,924 

1.  765. 903 

960.360 

6.  120, 148 

8.875.058 

11.696.691 

8,426.476 

$5,000,000 
5,000.000 
6,000,000 
5,000.000 

5,ooaooo 
5,ooaooo 

5.000.000 
5,000.000 
6,000.000 
5.000.000 
6.0001 000 

9749,110 

1, 107, 7t9 

1,111,129 

t,7ti,5O0 

811, 8S9 

1,362,490 

778, 181 

653,267 

1,948,119 

1923 

K24 

1925 

"".           ^" 

1926 

77.06 

1927... ..•_... 

16.66 

1928 

13.07 

1929 

38.96 

1930 

1,687,836            33.76 

Year 

Net  railway 

operating 

mcome 

Other  income 
(accounts 
609-519.  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-651,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$8,  425.  476 
3.018,288 

$488,679 

$8,914,055 

O      A^A      CIO  A 

17. 226, 219 

1931 

1.23 

o,  tit,ooo 

(.  l\JV,OM 

.49 

Year  1920. 


TOTAL  CORPORATE  SURPLUS 


Year  1929.. ..::::::::::::::::;::;::::::::::::::::::: iJSJ'JJ? 

Year  1930.        .  J«'„S'„Ii 

12,320,832 


Southern  Railway  Co. 

Year 

Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
ftock 

Net  income 

Per  cent 
of  net  in- 

Amount 

Rate,  per  cent 

come  of 

capital 

stock 

Dec.  31— 

1920- 

11,726,008 

226,008 
1,726,008 

3,226,008' 

>  9, 976, 008 

» 9, 826. 008 

11,626,008 

12, 629*,  814 

13,611,606 

13,611.608 

18,350,038 

Preferred,   2J^;  stock 
transfer  certificates. 

Stock  transfer  certifi- 
cates, 4. 

Preferred,  2H;  stock 
transfer  certificates, 
4. 

Preferred,  5;  stock 
transfer  certificates. 

Preferred,  6)i;  com- 
mon, 5,  stock  trans- 
fer certificates,  4. 

Preferred,  5;  common, 
5,  stock  transfer  cer- 
tificates, 4. 

Preferred,  5;  common, 

7,  stock  transfer  cer- 
tificates, 4. 

Preferred,  5;  common, 
7}i.  stock  transfer 
certificates,  4. 

Preferred,  5;  common, 

8,  stock  transfer  cer- 
tificates, 4. 

Preferred,  5;  common, 
8,  stock  transfer  cer- 
tificates, 4. 

Preferred,  5;  common, 
11.65,  stock  transfer 
certificates,  4. 

$13,870^113 

13, 971, 782 
20, 472, 778 

28, 128, 137 

30,442,720 

35, 086, 021 

35.528,783 

32, 765, 062 

30,842,554 

30, 030, 977 

19, 708, 163 

$186, 660. 200 

185,650,200 
i     185,660,200 

186.650.200 

185.650,200 

186.650,200 

194,788,500 

195, 468, 760 

195, 470, 200 

196, 470, 200 

195, 470, 200 

$1, 603, 921 

2,298,229 
9,066.268 

16, 399, 212 

18,033,650 

22,844,552 

23,882,749 

22,026,566 

19,603,205 

18, 459, 853 

9,447,496 

1921 

0.86 

1922 

1.24 

1923 

4.80 

1924 

8.29 

1925 

0.71 

1926 

13.31 

1927 

12.26 

1928 

11.27 

1929- 

10.03 

1930 

0.44 

4.83 

kJ  ?.K?5il°°^^'^'^  representing  2^  per  cent  on  preferred  stock  was  declared  from  a  reserve  created 
by  a  charge  to  mcome  in  a  previous  year.  i-^wimju 

ftitiSj^divSeSdl^'^  credited  to  "Appropriated  surplus  not  specifically  invested,"  as  a  reserve  for 
ditid^ds*^  $2,250,000  credited  to  "Appropriated  surplus  not  specifically  invested,"  as  a  reserve  for  future 
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Year 

Net  railway 

oi)€rating 

income 

Other  income 
(accounts 
509-619,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

• 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$19. 708, 163 
8, 281, 106 

$7,544,013 
3, 200, 597 

$27, 252, 176 
11,481,703 

$17,804,680 
17, 411, 185 

1.53 

1031 

.66 

TOTAL  CORPORATE  SURPLUS 

Year  1920 - $48,649,902 

Year  1929..: 119,755,400 

Year  1930 - - -..  109,373,546 

Alabama  Great  Southern  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 

Year 

Anuumt 

Rate,  per  cent 

come  of 

capital 

stock 

Dec.  31— 

1920 

$784, 725 

728,673 

784,725 

784.726 
840,776 

784,725 

1, 457, 346 

1,457,345 
1, 569, 449 

1, 569, 449 
2,914,691 

Common,     7;      Pre- 
ferred. 7. 

Common,    6H;    Pre- 
ferred, 6H. 

Common,      7;      Pre- 
ferred, 7. 
do - 

$2,061,072 

1, 020, 834 

1,483,909 

2, 469, 543 
2,487,078 

2, 999, 281 

2, 728, 463 

2, 607, 308 
2, 638, 423 

2, 468.  709 
1, 327,  268 

$11, 210, 350 

11, 210, 350 

11,210,350 

11, 210, 350 
11,210,350 

11, 210, 350 

11,210,350 

11,210.350 
11,210,350 

11,210,350 
11,210,350 

$1, 504, 385 

535,090 

1,082,430 

2,030,437 
2, 163, 256 

2,998,348 

2, 772, 462 

2, 621, 764 
2, 566, 343 

2, 520, 861 
2, 693, 446 

13.42 

1921 

4.77 

1922 

9.66 

1923 

18.11 

1024 

Common,    7H;    Pre- 
ferred, 7}i. 

Common,      7;      Pre- 
red,  7. 

Common,     13;     Pre- 
ferred, 13. 
do  

19.30 

1926 

26.75 

1926 

24.73 

1927 

23.39 

1928 

Common,     14;     Pre- 
ferred, 14. 
do  .- -. 

22.89 

1929 

22.49 

1930 

Common,     26;     Pre- 
ferent.,  26. 

24.03 

Year 


1930. 
1931. 


Net  railway 

operating 

income 


$1,327,268 
355, 769 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1,894,683 
478,860 


Total  income 


$3,221,851 
834,629 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$528,405 
539,942 


Ratio  of 
total  in- 
come to 

fixed 
charges 


6.10 
1.55 


Year  1920  total  corporate  surplus $6,573,797 

Year  1929  total  corporate  surplus 16, 570, 297 

Year  1930  total  corporate  surplus 15,318,576 


99150—32- 


-27 
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CincinncUt,  New  Orleans  &  Texas  Pacific  Railway  Co. 


Year 


Dec.  31- 
1920 

1921 

1922 

1923 
1924 
1925 
1926 

1927 

1928 
1929 
1930 


Dividends  declared 


Amount 


$511, 370 

481,470 

611,370 

611,370 

511,370 

611,370 

«  7, 089, 370 

1, 109, 370 

1. 109, 370 
1. 109, 370 
6, 325,  270 


Rate,  per  cent 


Common,  13;  Prefer- 
red, 5. 

Common,  12;  Prefer- 
red, 5. 

Common,  13;  Prefer- 
red. 5. 

.—do 

--.do 

-—do 

Common.  211;  Prefer- 
red, 5. 

Common.  11;  Prefer- 
red, 5. 

—do 

—do 

Common,  68;  Prefer- 
red, 5. 


Net  railway 

operating 

income 


$3,879,973 

1,942,444 

1,910,018 

4.866,706 
6, 674, 443 
7,328,954 
6,707,689 

4, 709, 607 

4, 917, 628 
3, 995, 696 
3, 620, 613 


Total  capital 
stock 


$5,443,400 

6,443.400 

5.443.400 

6.443,400 

5. 443, 400 

5, 443. 400 

11.423,400 

11.423,400 

11,423,400 
11,423,400 
11.423,400 


Net  income 


$2,602,839 

703. 6S6 

636.609 

3,632,663 
4.316,173 
6.512,015 
4, 759. 303 

3,816.344 

3. 732. 740 
3.059,681 
2. 724. 934 


Percent 
of  net  in- 
come of 
capital 
stock 


45.98 

12.02 

11.09 

66.74 

79.27 

119.61 

41. « 

33.40 

32  68 
26.78 
23.86 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$3,620,613 
2.046,108 


Other  income 
(accounts 
609-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$916, 571 
367,351 


Total  income 


$4, 637. 184 
2.413.469 


1  Includes  $6,960,000  stock  dividend. 


Fixed  charges 
(accounts 
643-561.  in- 
clusive) 


$1. 812, 250 
1,822,205 


Ratio  of 
total  in- 
come to 

fixed 
charges 


2.60 
1.32 


t 


Year  1920  total  corporate  surplus $23,045,086 

Year  1929  total  corporate  surplus 1.1.1111111111111111 41  920!  193 

Year  1930  total  corporate  surplus -.111111111111111111111111111111111  39  271  660 

Georgia  Southern  &  Florida  Railway  Co. 


Year 


Dec.  31- 

1920. 

1921. 
1922. 

1923. 
1924. 
1925. 


1926. 

1927. 
1928. 
1929. 
1930- 


Dividends  declared 


Amount 


>  $44. 200 


44.200 
88.400 
88.400 

188.400 

88,400 
88,400 
88,400 
61,300 


Rate,  per  cent 


Net  railway 

operating 

income 


/First  preferred,  2H-- 
\ Second  preferred,  2^.. 


First  preferred ,  2H 

Second  preferred,  2>^.. 

First  preferred,  6 

Second  preferred,  5 

First  preferred,  5 

Second  preferred,  5 

First  preferred,  5 

Second  preferred,  6 

Common,  5 

First  preferred,  5 

Second  preferred,  6 

(First  preferred,  5 

1  Second  preferred,  6 

(First  preferred,  5 

\  Second  preferred,  5 

First  preferred.  5 

Second  preferred,  2H-- 


$187, 9gS 

173,504 
394,539 

633,021 

860.916 

1,398,391 

953.264 

420,264 
436.960 
427,624 
373.667 


Total  capital 
stock 


$3,768,000 

3.768.000 
3.768.000 

3.768.000 
3.768.000 
3.768.000 

3.768.000 

3.768.000 
3.768.000 
3,768.000 
3.768.000 


Net  income 


$371,679 

475, 784 
118.078 

391.684 

581,192 

1,003.780 

663,317 

98.336 
113.365 
103.726 

66.947 


Percent 
of  net  in- 
come of 
Gipital 
stock 


3.13 

ia4e 

16.42 
2&64 

17.34 

2.61 
3.01 
2.76 
L76 


» In  addition  $44,200  was  paid,  representing  2H  Per  cent  on  first 
preferred  stock  charged  to  a  surplus  created  in  1919. 


preferred  and  2H  P6r  cent  on  second 
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Year 


1930. 
1031. 


Net  railway 

operating 

income 


$373,667 
201.  Ill 


Other  income 
(accounts 
509-519  in- 
clusive plus 
miscellaneous 
oi)erating 
income) 


$31. 610 
13,426 


Total  income 


$405,077 
214.637 


Fixed  charges 
(accounts 
542-551  in- 
clusive) 


$339. 130 
338.110 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.19 
.63 


Year  1920,  total  corporate  surplus $1. 848. 606 

"Vear  1929.  total  corporate  surplus _ 3.296,525 

Year  1930,  total  corporate  surplus 3,295,302 

Mobile  &  Ohio  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

mcome 

Total  capital 
stock 

'Net  income 

Per  cent 
of  net  in- 

Year 

Amount 

Rate,  per  cent 

come  of 

capital 

stock 

Dec.  31— 

1920 

$240,672 
240,672 
240,672 
421, 176 
421, 176 
601,680 
601,680 
722.016 
722,016 
722,016 
722,016 

Common,  4. 

$1,049, 6Su 
1,174,974 
2,  713, 282 
2, 695, 009 
3, 532, 156 
3,642,919 
3,404,766 
2,931,071 
2,647,695 
2, 460, 161 
663,326 

$6,016,800 
6,016,800 
6, 016, 800 
6,016,800 
6,016,800 
6, 016, 800 
6,016,800 
6,016,800 
6,016,800 
6,016,800 
6.016.800 

$1,066,976 

201,706 

1,018,962 

1,127,968 

2,081,070 

2, 187, 623 

1.886.339 

1,349.667 

1,062,428 

903.131 

930,664 

• 

1921 

do.- 

3.35 

1922 

do 

16.94 

1923 

Common,  7 

18.75 

1924 

do 

34.69 

1926 

Common,  10 

36.36 

1926 

do 

Common,  12 

31.36 

1927 

22.43 

1928 

do 

17.99 

1929 

do 

16l01 

1930 

do 

Year 

Net  railway 

operating 

mcome 

Other  income 
(accounts 
509-519  in- 
clusive plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1030 

$663,326 
318,666 

$139. 543 
101,064 

$792,869 
217,491 

$1,723,423 
1,042,909 

0.46 

1031 

Year  1920. 
Year  1920. 
Year  1930. 


TOTAL  CORPORATE  SURPLUS 


$8,300,095 
13,832,528 
12,032,617 


i 
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RAILBOAD  LEGISLATION 


RAILEOAD  LEOISLATIOK 


417 


New  Orleans  Sb  Northeastern  Railroad  Co. 


Year 


Dec.  31— 
1930.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.. 
1929.. 
1930- . 


Dividends  declared 


Amount 


$360,000 
360.000 
360,000 
360,000 
360,000 
540,000 
540,000 
540,000 
540,000 
540,000 
900,000 


Rate,  per  cent 


Common,  6.. 

do 

do 

do 

do 

Common,  9.. 

do 

do 

do 

do 

Common,  15. 


Net  railway 

operating 

income 


$561,663 

269, 69S 

32,260 

874, 101 

1,186,211 

1,465,491 

1, 399. 2.')0 

978,798 

852,117 

881,245 

274, 574 


Total  capital 
stock 


$6,000,000 
6,000,000 
6,000,000 
6,000.000 
6.000,000 
6,000,000 
6,000,000 
6,000,000 
6,000,000 
6,000,000 
6,000,000 


Net  income 


$813,288 

806,878 

66,344 

632,545 

880,362 

1,206.230 

1, 189, 634 

761,204 

603,150 

662,112 

17,498 


Per  cent 

of  net  in- 

come  of 

capital 

stock 


13.56 


1.11 
10.54 
14.67 
20.10 
19.83 
12.69 
10.05 
11.04 

.39 


Year 


1930. 
1931. 


Net  railway 

operating 

mcome 


$274, 574 
S49,1S7 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$138,562 
88,202 


Total  income 


$413, 136 

£60,963 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$395,638 
395.902 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.04 


TOTAL  CORPORATE  SURPLUS 


Total,  1920. 
Total,  1929. 
Total.  1930. 


$5, 104. 361 
7. 094. 169 
6, 128, 208 


Northern  Alabama  Railway  Co. 


I 


Year 


i 


Dec.  13— 
1920- . 
1921.. 
1922.. 
1923- . 
1924- . 
1925- - 
1926.. 
1927.. 
1928-- 
1929.- 
1930- 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

mcome 


tli,776 
1,263 
203,415 
308, 171 
231.100 
291.273 
240, 362 
198,706 

56,145 
213, 269 

69,769 


Total  capital 
stock 


$1,943,300 
1,943,300 
1,943,300 
1,943,300 
1, 943, 300 
1, 943, 300 
1.943,300 
1.943,300 
1,943,300 
1,943.300 
1,943,300 


Net  income 


%tt,86S 
107,  U8 

14.078 
207.399 
126,646 
193,336 
145,  826 
106,840 

86,700 
105,828 

St,  860 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.72 
10.67 
6.52 
9.95 
7.50 
S.fiO 


5.46 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$69,769 
61,661 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$7,710 
4,287 


Total  income 


$77,479 
67,  m 


Fixed  charges 
(accounts 
M2-551,  in- 
clusive) 


$110,339 
110, 013 


Ratio  of 
total  in- 
come to 

fixed 
charges 


0.70 


TOTAL  CORPORATE  SURPLUS 


Year,  1920. 
Year,  1929. 
Year,  1930. 


%908,898 
946.433 
913.414 


Tenninal  Railroad  Association  of  St.  Louis 


Year 


Dec.  31— 
1920- 
1921.. 
1922.. 
1923- . 
1924.. 
1925.. 
1926.. 
1927- 
1928.. 
1929- 
1930.. 


Dividends  declared 


Amount 


Kate,  per  cent 


Net  railway 

operating 

income 


$1, 376, 838 
1. 991, 743 
2, 146, 789 
2, 147. 706 
1,872.046 
2,  OOf),  122 
4, 439,  633 
3,944,360 
3, 710, 658 
3, 363, 026 
2, 286, 149 


Total  capital 
stock 


$3,087,800 
3,087,800 
3, 087, 800 
3, 087, 800 
3. 087. 800 
3. 087, 800 
3, 087, 800 
3,087,800 
3, 087, 800 
3, 293, 600 
3, 293, 600 


Net  income 


$108, 727 

570, 5/5 

65,558 

173,  585 

78,407 

75, 147 

1, 450,  755 

885,  (M4 

644, 892 

440,  749 

682,085 


Per  cent 
of  net  in- 
come of 
capital 
stock 


6.44 


2.12 

5.62 


2.43 

46.98 
28.66 
20.89 
13.38 


Year 


Net  railway 

operating 

mcome 


1930- 
1931. 


$2, 286, 149 
1, 800, 340 


Other  income 
(accounts 
609-619,  in- 
cluding plus 
miscellaneous 
operating 
income) 


$1, 002, 822 
(0 


Total  income 


$3,288,971 
(0 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$3,871,006 
(«) 


Ratio  of 
total  in- 
come to 

fixed 
chaises 


0.85 


1  Figures  not  available. 


TOTAL  CORPORATE  SURPLUS 


Year  1920      $7,627,589 

Ywr  1929"""---...---- 11,707,978 

Year  1930lI--1 10,763,277 

Texas  &  Pacific  Railway  Co. 


Year 


Dec.  31- 
1920. 
1921. 
1922. 
1923. 
1924. 
1925. 
1926. 
1927. 

1928. 


1929. 
1930. 


Dividends  declared 


Amount 


707,798 
1, 185, 150 
1, 185, 150 
1, 185, 150 

2,638,298 
3, 122, 845 
3, 122, 900 


Rate,  per  cent 


Preferred  5.-- 

do 

do 

do 

fCommon  3^. 
\ Preferred  5... 
f Common  5... 
\ Preferred  5... 
fCoramon  5... 
1  Preferred  5... 


Net  railway 

operating 

mcome 


$610, 467 
2,832,148 
3, 629, 473 
6, 237, 535 
5,801,611 
5, 974, 105 
6, 240, 676 
6,497,569 

10, 446, 475 
8, 778, 383 
7, 235, 687 


Total  capital 
stock 


$38,755,110 
38,755,110 
38,  755, 110 
38, 755, 110 
62,458,110 
62,458,110 
62,458,110 
62,458,110 

62,458,110 
62,458,110 
62,458,110 


Net  income 


$2,951,915 
1, 027,  183 
815,626 
3,433,111 
3, 878,  591 
3, 821, 555 
3,927,341 
4, 113,b81 

7, 993, 956 
6, 130, 074 
3,652,191 


Percent 
of  net  in- 
come of 
capital 
stock 


7.63 
2.65 
2.10 
8.86 
6.21 
6.12 
6.29 
6.69 

12.80 
9.81 
6.85 


Year 


1930.. 
1931  >. 


Net  railway 

operating 

income 


$7,235,687 
5, 870, 317 


Other  income 
(accounts 
509-519,  in- 
cluding plus 
miscellaneous 
operating 
income) 


$507,048 
525,942 


Total  income 


$7, 742, 735 
6, 396, 259 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$4,090,544 
4, 354, 401 


Ratio  of 
total  in- 
come to 

fixed 
charges 


L89 
1.47 


>  Represents  returns  from  preliminary  report  of  capitalization  and  income. 

TOTAL  CORPORATE  SURPLUS 

Yearl920     $24,724,232 

Year  1929 - In'l^'SJ 

Year  1930 - - 49,579,276 


T7* 
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RAILROAD  LEGISLATION 
Toledo y  St.  Louis  <&  Western  » 


Year 


Dec.  31— 
1920.. 
1921.. 
1922.. 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


ll,30g^587 
1.3H2S7 

1,772,607 


Total  capita] 
stock 


$19, 947,  600 
19,947,600 
19.9fia;770 


Net  income 


$361, 476 
1,143,091 
1.146^783 


Percent 

of  net  in* 

come  of 

capital 

stocic 


Consolidated  with  New  York,  Chicago  &  St.  Louis,  Jan.  1,  1023* 

TOTAL  CORPORATE  SURPLUS 


1.81 
&73 
6.76 


Year  1920. 


$2,802,023 


Toledo  Terminal  Railroad  Co. 


m 


Year 


"I 

i 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923... 
1924... 
1925... 
1038... 
1927... 
1928... 
1929... 
1930... 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


H'otal  capital 
stock 


$418, 777 
383,708 
614.236 
573,334 
578,048 
787,400 
538,838 
540,002 
687,667 
685.023 
812,160 


$4,000,000 
4.000.000 
4,000.000 
4,000.000 
4,000,000 

4,ooaooo 

4,000,000 
4,000.000 
iOOO,000 
4,000,000 
4,000.000 


Net  income 


Year 


f 

.31 


1030.. 
10311. 


$202,127 
124,668 
376, 133 
351. 763 
346,765 
622,365 
380.346 
339,893 
476,  728 
361,086 
78^773 


Percent 

of  net  in> 

come  of 

capital 

stock 


Net  railway 

operating 

Income 


$312, 156 
296,663 


&06 
3.11 
0.88 
&70 
&67 

13.06 
0.73 
&60 

11.80 
0.08 
L03 


Other  income 
(accounts 
500-519,  in- 
clusive plus 
miscellaneous 
operating 
income) 


$22,262 
74,060 


Total  income 


$334,418 
871,613 


Fixed  charges 
(accounts 
542-651,  in- 
clusive) 


$257,646 
264,200 


»  Figures  taken  from  preliminary  report  of  capitalization  and  income. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 

Year  1929 

Year  1930 '' 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.30 
L41 


...  9961,796 
...  2,863,175 
...  2,429,333 


•2 


RAILROAD   LEGISLATION 
Union  Pacific  Railroad  Co. 


419 


Yew 


Dividends  declared 


Dec.  31- 
1920. 


1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Amount 


$26,210,900 

26, 210, 900 
26, 210, 900 
26,210,900 
26,210,900 
26, 210, 900 
26,210,900 
26. 210, 900 
26. 210, 884 
26,210,884 
26,210,884 


Rate,  per  cent 


Common,  10;  prefer- 
red, 4. 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


Net  railway 

operating 

income 


$28, 774, 551 

28,351,910 
26.621,319 
28, 844,  299 
27. 552, 006 
28. 995, 490 
27,852,064 
27,  574, 669 
31,071,696 
29, 271, 493 
25,560,511 


Total  capital 
stock 


Net  income 


$321, 835, 100 

321, 8.35, 100 
321,835,100 
321, 835, 100 
321,835,100 
321, 835, 100 
321,835,100 
321, 835, 100 
321, 834, 700 
321, 834, 700 
321, 834, 700 


$36,936,938 

34, 307, 525 

36. 587. 340 

37. 768. 341 
35, 914, 916 
38, 353, 983 
37, 724, 144 
38. 903. 846 
44. 064. 172 
44,  257,  401 
38,718,716 


Per  cent 
of  net  in- 
come of 
capital 
stock 


11.48 

10.66 
11.37 
11.73 
11.16 
11.92 
11.72 
12.09 
13.69 
13.75 
12.03 


Year 


1930.. 
1031  >. 


Net  railway 

opraling 

income 


$25,560,511 
24, 702, 431 


Other  income 
(accounts 
.'J09-519  in- 
clusive, plus 
miscellaneous 
oi)erating 
income) 


$24, 112, 162 
16,017,827 


Total  income 


$49, 672, 673 
40, 720, 258 


Fixed  charges 
(accounts 
542-551  in- 
clusive) 


$10,953,958 
15,657,461 


Ratio  of 
total  in- 
come to 

fixed 
charges 


4.53 
2.60 


I  Includes  figures  for  Los  Angeles  &  Salt  Lake  Railroad  Co..  Oregon  Short  Line  RaUroad  Co.,  and  Oregon- 
Washington  Railroad  &  Navigation  Co. 

TOTAL  CORPORATE  SURPLUS  ^^^^  ^^  ^^ 

246,662, 186 

""""""1 259,410,091 


Year  1920.... 

Year  1929 

Xear  1930 


Oregon-Washington  Railroad  <fc  Navigation  Co. 


Year 


Dividends  declared 


Amount 


Dec.  31— 

1920 

1021 

1022 

1023 

1024 

1026 

1026 

1927 

1028 

1020 

1030 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


$1,055,587 
126,426 
1,S76,^6 
1, 094, 393 
2, 956, 635 
2, 129, 737 
4, 662,  729 
2,930,746 
2, 143, 474 
2,  531, 083 
1, 329, 520 


$50, 000, 000 
50,000,000 
50,000,000 
50,000,000 
50,000,000 
50,000,000 
50,000,000 
50, 000, 000 
50, 000, 000 
50, 000, 000 
50,000,000 


Net  income 


Per  cent 
of  net  in- 
come of 
capital 
stock 


$5,5/8,575 
S,486,Se5 
4,6tl,061 

SiS,  861 

197, 755 
1,185, 419 
1, 401, 473 

S4i,  ISl 
1,  US,  198 

745,  SSO 
1,917,206 


2.80 


Year 


1030.. 
1031  >. 


Net  railway 

operating 

income 


$1, 329, 520 


Other  income 
(accounts 
509-519  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$732,440 


Total  income 


$2, 061, 690 


Fixed  charges 
(accounts 
542-551  in- 
clusive) 


$3,979,164 


Ratio  of 
total  in- 
come to 
fixed 
charges 


.52 


>  Included  in  Union  Pacific  Railroad  Co. 

TOTAL  CORPORATE  SURPLUS 


Year  1920. 


$1, 377, 155 


v«„,Q9Q  6,923,386 

Year  19» 9,726,068 

Year  1930 
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RAILROAD   LEGISLATION 
Los  Angeles  &  Salt  Lake  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Per  cent 

Year 

Amount 

Rate,  per  cent 

of  net  in- 
come of 
capital 
stock 

Dec.  31— 
1920 

$3,570,097 

1,459,961 

1,  425,  930 
3,687,371 
1.877,867 

2,  322, 459 
2,  5&),  739 
2,041.061 
2,  029.  502 
4, 467.  234 
2, 259, 130 

$25,000,000 
25,000,000 
25,000,000 
25,000,000 
25,000,000 
25,000,000 
25, 000. 000 
25,000,000 
25.000,000 
2.5,000.000 
25,000,000 

$813,665 

l,m,60S 

1,319,  iSl 

951,236 

77, 619 

78,393 

265,476 

S9S,  827 

S7S,S77 

1,940,066 

S^S,  £81 

1921 

1Q99 

3.25 

1923 

1924 

1925 

3.80 

1926.. 

.31 

1927 

1.06 

1928 

1929 

1930 

7.'76 

Year 


1930- . 
1931  J. 


Net  railway 

operating 

mcome 


$2, 259, 130 


Other  income 
(accounts 
509-519,  in- 
clusive jtlus 
miscellaneous 
operating 
income) 


$184, 172 


Total  income 


$2,443,302 


Fixetl  charges 
(accounts 
542-551,  in- 
clusive) 


$2, 786, 582 


A." 


>  Included  in  Union  Pacific  R.  R.  Co. 


Ratio  of 
total  in- 
come to 

fixed 
charges 


0.88 


Year  1920 

Year  1929 

Year  1930 ' 


TOTAL  CORPORATE  SURPLUS 


$2,778,664 

4, 002;  678 

3,776,822 


Oregon  Short  Line  Railroad  Co. 


Year 


Dividends  declared 


'A 

I 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.- 
1929.. 
1930.. 


Amount 


Rate,  per  cent 


Net  railway 

oprating 

income 


$8,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 


Common,  8. 
Common,  4. 

do 

do 

do 

do 

do 

do 

do 

....do 

.-..do 


Total  capital 
stock 


Net  income 


$9,555,838 
5,630,965 
6,825.884 
6,034,183 
5,  526, 653 
6, 590, 958 
7,024,611 
6, 936, 914 
8, 574, 323 
8,605,758 
6, 148, 561 


$100,000,000 
100.000,000 
100,000,000 
100,000,000 
100,000,000 
100,000,000 
100,000,000 
100, 000, 000 
100. 000, 000 
100. 000, 000 
100, 000, 000 


Percent 
of  net  in- 
come of 
capital 
stock 


Year 


1930.. 
19311. 


Net  railway 

operating 

income 


$6, 148. 561 


$7,336,067 
4,465,683 
5, 508,  717 
5, 467, 441 
4,044,840 
4,914,705 
5,524,605 
5, 428,  535 
7, 469, 092 
7,732,646 
6,208,089 


7.34 
4.47 
5.51 
6.47 
4.04 
4.91 
5.52 
6.43 
7.47 
7.73 
6.21 


Other  income 
(accounts 
509-519,  in- 
clusive plus 
miscellaneous 
operating 
income) 


$4,062,163 


Total  income 


$10, 210. 724 


Fixed  charges 
(accounts 
643-551,  in- 
clusive) 


$4,002,635  2L65 


Ratio  of 
total  In- 
come to 

fixed 
charges 


» Included  in  Union  Pacific  R.  R.  Co. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 

Year  1929 

Year  1930 


$60, 742;  467 

81,341,306 

83,465,644 


RAILROAD  LEGISLATION 


St.  Joseph  <&  Grand  Island  Railway  Co. 


421 


Year 


Dec.  31— 
1920.... 
1921.... 
1922.... 
1923.... 
1934.... 
1025.... 
1W8.... 
1927.... 
1928.... 
1929.... 
1930.... 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

mcome 


$547, 129 
141,070 
70,028 
179, 760 
291,406 
619,873 
488,375 
505,908 
771, 179 
767, 570 
690,950 


Total  capital 
stock 


$13, 599, 400 
13,  599, 400 
13, 699, 400 
13, 599, 400 
13, 599, 400 
13, 599, 400 
13,  599, 400 
13, 599, 400 
13,  699, 400 
13, 599, 400 
13, 599, 400 


Net  income 


$861,091 
73,609 
125,517 
100, 593 
96,827 
444,783 
346, 661 
374, 498 
650,258 
665,  617 
594,408 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.54 


.74 
.71 
3.27 
2.55 
2.75 
4.78 
4.89 
4.37 


Year 


1930. 
1931. 


Net  railway 

operating 

mcome 


$690,950 
400,346 


Other  income 
(accounts 
509-519,  in- 
clusive plus 
miscellaneous 
operating 
income) 


$72,462 
76,397 


Total  income 


$763, 412 
476, 743 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$169,004 
169, 439 


Ratio  of 
total  in- 
come to 

fixed 
charges 


4.52 
2.81 


TOTAL  CORPORATE  SURPLUS 


Year  1920. 
Year  1929. 
Year  1930. 


..  $452,671 
..  3,622,544 
..  4,111,842 


Virginian  Railway  Co. 


Dividends  declared 

Net  railway 

operating 

ncome 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 

Year 

Amount 

Rate,  per  cent 

come  of 

capital 

stock 

Dec.  81— 

1920. 

$4,826,060 
4,726,939 
5,  373, 643 
5,872,092 
5, 536, 451 
6, 458,  207 
9, 856,  725 
9,075,249 
7, 096, 053 
8, 792, 098 
7, 415, 869 

$59,226,500 
59, 226, 600 
59,  226, 500 
59,  226, 500 
59,  226,  500 
59, 226, 500 
59, 226, 600 
59,  226,  500 
59,  226,  .500 
59,  226, 500 
59,226,600 

$3, 287,  462 
5,  245, 827 
3, 408,  033 
3, 671, 445 
3, 315, 141 
3, 859, 777 
6, 717, 047 
5, 908, 561 
4,  237, 471 
5, 752,  784 
4, 455, 873 

5.55 

1921 

$1,677,300 
2,  306, 287 
2,928,160 
2,928,160 
3, 553, 590 
3,866,305 
3,866,305 
3,866,305 
4,179,020 
4, 179, 020 

Preferred  6 

&86 

1922 

Preferred  8W 

6.75 

1923 

Preferred  6;  common  4. 
do 

Preferred  6;  common  6. 

Preferred  6;  common  7. 

do J 

do 

Preferred  6;  Common  8 
do 

6.20 

1924 

5.60 

1925 

&52 

1926 

11.34 

1927 

9.98 

1928 

7.15 

1929 

9.71 

1930 

7.52 

Other  income 

Net  railway 

(accounts 
609-519,  in- 

Fixed charges 
(accounts 
642-551,  in- 
clusive) 

Ratio  of 
total  in- 

Year 

operating 
ncome 

clusive  plus 

Total  income 

come  to 

miscellaneous 

fixed 

operating 

charges 

Income) 

1930 

$7, 415, 869 

$1, 046,  211 

$8,  461, 080 

$4, 005,  207 

2.11 

1931 

6, 345, 611 

1,083,523 

7, 429, 134 

4, 145, 642 

1.79 

TOTAL  CORPORATE  SURPLUS 


Year  1920. 
Year  1929. 
Year  1930. 


$14, 217, 171 
27, 653, 136 
27, 843,  790 


I 
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RAILROAD   LEGISLATION 


Wabafth  Railway  Co. 


m 


i 


Dividends  declared 

Net  railway 

operating 
mconu' 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Total  capital 
stock 

Dec.  31— 

1920.... 

1921 

-...__ 

$5,965,fi9,5 
3  86.'^  MO 

$138. 492, 967 
138, 120.  700 
138.  120.  700 
138. 120.  700 
138,  120.  700 
138,  120,  700 
138.120.699 
138.120.699 

138.120.699 
138. 120. 699 
138.120.699 

$2. 052. 283 
2,017,576 
1,210.388 
5,  410,  874 
5. 474. 949 
7,946.438 
8.217.488 
4.763.610 

6,401.277 
7, 864. 404 
3.781.755 

1.48 
1.46 
.88 
3.92 
3.96 

1922.... 

4.  107.  421 
8,941.275 
9, 347.  780 
12. 252. 515 
12,  .')62. 083 
'.).  61 1.677 

11.95fl.0;J9 

13.251.591 

7.711.675 

1923 

1924. 

1925 

$2, 585, 361 
3.  458. 426 
3, 576. 920 

3. 576, 920 
3.461.790 
3,691.485 

Pre  fen 

Prefen 

Pieferi 

ferre 

do 

Prefori 
Prfifen 

rod  A  2H 

1926 

red  A,  5 

0.76 
5.9S 
3.45 

1927 

1928 

red   A,   5;   pre- 
dB,  5. 

red  A,  fi 

1929.... 

4.63 
6.69 

1930 

■»H       k         K-      nrt% 

ferred  B,  10. 

2.74 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
500-519,  in- 
clusive, plus 
miscellaneous 
operating 
incomej 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930. 

$7,711,675 
986,996 

$3, 384. 146 

KtU.    MA 

$11,09.=>.821 

$7,314,066 

1931. 

1.52 
.03 

•"    1 

itri,  uoj» 

1,  iOl,  VUl 

TOTAL  CORPORATE  SURPLUS 


Year  1920.. 

Year  1929.. 
Year  1930--. 


$12,174,588 
47, 747. 780 
44,284,522 


Ann  Arbor  Railroad  Co. 


Year 


Dec.  31- 
1920. 
1921. 
1922. 
1923. 
1924. 
1925. 
1926. 
1927. 
1928. 
1929. 
1930. 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

Income 


$1, 472, 500 


Common,  33;  preferred 
10. 


Total  capital 
stock 


$i4tm 

$7,260,000 

482.688 

7,250.000 

426.862 

7.  250.  000 

460,664 

7.250.000 

743,026 

7,250,000 

1.028.837 

7, 250,  000 

969.  493 

7,250,000 

780, 182 

7,26a  000 

935, 312 

7,250,000 

1.042.452 

7. 250, 000 

533.514 

7,250,000 

Net  income 


Percent 

of  net  in- 
come of 
capital 
stock 


$uy,6oo 

79,049 

1.00 

46,179 

.64 

80,009 

1.10 

336,867 

4.66 

459, 679 

6.34 

422,964 

6.83 

256,787 

3.64 

471.488 

6.60 

628, 812 

8.67 

127,096 

1.76 

Year 


1930. 
1931. 


Net  railway 

operating 

mcome 


$533. 514 
22,643 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$26,392 
7,788 


Total  income 


$669,906 
30,431 


Fixed  charges 
(accounts 
642^651.  in- 
clusive) 


$432,810 
446,672 


Ratio  of 
total  in* 
come  to 

fixed 
charges 


1.29 
.07 


Year  1920. 


TOTAL  CORPORATE   SURPLUS 


$2,037,929 


Year  1929 «  ,oo  ooo 

Year  1930 ]    ": S'^S'S? 

--— .---...—-—..     4,  / 87,  701 


IL\ILROAD   LEGISLATION 


Western  Maryland  Railway  Co. 
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Year 


Dec.  31— 
1020.. 
1921.. 
1922.. 
1923.. 
1924.- 
1925- . 
1926.. 
1927.. 
1928- . 
1929. 
1930.- 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

Income 


$396,539 
3,027,627 
3,074,577 
4, 621, 552 

3,  560, 637 

4,  726, 158 
6, 075, 223 
6, 131,  .•)93 
5,250,619 
6. 824, 583 
5, 253, 239 


Total  capital 
stock 


$77, 167, 148 
77, 167, 148 

77. 167. 148 

77. 167. 149 
77, 167, 148 
77, 167, 148 
77, 167, 148 
77, 167, 148 
77, 167, 148 
77, 167, 148 
77, 167, 148 


Net  income 


$57,735 

421,296 

49,745 

1, 671, 169 

574, 148 

1, 779,  a'>9 

3, 259, 339 

3, 275, 078 

2,375,185 

2, 917, 822 

1, 960, 974 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.07 

.55 

.06 

2.17 

.74 

2.31 

4.22 

4.24 

3.08 

3.78 

2.54 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$5, 253,  239 
4, 343, 199 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$183,656 
136, 690 


Total  income 


$5, 436, 895 
4,479,889 


Fixed  charges 
(accounts 
542-551  in- 
clusive) 


$3,475,921 
3, 461, 929 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.56 
1.29 


TOTAL  CORPORATE  SURPLUS 

Year  1920 $1,892,001 

Year  1929 XL'^^W. 

Year  1930 * 19,399,771 

Wheeling  &  Lake  Erie  Railway  Co. 


Year 


Dec.  31— 
1920.. 
1921.- 
1922.. 
1923.- 
1924- 
1925.- 
1926.. 
1927- - 
1928.. 
1929-- 
1930.- 


Dividends  declared 


Amount 


$831,  782 
3, 327, 128 
2,287,400 


Rate,  per  cent 


Preferred  7 

Preferred  28 

Preferred  19,  25. 


I 


Net  railway 

operating 

moome 


$586,119 

1, 755, 356 

393, 881 

2,  709, 241 
2, 361, 489 
4,  .364, 972 
4,  398,  877 

3,  048, 020 
4, 975, 8.36 
5,115,433 
3, 052, 945 


Total  capital 
stock 


$55,868,858 
55,868,858 
55, 868, 858 
55,868,868 
55, 868, 858 
55, 868, 858 
55, 868, 858 
55,868,858 
55, 868, 858 
55,868,858 
55,868,858 


Net  income 


$56,725 
670, 129 
206,267 
1, 746, 603 
1, 282, 744 
3, 286, 279 
3, 507, 355 
2, 394, 833 
4, 364,  748 
4, 679, 321 
2, 647, 819 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.10 
L20 
.37 
3.13 
2.30 
5.88 
6.28 
4.29 
7.81 
8.38 
4.74 


Year 


1930. 
1031. 


Net  railway 

operating 

income 


$3, 052, 945 
1, 186, 801 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$428,960 
371, 114 


Total  income 


$3,481,905 
1, 657, 915 


Fixed  charges 
(accounts 
642-551  in- 
clusive) 


$834,086 
796,297 


Ratio  of 
total  in- 
come to 

fixed 
charges 


4.17 
1.96 


TOTAL  CORPORATE  SURPLUS 

Year  1920 - $3,291,139 

Year  1020 - - 21,420,702 

Year  1930 - 21,736,497 
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RAILROAD   LEGISLATION 
Bessemer  <t-  Lake  Erie  Railroad  Co. 


Year 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1926.. 
1927.. 
1928.. 
1929.. 
1930- . 


Dividends  declared 


Amount 


$1,000,000 
750,000 
1,000,000 
1.000,000 
1,  250, 000 
2,000,000 

2;  000, 000 

2,250,000 
2,500,000 
2,500,000 
2,000,000 


Rate,  per  cent 


Common,  200. 
Common,  150. 
Common,  200. 
do 


Common,  250. 
Common,  400. 

do 

Common,  450. 
Common,  500. 

do 

Common,  400. 


Net  railway 

operating 

Income 


$5,  222, 529 
2.  279, 367 
4, 809. 526 
6, 835, 256 
2, 773, 716 
5, 315, 147 
6,294,544 
3,521,747 
5, 207, 732 
7,  444.  6fi5 
4,  73r),  OOS 


Total  capital 
stock 


$500,000 
500.000 
500,000 
500,000 
500,000 
600,000 
500,000 
600,000 
500,000 
500,000 
.')00,000 


Net  income 


$2,982,758 
859, 677 
3,496,115 
6,699,304 
2, 244, 714 
4, 285, 232 
6, 322, 397 
2,749,035 
4, 676, 727 
6, 653, 645 
4,417.763 


Percent 
of  net  in- 
come of 
capital 
stock 


606.55 
171.92 
699.22 

1. 139. 86 
448.94 
853.05 

1. 064.  48 
549.81 
916. 345 

1. 330.  73 
883.55 


Year 


1930. 
1931. 


Net  railway 

operating 

income 


$4,736,008 
2, 373, 536 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$523,155 

385,486 


Total  income 


$5, 259, 163 
2, 759, 022 


Fixed  charges 

(accounts 

642-651,  in- 

elusive) 


$841,400 
1, 748, 649 


Ratio  of 
total  in- 
come to 

fixed 
charges 


6.25 
1.68 


TOTAL  CORPORATE  SURPLUS 
Year  1920 

Year  1929 $20,455,046 

Year  1030 40.750^617 

^ - 43,119,06« 

Birmingham  Southern  Railroad  Co. 


i 


Dividends  declared 

Net  railway 

operating 

income 

■M^ 

Net  income 

Percent 
of  net  in- 
come of 
capital 
stock 

Y«r 

Amount 

Rate,  per  cent 

Total  capital 
stock 

Dec.  31— 

1920 

1921 

$tt,871 

go,  606 
181.036 

12,225 
142, 872 
136,047 
100.803 

8g,491 
16S,0S4 

54,461 
148,671 

$1, 200, 000 
1,200,000 
1,200,000 
1.200,000 
1.200.000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1,200,000 
1.200,000 

$16,889 

16,467 
185.689 

7,804 
148, 843 
137, 637 
111,769 

/7,^70 
Its,  908 

48,7  S5 
lU,8g9 

1922 

1923 

i5.'47 

1925 

12.40 

1926 

11.47 

1927 

1928 

109Q 

--------.•••—•—.••--. ..^ 

9.31 

1930... I."" 

.-----.---.. 

• 

Year 

Net  railway 

operating 

Income 

Other  income 
(accounts 
509-^19,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
642-551,  in- 
clusive) 

Ratio  0 
total  in- 
come to 

fixed 
charges 

1930- 

$148,671 

$8,881 

$169,790 

$5,039 

19311 '.'."'..l 

1  Figures  not  available. 


TOTAL  CORPORATE  SURPLUS 


Year  1920 

Year  1929 

Year  1930 


$1, 756, 869 
2,083,738 
1,971,587 


RAILROAD   LEGISLATION 


Carbon  County  Railway  Co. 
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Dividends  declared 

Net  railway 

operating 

income 

Total  capital 
stock 

Net  income 

Percent 
of  net  in- 

Year 

Amount 

Rate,  per  cent 

come  of 

capital 

stock 

Dec.  31— 

1920 

1921 

1922 » 

1923 

$8,211 
6,164 
12,645 
15,697 
8,965 
24, 766 
21,863 
17,936 

$5,000 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 

$8,gll 
6,164 
g,798 
8SS 
7,478 
2,616 

e,4Si 

16,163 

1924 

123  28 

1925. 

1926 

1927.. 

1928.. 

52.32 

1929 

1930 

asa  ^ 

Year 

Other  income 
(accounts 
Net  railway      509-519,  in- 
operating      elusive,  plus 
ncome       miscellaneous 
operating 
income) 

Fixed  chai^;es 
TotoImcn.e    ^^^g. 
elusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930-   - 

$17,936   . 

$17, 936 

$1,773 

iai2 

1831 » 

------------- 

Year  1929. 
Year  1930- 


'  Circular  filed.  J  Data  not  available. 

TOTAL  CORPORATE  SURPLUS 


$te,71t 
3,461 


Chicago,  Lake  SJiore  &  Eastern  Ry.  Co.,  lessor  company. 
Connellsville  &  Monongahela  Railway  Co.,  lessor  company 


Donora  Southern  Railroad  Co. 

Dividends  declared 



Net  railway 

operating 

moome 

Total  capital 
stock 

Net  income 

Percent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Dec.  31— 

1920 

$31,  seg 
59,  ess 

88,760 
75,865 

g,64S 
77,803 
11,952 
55,890 
38,376 
25,462 

4,097 

$150,000 
150,000 
150,000 
150,000 
150,000 
150,000 
150,000 
150,000 
150,000 
150,000 
150;  000 

$S1,670 
00,906 
80,552 
82,820 

g,767 
79,488 
14,493 
68,066 
41, 892 
26,518 

6,800 

1921 

1922 

1923 

59.70 

1924 

55.21 

IWsS . 

1926 

52.99 

1927 

9.66 

1928 

38.72 

1929...- 

27.93 

1930 

17.68 

4.54 

Year 

Net  railway 

operating 

income 

Other  income 
(accounts 
609-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$4,097 

$3,272 

$7,369 

$561 

19311 [I 

13.14 

1  Figures  not  available. 

Year  1920 

Year  1929 

Year  1930 


TOTAL  CORPORATE  SURPLUS 


$t94,916 
45,331 
50^295 


426 


RAILBOAD   LEGISLATION 
Duluth  &  Iron  Range  Railroad  Co. 


Year 


Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 

1926 , 

1927 

1928 

1929 

1930 « 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

Income 


$975,000     Common,  15. 

975,000  I do. 

1,300,000 
1,625,000 

975,000 

975,000 

975,000 

975,000 
1,300.000 
1,300,000 


Common,  20 

Common,  25 

Common,  16 

do 

do 

do I 

Common,  20 

do "' 


Tota  capital 
stock 


$3, 644, 373 
295,841 
1,686.324 
1.  758, 480 
257. 981 
1, 589,  496 
1.917.645 
1.440.967 
1.721,944 
2,225,937 


18,500.000 
6,50a000 
6.500.000 
6,500.000 
6.  ."iOO.  000 
6.500,000 
6,500.000 
6.  .SOO.  000 
6,500.000 
6,500,000 


Net  income 


Percent 
of  net  in- 
come of 
capital 
stock 


Year 


$2. 903. 958 
206,416 
1.616.412 
2,272,740  I 
1.429.867 
1,519,846 
1,835.999  I 
1,383,290 
1,  759. 387 
2,212.011 


44.68 
3.18 
24.87 
34.97 
22.00 
23.38 
28.25 
21.28 
27.07 
34.03 


Net  railway 

operating 

income 


19301. 


Other  income 
(accounts 
609-519.  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  ini>onie 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


J  *  ^^®Tli°Q^"^^^^J  Missabe  &  Northern  Ry.  Co.,  effective  Jan.  10,  1930.    Operating  returns  for  period 
Jan.  1  to  Jan.  9,  mclusive,  are  mcluded  in  the  report  of  that  company.  i"*'!*!.!!!*  reiurns  lor  period 

Year  jgjQ  TOTAL  CORPORATE  SURPLUS 

Year  1929"" $20.832.0W 

Year  1930  »...."I"II."^III""""I."IIII""I"" ' 25,.'>a3.096 

Duluth,  Missabe  &  Northern  Railway  Co. 


Year 


ti  I 


H' 


Dec.  31— 
1920.. 
1921.. 
1922.. 
1923.. 
1924.. 
1925.. 
1928.. 
1927.. 
1928- . 
1929.. 
19301. 


Dividends  declared 


Amount 


$3,064,375 
3. 0S4. 375 
3,084,375 
4,112.000 
3,200.000 
3,2150,000 
4,112.500 
4, 112, 500 
4, 112,  .MX) 
4,112,500 
4,112,500 


Rate,  per  cent 


Common,  76 

do 

do 

Common,  100 

Common,  80 

do 

Common,  100 

do 

do 

....do 

do 


Net  railway 

operating 

income 


$7, 260. 404 
3,650,389 
6, 512. 845 

10, 632, 786 
3,801.268 
8,123.036 
8, 015, 773 
6,017,498 
8, 023. 924 

10.903,122 
7, 687,  349 


Total  capital 
stock 


$4,112,500 
4,112,500 
4,112,600 
4,112,600 
4,112,600 
4,112,500 
4,112.500 
4,112.600 
4,112,600 
4,112,600 
4,112,600 


Net  income 


$5. 326, 415 
2,924,587 
6, 321, 785 

10,  .VO,  419 
4, 407, 747 
7,216,881 
8, 151. 140 
6,033.562 
7, 892. 964 
9,468.611 
7,409,202 


Per  cent 
of  net  in- 
come of 
capital 
stock 


129.52 
71.11 
163.72 
267.36 
107.18 
175. 49 
198.20 
161.30 
191. 93 
230.34 
180.16 


Year 


Net  railway 

operating 

Income 


S  " $7,687,349 

1931 2,741,254 


Other  Income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1, 188. 386 
336,976 


Total  income 


$8,876,735 
3, 078, 230 


Fixed  charges 
(accounts 
642-551,  in- 
clusive) 


$1,466,633 
2,619,128 


Ratio  of 
total  in- 
come to 

fixed 
charges 


6.06 
1.18 


» Include?  returns  for  Duluth  &  Iron  Range  R.  R.  Co.  for  the  period  Jan  1  to  Jan  9-  the  nronertv  nt  thi« 
company  havmg  l>een  lease«l  to  Duluth,  Missabe  &  Northern  Hy.  Co.  eXciive  Jm.  i(),  19^        "^      *  ** 

Yg^^  JQ20  TOTAL  CORPORATE  SURPLUS 

Year  1929.:::::::::.:: $33,021,406 

Year  19.30 63,925.182 

67.143,142 


RAILROAD  LEGISLATION 
Elgin,  Joliet  &  Eastern  Railway  Co. 


427 


Dec,  31— 
1920- 

1921 

1922 

1923 

1924 

1925 

1926 

1627 

1928 

1929 

1630 


$400,000 
4(K),  000 
400.000 
600.000 
400.000 
400.000 
600.000 
600.000 
600,  (XK) 

m\  000 

coo,  000 


Per  cent 
of  net  in- 
come of 
capital 
stock 


-do..- 
do 

Common,  6 

Common,  4 

do 

Common,  6 

do 

do 

do 

do 


3, 334.  S51 
5. 152, 091 
5.  409.  365 
3,311,421 
4, 013,  .'552 
5.  657,  361 
4, 178,  780 
3.  730, 959 
.<>,  452,  263 
3. 015, 064 


$10, 000,  000 
10,  000,  000 
10.  000,  000 
10,  000,  000 
10,  000,  000 
10.  000,  000 
10,  000. 000 
10, 000, 000 
10, 000. 000 
10. 000, 000 
10,  000,  000 


$1, 123, 358 

1,  225. 736 
1.66?,  852 

2,  592, 177 
269,  758 

1,311,527 
2, 060, 674 
1,545,241 
1, 196, 876 
960,663 
1. 657, 994 


11.23 
12.26 
16.66 
25.92 

2.70 
13.12 
20.61 
15.45 
11.  t7 

9.61 
16.58 


Year 


Net  railway 

operating 

meome 


1930 

1931 


Other  i  Income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


.$3,015,064 


$310,  265 
155, 463 


Total  income 


Fixed  charges 
(accounts 
542-551, in- 
clusive) 


$3, 325, 329 
147, 082 


$1, 667, 33a 
1, 847, 962 


Ratio  of 
total  in- 
come to 

fixed 
charges 


.99 
,08 


TOTAL  CORPORATE  SURPLUS 


Year  1920. 
Year  1929. 
Year  1930, 


$4,814,086 

13,144,794 

14,214,263 


Etna  &  Montrose  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

ncome 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

Dec.  31- 

1920 

1921 

$5S,  657 
U,  668 
U>  410 

$60,000 
60.000 
60,000 
60,000 
60,000 
60.000 
60,000 
60,000 
60,000 
60,000 
60,000 

$51, 197 
2S,  608 
23,672 
24,361 
SS,000 
33,463 
37,343 
745 
6,594 
13. 02.'S 
10, 672 

1922. 

1923 

1924 

SM78 
SS,88g 
32.635 
36, 301 
l,4Sf< 
7.  SSI 
12,015 
11,795 

55*77 

62.24 

1926 

1927 

2L7i 

1929 

1930 

Year 

Other  income 
(accounts 
Net  raUway     509-519,  in- 
operating      elusive,  plus 
income       miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

1931  > 

$11,796 

$988 

$10,807 

$m  - 

» Figures  not  available. 

Year  1920 

Year  1929 

Year  1930 - 


TOTAL  CORPORATE  SURPLUS 


$85,889 

119,668 

124,265 


428 


RAILBOAD  LEGISLATION 
Hannibal  Connecting  Railroad  Co. 


Year 


Dividends  declared 


Dec.  Zl— 

1920 , 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capital 
stock 


$61, 70S 

1,825 

38,743 

33,057 

12,590 

13,886 

1,677 

9,6SS 

6,160 

9S8 

S,t9S 


Net  income 


$200,000 
200,000 
200,000 
200,000 
200,000 
200,000 
200,000 
300;  000 
200,000 
200,000 
200,000 


Year 


1930.. 
19311. 


$56,677 

8,716 

33.709 

29,384 

10,028 

6,m 

n,S4i 
8,7te 

5,196 
6,^ 


Per  cent 
of  net  in- 
come of 
capital 
stock 


Net  railway 

operating 

income 


16.88 

14.69 

5.01 


$S,g9S 


Other  income 

(accounts 

SOQ-Siy,  in- 

cluisive,  plus 

miscellaneous 

operating 

income) 


$4,903 


Total  income 


$1,610 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$7,600 


Ratio  of 
total  in- 
come to 

fixed 
charges 


a  21 


•  Figures  not  available. 
Year  1920  TOTAL  CORPORATE  SURPLUS 

Yearl929lIIir 

Year  1930 -"111111111"!" 

Interstate  Transfer  Railway  Co.,  lessor  company.      ' 

Johnstown  &  Stony  Creek  Railroad  Co. 


$74,385 

111,613 

106,870 


Percent 
of  net  in- 
come of 
capital 
Stock 


1930.. 
19311. 


Net  railway 

operating 

mcomo 


$6,043 


Other  income 
(accounts 
50t^519  in- 
clusive, plus 
misctellaneous 
operating 
income) 


$300 


Total  income 


» Figures  not  available. 

Year  1920 

Year  1929 

Year  1930 " 


$6,343 


Fixed  charges 
(accounts 
542-551  in- 
clusive) 


$16,056 


Ratio  of 
total  in- 
come  to 

fixed 
charges 


a40 


TOTAL  CORPORATE  SURPLUS 


$10,901 

55,774 

46,947 


BAILROAD  LEGISLATION 


Lake  Terminal  Railroad  Co. 


429 


Year 


Dec.  31— 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


$288,  il8 

173, 929 

190, 135 

5,  S60 

125,425 

26,173 

2,662 

lis,  866 

44,131 

181, 087 

42.045 


Total  ciipital 
stock 


$2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000.000 
2,000,000 
2,000,000 
2,000,000 
2.000,000 
2,000,000 
2,000,000 


Net  income 


$287,  OSS 

177,623 

163,400 

5,987 

124, 485 

27,496 

1,106 

172,975 

45,626 

179, 515 

40,101 


Per  cent 
of  net  in- 
come of 
capital 
stock 


8.88 
8.17 


1.37 


8.65 
2.28 
8.98 
2.01 


Year 


1080. 
1931. 


Net  railway 

operating 

mcome 


$42,045 
95, 421 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$1,422 
(>) 


Total  income 


$43,467 
(0 


Fixed  charges 
(accounts 
542-551, in- 
clusive) 


$3,366 

(») 


Ratio  of 
total  in- 
come to 

fixed 
charges 


12.91 
(•) 


1  Figures  not  available. 

Year  1920 

Year  1929 

Year  1930 


TOTAL  CORPORATE   SURPLUS 


McKeesport  Connecting  Railroad  Co. 


...  $586,227 
...  278,954 
...  311,106 


Year 


Dec.  31— 
1920... 
1921... 
1922... 
1923... 
1924... 
1925... 
1926... 
1927... 
1928... 
1929... 
1930... 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railway 

operating 

mcome 


$160,663 

261,524 
11,580 
5S,  871 

117,146 
56,676 
12, 125 

154,071 

111,248 

440 

2,725 


Total  capital 
stock 


$1, 000, 000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 


Net  income 


$154, 056 

268,762 

9,791 

52, 782 

116,547 

56,669 

10,956 

162, 665 

110,299 

1,549 

627 


Per  cent 
of  net  in- 
come of 
capital 
stock 


0.15 


Year 


1930.. 
1931 >. 


Net  railway 

ofjerating 

income 


$2, 725 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$2,196 


Total  income 


$627 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1  Figures  not  avaUable.  ^^^^^  CORPORATE  SURPLUS 

Year  1920         .- —.-—-- - —- ......... ..... — .  $180,917 

Yearl929lII"""I am  in? 

Year  1930 t)^s,zua 

Monongahela  Southern  Railroad  Co.,  lessor  company. 
9915a->S2 W 


11 


\ 


■  I 


430 


RAILBOAD  LEGISLATION 


RAILEOAD   LEGISLATION 


431 


Newburgh  &  South  Shore  Railway  Co. 


2B& 
"I 


tXTW! 


Dividends  declared 

Net  railway 

Net  income 

Per  cent 
of  net  in- 

Year 

Amount 

Rate,  per  cent 

operating 
ncome 

Total  capital 
stock 

come  of 

capital 

stock 

Dec.  31— 

1920 

$»lt,t91 
200.158 
252,8,S7 
104,003 
206,973 
306.666 
28.3,946 
198,474 
444,824 
344,487 
147, 147 

$1,500,000 
1.500,000 
1,600,000 
1.500.000 
1,500,000 
1,500,000 
1.500,000 
1,500,000 
1,500,000 
1,500.000 
1.500,000 

$tes,691 
109. 187 
181,092 
36,493 
148, 167 
270,480 
239,659 
388,496 
417.569 
319,291 
129,256 

1921 

7.28 

12.07 

2.43 

9.88 
18.03 
15.98 
25.90 
27.84 
21.29 

8.62 

1922 

1923 

1924 

1925 

$90,000 
60.000 
90,000 
90,000 
90,000 
45.000 

Comm 
Comra 
Comra 

do 

do 

Comm 

on.  6 

1926 

on,  4 . 

1927 

on.  6     

1928 

1929 

1930 

on,  3 

Year 

Net  railway 

0})erating 

income 

Other  income 
(accounts 
509-519  In- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-561  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1030 

$147, 147 
6S,  188 

$5,577 

•I  7HA 

$152,724 
17  ma 

$23,468 

AA    OQO 

6.51 

1W1» 

.»,   .v^w 

•»•  •■V" 

•trt,  oov 

»  Figures  taken  from  preliminary  report  of  capitalization  and  income. 

TOTAL  CORPORATE  SURPLUS 
Year  1920 \    $479,536 

Year  1930 :-:::::::::::::::::::::::..::::::..::::::::::::  2:277:^7 

Northampton  &  Bath  Railroad  Co. 


Dividends  declared 

Net  railway 

Net  income 

Percent 
of  net  in- 
come of 
capital 
stock 

Year 

Amount 

Rate,  per  cent 

0  >erating 
ncome 

Total  capital 
stock 

Dec.  31— 

1920 

973, tS8 
10,370 
12.350 
52.660 
31.443 
48,950 
38,382 
.33.495 
27,329 
24,353 
24,323 

$600,000 
600,000 
500.000 
500.000 
500,000 
500,000 
500,000 
600,000 
500,000 
500,000 
500,000 

973,109 
10,732 

183.303 
47.188 
33,469 
56.262 
46.840 
52,843 
45,827 
33,818 
33.378 

l^fZi - 

1922 

1923 

36.60 

1924 

9.44 

1925 

6.60 

1926 

11.25 

1927 

9.37 

1928 

10.57 

1929 

9. 17 

1930 

6.78 

6.68 

1 

Year 

Net  railway 

oi)erating 

income 

Other  income 
(accounts 
509-519  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$24,323 

$19,559 

$43,882 

$10,504 

1931' 

4.18 

J  Figures  not  available. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 .,,_  .„, 

Year  1929 H^^'fSl 

Yeari93o  :  "^  -  - 1  r::":::::::::::"^^^^^^  Ig^ 


St.  Clair  Terminal  Railroad  Co. 


Dividends  declared 

Net  railway 

operating 

ncome 

Total  capital 
stock 

Net  income 

Per  cent 
of  net  in- 
come of 
capital 
stock 

Year 

Amotmt 

Rate,  per  cent 

Dec.  31— 

1920 

$1,695 

$1,000,000 

$92,210 

9.22 

1921  » 

>  leased  to  Union  Railroad  Co.,  effective  Jan.  1. 1921. 
Total  corporate  surplus,  year,  1920,  $434,220. 
Spirit  I^ke  Transfer  Railway  Co.,  lessor  company. 

Union  Railroad  Co.  {of  Pennsylvania) 


Year 


Dec.  31— 
1920. 
1921. 
1922. 
1923. 
1924. 
1925. 
1926. 
1927. 
1928. 
1020. 
1930. 


Dividends  declared 


Amount 


$500,000 

760,000 

1,000,000 

500,000 

750,000 

1.000.000 

1,000,000 

1,2.10.000 

1.250,000 

750,000 


Rate,  per  cent 


Common,  10. 
Common,  15. 
Common,  20. 
Common,  10. 
Common,  15. 
Common,  20. 

do --. 

Common,  25. 

do 

Common,  15. 


Net  railway 

operating 

mcome 


$1, 14.5, 514 
2, 139.  492 
3, 899,  383 
3,383,264 
1,417,550 
2, 743, 115 
2,753,051 
1, 818, 288 
3, 264, 519 
3, 954,  668 
2, 108,  .'>22 


Total  capital 
stock 


$5, 000, 000 
5,000,000 
5, 000, 000 
5,000,000 
5,000,000 
5,000,000 
5.000,000 
5, 000, 000 
5. 000, 000 
5,000.000 
5,000,000 


Net  income 


$91, 246 
1, 050, 747 
2, 867,  558 
2,428,483 

479,064 
1, 808, 305 
1, 862,  782 

926,033 
2, 359, 754 
2,964,247 
1, 133, 331 


Per  cent 
of  net  in- 
come of 
capital 
stock 


L82 
21.01 
57.35 
48.57 

9.58 
36.17 
37.26 
ia52 
47.20 
59.28 
22.67 


Year 


Net  railway 

operating 

mcome 


1930. 
1931. 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$2,108,522  $145,777 

852,883  0) 


Total  income 


$2,254,299 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$1,120,968 
(>) 


Ratio  of 
total  in- 
come to 

fixed 
charges 


(») 


2.01 


>  Figures  not  available. 


TOTAL  CORPORATE  SURPLUS 


Year,  1920. 


$6,806,837 


15,303,923 

Year,  1929 i:":::::.:  15  669  360 

Year.  1930 " 


Youngstown  &  Northern  Railroad  Co. 


Year 


Dividends  declared 


Pw.  31— 

1'.>'20.- 
1921.. 
1922.. 
1023.. 
1024.. 
1025.. 
1026.. 
1W7- 
1028.. 
1929.. 
1930 


Amount 


Rate,  per  cent 


Net  railway 

operating 

income 


Total  capita! 
stock 


$25, 875 

$10,000 

S,  810 

10,000 

63,913 

10,000 

S,  224 

10,000 

16. 5U 

10,000 

44,426 

10,000 

38,290 

10,000 

lO,  595 

10,000 

28,461 

10,000 

7,688 

10,000 

36,713 

10,000 

Net  income 


926,471 

0,971 
61, 745 

4,439 
14,396 
43, 216 
36,983 

8,560 
20,846 

7,727 
36, 917 


Per  cent 
of  net  in- 
come of 
capital 
stock 


617.45 
44.39 
143.96 
432.16 
369.83 
85.60 
208.46 


i 


\\ 
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BAILROAD   LEGISLATION 


Youngstown  dt  Northern  Railroad  Co. — Continued 


Year 

Net  railway 

operating 

Incomt' 

Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 

Total  income 

Fixed  charges 
(accounts 
542-551,  in- 
clusive) 

Ratio  of 
total  in- 
come to 

fixed 
charges 

1930 

$36.  713 

$1,860 

$34,SoS 

$2,064 

193J  1 

'  Figures  not  available. 

TOTAL  CORPORATE  SURPLUS 

Yearl920. t7»oi7 

Year  1929 %fl[l 

Year  1930 :.:-:..:::::::.::::::::::::::::::::::::::::::::::::  JJiSS 

Youghiogheny  Northern  Railway  Co.,  lessor  company 

Statement  showing  payments  by  carriers  on  account  of  excess  net  railway  operating 
income  under  paragraph  6  of  section  15a  of  the  interstate  commerce  act 


Class 


2 
3 
3 
3 

31 
S 
3 

II 

SI 
21 
SI 
21 
21 
31 
21 

21 

SI 

3 

21 

21 

21 

2 

2 

3 

1 

II 

II 

SI 
21 
II 

3 
31 
SI 
2 
I 
I 
I 
I 
I 
I 
3 
I 
I 
2 
I 
3 
I 
I 


Name  of  carrier 


Ashley,  Drew  &  Northern  Ry.  Co 

Atlantic  &  Carolina  R.  R.  Co 

Augusta  Northern  Ry.  Co 

Augusta  R.  R.  Co 

Bauxite  &  Northern  Ry.  Co 

The  Bay  Terminal  R.  R.  Co 

Beaver,  Meade  &  Englewood  R.  R.  Co.. 
Besseratr  &  Laki-  Erie  K.  R.  Co.  


Birmingham  Southern  R.  R 

Brimstone  R.  R.  &  Canal  Co.... 
Coneoiaugh  &  Black  Lick  R.  R. 
Cambria  &  Indiana  R.  R.  Co.... 

Campbell's  Creek  R.  R.  Co 

Central  Ry.  Co.  of  Arkansas 

Chattahoochee  Valley  Ry 


Excess  in> 
come  pay- 
ments 


Co. 


Chicago  &  Illinois  Midland  Ry.  Co 

Chicago,  West  Pullman  &  Southern  Ry 

Collins  &  Olenville  R.  R.  Co 

Cornwall  R.  R.  Co 

Cowlitz,  Chehalis  &  Cascade  Ry 

Durham  &  Southern  Ry.  Co 

Dayton-Goose  Creek  Ry.  Co 

Dayton  Union  Ry,  Co 

DeKalb  &  Western  R.  R.  Co 

Detroit  &  Toledo  Shore  Line  R.  R 

Detroit,  Toledo  &  Iron  ton  R.  R 

Duluth,  Missabe  &  Northern  Ry.  Co... 


Co. 


East  Jersey  Railroad  &  Terminal  Co. 
East  Jordan  &  Southern  R.  R.  Co.... 
Elgin,  Joliet  &  Eastern  Ry.  Co 


Erie  &  Michigan  Railway  &  Navigation  Co. 

Fordyce  &  Princeton  R.  R.  Co 

Fort  Worth  Belt  Ry.  Co. 

Franklin  &  Abbeville  Ry.  Co 

Genesee  &  Wyoming  R.  R.  Co 

Gideon  &  North  Island  R.  R.  Co 

Hannibal  Connecting  R.  R.  Co 

Hutchinson  &  Northern  Ry.  Co 

Illinois  Terminal  Co 

Indiana  Northern  Ry.  Co 

Indiana  Creek  Valley  Ry.  Co 

Ironton  R.  R.  Co 

Johnstown  «fc  Stony  Creek  R.  R.  Co 

Jonesboro,  Lake  City  ii  Eastern  R.  R.  Co... 
Kanawha,  Glen  Jean  &  Eastern  R.  R.  Co.... 

Kinston  Carolina  R.  R.  Co 

Longview,  Portland  &  Northern  Ry.  Co 

Lakeside  «fc  Marblehead  R.  R.  Co 


fi. 


$5,811.11 

364.57 

5, 070. 80 

47.83 

11.861.72 

2;  449.  74 

1,431.45 

442,280.00 

31,371.43 
42. 642.  21 
81, 919.  50 
18, 630. 46 
548.53 
2,064.44 
16, 140. 12 

199, 219.  75 

5,035.68 

162.50 

177,091.48 

3,000.00 

54,  «i9.  20 

183, 127.  38 

963.81 

10, 025.  47 

68,011.43 

239. 461. 63 

808,  256.  «1  I 


Controlled  by 


3. 

4. 

55. 

2, 
3, 

79. 

15. 
486, 

17, 

800, 
2, 
3, 

574, 

1, 
42, 

5, 

5, 
5, 


332.61 
753.61 
147.23 

297.08 
(H97.S0 
485.35 
320.18 
107.66 
980.71 
532.49 
154.25 
000.00 
942.92 
852.92 
639.  16 
162.  49 
450.00 
460.88 
62.91 
310.  43 
478.  46 


.Muminun  Co.  of  America. 


United  States  Steel  Corpf»ra- 

tion. 
Tennessee  Coal  &  Iron  Co. 
Union  Sulphur  Co. 
Bethlehem  Steel, 
J.  H,  Weaver, 
Campbell's  Creek  Coal  Co. 
Fort  Smith  Lumber  Co. 
West   Point   Manufacturing 

Co. 
Commonwealth-Edison. 
International  Harvester, 

Bethlehem  Steel. 
.\dniiralty  Investment  Co. 
Duke  interests. 


Ford  interests. 

United  States  Steel  Corpora- 
tion. 

Tidewater  Oil. 

East  Jordan  Lumber  Co. 

United  States  Steel  Corpora- 
tion. 

Crossett  Land  Co. 
Armour  &  Swift. 

international  Salt  Co. 
Gideon  &  Anderson  Lumber. 
Atlas  Portland  Cement  Co. 
Carey  interests. 
Illinois  Power  <t  Light. 
Oliver  Plow  Works. 

Thomas  Iron  Co. 
Federal  Steel. 

McKell  interests. 

Long  Bell  Lumber  Co. 
Kelly  Island  Lime  Co. 
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Statement  showing  payments  by  carriers  on  account  of  excess  net  railway  ojperaUng 
income  under  paragraph  6  of  section  15a  of  the  interstate  commerce  act — Contd. 


Glass 


2  I 
8 
8 

2  I 

I 

W 

8 

8  I 

2 

S 

8 

8  I 

8  I 

SI 

1  I 


Name  of  carrier 


8 
8 
2 


1 
I 
I 
I 
2 
2 
1 
3 

31 
21 

3 

SI 

2 

31 

3 

S 

S 

8 

2 

3 

2 
8 

3 

2 

21 

3 

31 

21 

81 

3 

3 

31 

2 

81 


Lancaster  &  Chester  Ry.  Co 

La  Salle  &  Bureau  County  R.  R.  Co 

Laurinburg  <t  Southern  R.  R.  Co 

Ligonicr  Valley  R.  R.  Co 

Louisiana  &  Arkansas  Ry.  Co 

Louisiana  &.  Mississippi  Railroad  &  Transportation 
Co. 

Louisville,  New  Albany  &  Corydon  R.  R.  Co 

Ludington  <fe  Northern  Ry.  Co 

Middletown  Ar  Unionvillc  R.  R.  Co.— 

Missouri  &.  Illinois  Bridge  &  Belt  R.  R.  Co 

Mount  Hood  R.  R.  Co 

Mount  Hope  Mineral  R.  R.  Co 

Natchez,  Urania  &  Ruston  Ry.  Co 

Neame,  Carson  &  Southern  R.  R.  Co 

Nevada  Northern  Ry.  Co 


Excess  in- 
come pay- 
ments 


Controlled  by 


New  Orleans.  Texas  &  Mexico  Ry.  Co 

Patapsco  &  Back  Rivers  R.  R.  Co 

Philadelphia,  Bethlehem  &  New  England  R.  R.Co. 

Pittsburgh,  Lisbon  &  Western  R.  R.  Co 

Port  Huron  A:  Detroit  R.  R.  Co 

Potato  Creek  R.  R.  Co - 

Richmond.  Fredericksburg  &  Potomac  R.  R.  Co... 

Rockport,  Langdon  &.  Northern  Ry.  Co 

South  San  FrancLsco  Belt  Ry 

San  Joaquin  &  Eastern  R.  R.  Co.- 


San  Luis  Central.- 

St.  Joseph  Belt  Ry  Co 

San  Antonio  Southern  Ry.  Co 

Santa  Maria  Valley  Ry.  Co -- 

Shreveport,  Houston  &  Gulf  R.  R.  Co 

Siou.x  City  Terminal  Ry.  Co 

South  Buffalo  Ry.  Co 

Steelton  <t  Ilighspire  R.  R.  Co 

Sugar  Land  Ry.  Co - 

Talbotton  R.  R.  Co 

Tionesta  Valley  Ry.  Co - 

Toledo  Terminal  R.  R.  Co 

Trinity  Vallev  Southern  R.  R.  Co 

Tuckerton  R.  R.  Co... 

Tucson,  Cornelia  &.  Gila  Bend  R.  R.  Co , 

Tuskegee  R.  R.  Co 

Unity  Railways  Co 

Upper  Marion  &  Plymough  R.  R.„ 

Warren  &  Ouachita  Valley 

Warrenton  R.  R.  Co 

Washington,  Brandy  wine  &  Point  Lookout  R.  R. 

Washington  Run  R.  R.  Co 

Wichita  Falls  &  Southern  R  R.  Co 

Wyandotte  Treminal  R.  R.  Co 


Total. 


$14, 760. 9C 

18,42L85 

2, 518.  23 

63, 165.  27 

8,000.02 

20.  C3 

3,300.00 

2, 865.  56 

51.71 

3,026.82 

7,359.83 

1,396.84 

530.95 

2, 120. 41 

39, 729.  26 

5,248.35 

50, 355. 00 

152. 191. 47 

3, 818.  57 

195,000.87 

1, 005.  81 

194, 919. 88 

441. 10 

1,374.54 

12,539.03 

246.12 

2,  624. 76 

2, 460. 86 

3,600.00 

1.674.27 

5, 349.  59 

•23, 768.  50 

42.935.90 

27, 435. 67 

36.50 

20,944.42 

18,337.07 

102.37 

1,949.68 

11,997.34 

2. 480. 90 

141, 849. 59 

2,984.58 

14,444.45 

32,222.21 

85.19 

6, 744. 83 

369.71 

8, 241. 17 


Spring  Mills  Co. 


Mellon  interests. 


Sterans  Salt  Co. 


Warren  Foundry  Co. 
Urania  I^umber  Co. 
Delta  Land  Co. 
Nevada   Consolidated   Coj)- 
per. 

Bethlehem  Steel. 

Do 
Pittsburgh  Coal  Co. 


San  Francisco  Land  Co. 
Southern  California  Edison 
Co. 

Swift  interests. 

Santa  Maria  Oil  Fields  Co. 

Sioux  City  Stockyards. 
Bethlehem  Steel. 
Do. 

Persons  Bros. 
Central  l>eather  Co. 


Douglas  Copper  Co. 

Union  Collieries  Co. 
Wood,  Iron  &  Steel  Co. 
Arkansas  Lumber  Co. 


Washington  Coal  &  Coke. 
Michigan  Alkali  Co. 


10,679,085.62 


Class  1  companies  are  those  having  annual  operating  revenues  above  $1,000,000. 

Class  2  companies  are  those  having  annual  operating  revenues  from  $100,000  to  $1,000,000. 

Clas."  3  companies  are  those  having  annual  operating  revenues  below  $100,000. 

S  Indii-ates  switching  and  terminal  companies. 

W  indicates  water-line  companies. 

I  indicates  companies  controlled  by  other  industries. 

STATUS  OF  GENERAL  RAILROAD  CONTINGENT  FUND 

Pa3rments  by  carriers  of  excess  income  as  above. - -- ^^^' ^Iq' 077*  te 

Payments  bv  carriers  of  interest  on  overdue  payments r^-'cf^'o^ 

Interest  from  investments  in  obligatloas  of  the  United  States 2, 55/,  613.  a 

Interest  from  bank  balances 2,062.3L 

Total 13,277,598.50 
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List  of  railroads  controlled  by  the  United  States  Steel  Corporation  or  itn  svbsidiarieK, 
showing  estimated  recapture  liability  for  each  year  from  1920  to  1930,  inclusive, 
the  amounts  paid  into  the  contingent  fund,  dividends  paid  on  common  stock, 
divideiid  rates,  and  net  income  during  same  years  and  total  corporate  surplus 
as  of  December  31,  each  year 


Carrier 


Bessemer  A  Lake  Erie. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


Tinrr 


Total. 


Birmingham  Southern  R. 
Do . 


Year 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Total. 


Carbon  County  Ry. 

Do :. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
192.5 
1926 
1927 
1928 
1929 
1930 


Total. 


Donora  Southern 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
11923 
1924 
1925 
1936 
1927 
1928 
1929 
1030 


Total. 


Duluth  &  Iron  Range  K.  R. 

Do 

Do 

Do 

Do 

Do 

Do ::: 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


Do. 
Do. 
Do- 
Do- 


Total. 


1920 
1921 
1922 
1923 
1924 
192.5 
192<> 
1927 
1928 
1929 
1930 


Estiniated 

recapture 

liability 


Amount 
paid  to 
contin- 
gent 
fund 


$903,684 


850.898 

2, 078. 645 

70,700 

1. 155, 103 

1,774.048 

385. 872 
1.104.908 
2.211.053 

S.35.  713 


11,370,624 


72,240 

'49.780 
43.585 
25.705 


31,674 

13,093 


Dividends 


Rate, 

per 

cent 


$442,280 


200$I, 

150 

200 

300 

250 

400 

400 

450 

500 

500 

400| 


Amount 


000,000 
750,000 
000,000 
000.000 
•_>.>0. 000 
000.000 
000.000 
2.50.  000 
.'00.000 
.i(X).  000 
(J00,000 


Net  in- 
come 


236,077         31,371 


1,468 
2,846 
1,852 
5,471 
7.000 
3,358 


21,995 


18.  250, 000 


.$2, 982. 758 
8.59. 577 
3,496,115 
.5. 699,  .304 
2.244.714 
4.  265, 232 
.5.  .322.  .397 
2.  749,  03.'' 
4, 57G.  727 
6,  6.53, 645 
4,417,763 


43, 267, 267 


-16,889 

- 16, 467 
185,689 
-7,804 
148.843 
137,637 
111,769 

-87,470 
-123,908 

-48, 735 
-144,829 


Total 

corporate 

surplus 

as  of 
Dec.  31 


$20,  455. 045 
20.  728.  236 
23,  234. 898 
27.926.3ltt 
28.913.092 
31.101,231 
34,  486, 643 
34.741.692 
36.  ft'.3.  571 
40,  7.-0.  617 
4.3.119,055 


-10,197 
-1,949 

2.627 


14,773 


137,836 


-8,211 
6,164 

-2,798 
-833 

-7,478 
2,616 

16,163 


1. 183, 138 
i6o.222 
12;*,  283 


327 
257,233 


1,670,203 


(») 


15 
15 
20 
25 
15 
15 
15 
15 
20 
20 


975,000 

975.000 

1,300,000 

1,  625.  000 

975.000 

97.5. 000 

975,000 

975,000 

1.300,000 

1,300,000 


6,188 


-31, 670 

-60.906 

89,552 

82,820 

-2,767 

79.488 

14,493 

58,066 

41,892 

26,518 

6,809 


1.7.56.889 

1,  739,  780 
1,926,209 
1,918,400 
2,067,371 
2,203.118 
2,31.3.806 

2,  225,  .557 
2,101.317 
2. 083.  7.38 
1,971,587 


-8, 211 

-2;  047 

-4,848 

-6,419 

-12,897 

-10,281 

9,716 

3,451 


304,315 


11. 375. 000 


I  Put  in  operation  July  5,  1923. 

«  Leased  to  D.  M.  &  N.  Jan.  10  .1930. 


2, 903,  95A 
206,415 
1,616,412 
2,  272,  740 
1, 429, 857 
1,519.845 
1,835.999 
1. 383, 290 
1.759.387 
2.212.011 
(») 


-294.916 

-.356.263 

-255. 198 

-153,851 

-166,580 

-77, 150 

-67, 171 

-11.123 

22.287 

45. 331 

501295 


17.139,914 


20. 832,  069 
20,  790,  4»i 
21,182,477 
21,953,502 
22,454,034 
22. 93.3. 889 
23.  774. 4» 
24, 175,'J69 
24, 612. 924 
25. 503. 096 


List  of  railroads  controlled  by  the  United  States  Steel  Corporation  or  its  subsidiaries, 
showing  estimated  recapture  liability  for  each  year  from  1920  to  1930,  inclusive, 
the  amounts  paid  into  the  contingeni  fund,  dividends  paid  on  common  stoclc, 
dividend  rates,  and  net  inco7nc  during  same  years  and  total  corporate  surplus 
as  of  December  31,  each  year — Continued 


Carrier 


Year 


Duluth,  Missabe  &  Northern  Ry.. 

Do  

Do 

Do 

Do 

Do 

Do - 

Do 

Do 

Do 

Do 


Total. 


Elgin,  Joliet  &  Eastern. 
Do 


Do. 
Do- 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


,    I  Amount 

Estimated,  f^»^,S^ 
recapture  i     g^^^ 

fund 


liability 


$2,7^37,594! 

669,620; 

1,879,753 

4,182,032L 

981,153' 

2,620,173' 

2.534.779J 

1.584.8311 

2,606,3171 

4,052,6621 

1.613,922 


Dividends 


Rate, 
per 
cent 


Amount 


25. 462, 836 


Total. 


Etna  &  Montrose  R. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


334,904 

565,339 

1,  293. 920 

1. 579. 434 

630,390 

1.073,769 

1, 722, 993 

719,033 

494, 759 

959, 824 


$5. 808, 267 


9, 374, 366 


75 

75 

75 

100 

80 

80 

100 

100 

100 

100 

100 


$3,084, 
3,084, 
3,084, 
4, 112, 
3.290, 
3,290, 
4, 112, 
4, 112, 
4. 112, 
4, 112. 
4,112. 


Net  in- 
come 


Total 

corporate 

surplus 

as  of 
Dec.  31 


375 

375! 

3751 

000 

000 

000; 

600| 

500| 

600| 

500! 

500 


$5. 326, 
2,924, 
6, 321, 

10,583. 
4,407, 
7, 216, 
8, 151, 
6,633, 
7,892, 
9,468, 
7,409, 


415 
.587 
785 
419 
747 
881 
140 
.502 
954 
511 
202 


$33, 
33. 
36, 
43, 
44, 
48, 
52, 
54, 
58, 
6.3, 
67, 


021,405 
642,  330 
882.802 
289,836 
435,445 
341, 574 
369,944 
849, 467 
592,882 
925,132 
143,142 


40,507,625   76,336.203 


55. 147 


R 1920 

1921  i 

1922  I 

1923  1 

1924    

1925  7.788 

1926  10.420 

1927  ... 

1928  ... 

1929  ... 
1930  I... 


Total - 


Hannibal  Connecting 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do - 


18,208 


Total. 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


14.565 

11.509 

982 

2.399 


400,000 
400,000 
400,000 
600,000 
400,000 
400,000! 
600,0001 
600,000 
600,000l 
600,0001 
600,0001 


1,123,358 
1, 225,  736 
1, 665, 852 
2, 592, 177 

269,758 
1,311,52" 
2, 060, 5741 
1, 545, 241 
1. 196, 876 

960,663 
1, 657, 994 


4, 814. 085 

5. 672. 875 

6, 951. 107 

8, 921, 662 

8.800,262 

9. 712, 337 

11,169,912 

12,  232, 690 

12,  753,  492 

13, 144,  794 

14. 214, 263 


5,600,000 


15, 609, 756 


-51, 197 

-23,608 

-23, 572 

-24,3611 

-33,000 

33,463 

37,343 

-745 

-6,594 

13,025 

-10,673 


-85,883 
-109,491 
-133,063 
-157,424 
-190,424 
-157,786 
-120.443 
-121,188 
-132,684 
-119,658 
-124,263 


I. 


Johnstown  &  Stony  Creek  R. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do - 


R. 


Total. 


29, 455 


17,532 


1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 


5.777 
19.091 


-89,919! 


-56,677 

-3,716 

33,769 

29,384 

10,028' 

-5, 476  i 

-2,834 

-ll,34ll 

-8,726 

-3,495 

-5,890 


74.385 
70,669 
104.441 
134. 152 
144,179 
138,698 
135, 774 
123,834 
115, 108 
111,613 
106,870 


24,868 


1,162 


-25,4741. 


12, 

7, 

42. 

10, 

4, 

2, 

17. 

10, 

-26, 

-6, 

-9. 


807' 
071 
782! 
448 
536 
974 
602 
093 
625 
671 
713 


-10.901 
2,013 
43,416 
53,864 
58,400 
61,375 
78.977 
89,070 
62,445 
55,774 
45, 947 


65,3041 


I 
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List  of  railroads  controlled  by  the  United  States  Steel  Corporation  or  its  subsidiaries, 
showing  estimated  recapture  liability  for  each  year  from  1920  to  1930,  incbtsive\ 
the  amounts  paid  into  the  contingent  fund,  dividends  paid  on  common  stock, 
dividend  rates,  and  net  income  during  same  years  and  total  corporate  surplus 
as  of  December  31,  each  year — Continued 


Year 

Estimated 

recapture 

liability 

Amount 
■    paid  to 

Dividends 

Net  in- 
come 

Total 

cor  nor  ate 

Carrier 

contin- 
gent 
fund 

Rate, 

per 

cent 

Amount 

surplus 

as  of 

Dec.  31 

Lake  Terminal  R.  R 

1920 
1921 

• 

-$287,033 

177,624 

163,400 

-3,987 

-124,4*3 

27,496 
-1,106 
172,975 

45.626 
179.515 

40,101 

-$386,227 

-208,854 

-45.446 

-78,584 

-198,459 

-124.372 

-120.791 

52,128 

103.342 

278.954 

311. 106 

Do 

t6.  m2 

Do 

1922  1           9.  lO.*; 

Do 

1923 

Do 

1924 
1925 
1926 
1927 
1928 
1929 
1930 

Do 

Do 

Do 

Do 

Do 

43, 212 

Do 

Total 

68,589 

391,700 

.-_• ... 

Newburgh  &  South  Shore  Ry 

1920 
1921 
1922 
1923 
1924 
1926 
1926 
1927 
1928 
1929 
1930 

-263,5911        479,535 
109,187,        593,796 
181, 092         776, 369 
36,493;        787,868 
148,167,        918.366 
'        270^480     1,098.856 
239,659     1.300.204 
388,495      1,631,537 
417.569     1.973.787 
319.291     2.202.743 

10O  OKA       n   tvT^  ooM 

Do 

Do 

Do 

Do 

Do 

6,376 

6 
4 

6 
6 
6 
3 

190,000 
60,000 
90,000 
90,000 
90,000 
45.000 

Do 

Do 

Do 

40,566 
14,190 

Do 

Do 

1«W,  /do 

tb,AH,0£i 

Total 

61,132 

465.000 

1.976.008 

Northampton  &  Bath  R.  R 

1930 
1921 
1922 
1923 
1934 
1925 
1936 
1927 
1928 
1929 
1930 

-73,109  1     -135,691 

—  in    T^t                l^A    onn 

Do 

Do 

12. 670 
20,045 

6,638 
18.933 
10.564 

9,810 

8,849 

47  Ififi 

37,10 

Do :; 

Do 

«/,  loo              o^oii 
33,460          117,768 
56, 262          174. 061 
46.840           220.949 
52.843  j        272.693 
45.827          819.083 

Do ■ 

Do " 

Do 

Do 

Do 

Do : 

33.378 

386,221 

Total 



78,660 

274,633  1 

Union  Railroad  (Pittsburgh,  Pa.) . 

1920 
1921 
1922  ' 

91.246       6,806,837 
1,050,747  1     7,312,016 
2,867,658  1    9,429,368 
2,428,483  1  10,843,534 

479,064  ;  10,834,079 
1,808,305     11,>S«9.506 
1,862.782     12.705,529 

9a>.  033      12, 574,  829 
2. 359,  754      13. 603, 817 
2.964.247  ,  16,303.929 

Do... 

10 
16 
30 
10 
16 
20 
30 
2S 
36 
16 

500,000 

760,000 

1,000,000 

500,000 

750,000 

1,000,000 

1,000,000 

1,250.000 

1,250.000 

750,000 

Do 

01.1  (y:o. 

Do 

1923  '      7isn'fis.i  1 

Do 

1924  1 

Do :; 

1925 
1926 
1927 
1928 
1929 
1930 

316, 357 

378,  295 

Do " 

Do : 

Do "  ' 

557.731 
866,136 

Do 

Do .• 

i,  loo,  OOl   1 

10,DW,  OOO 

Total 

3,81i226 



8,750,000  [17,971,660  1. 

Youngstown  &  Northern  Ry 

1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 

1 

-26,471         -78,917 

-5,971  ,       -84,888 

61.  745         -23, 142 

4.439  '      -18.703 

14,396          -4,155 

43,  216            38, 937 

36,983             69,882 

8, 660            78, 422 

20, 846            98, 981 

-7, 727            91, 213 

-36,917            49,889 

Do 

• 

Do 

12,815 



Do 

•  -»---   .•  .• 

Do : "" 

Do 

Do 

9,815 

*""■"*"■"'" 

Do 

Do " 

Do :.: 

Do 

Total 

22,630   . 

113,099   . 

Total  above  roads 

i 

52,258,640   . 

i 

}4,947,626    ] 

173  174  l.W 

1 

" 
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Selected  income  and  balance  sheet  items,  Class  I  Roads  1920-1930  Delaware,  Lacka- 
wanna &  Western  Railroad  Co. 


Year 


Doc.  31— 
1920.- 
1921.. 
1922.. 
1923.- 
1924.. 
1926- . 
1926.. 
1927.. 
1928- - 
1929.. 
1930.. 


Dividends  declared 


Amount 


$8,444,110 
»66.731,126 
10, 132. 932 
10, 132. 932 
11,821.754 
11.  821,  754 
11,821,7.'>4 
» 71, 463, 602 
11,821,754 
11,821,759 
10, 132, 944 


Rate,  per  cent 


Common,  20 

Common,  121  ».. 

Common,  12 

...do 

Common,  14 

do 

do 

Common,  84.62. 
Common,  14... 

do 

Common,  12 


Net  railway 

operating 

income 


$5. 128, 434 
13, 284, 431 
6, 941, 636 
13, 742, 999 
15, 925. 0r,2 
14, 933,  998 
19,331,910 
17,  398,  099 
17, 119,  225 
17,  508.  587 
11.159,923 


Total  capital 
stock 


$42, 220, 550 
84, 441, 100 
84, 441, 100 
84, 441, 100 
84, 441, 100 
84,441.100 
84, 441, 100 
84,441,100 
84. 441. 100 
84, 441, 200 
84, 441, 200 


Net  income 


$14, 059,  700 
18, 868, 299 

6, 328,  887 
12,  540,  560 
14,  697.  007 
14,  286.  599 
17,  868.  238 
15, 707, 772 
13, 129, 541 
13, 340, 130 

6, 082, 575 


Per  cent 
of  net  in- 
come of 
capital 
stock 


33.30 
22.34 

7.50 
14.85 
17.41 
16.92 
21.16 
18.60 
15.55 
15.80 

7.20 


Year 


Net  railway 

operating 

meome 


1980. 
1931. 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


Total  income 


$11,159,923 
7, 241, 204 


$2, 741, 545 
1, 928, 434 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$13,901,468 
9, 169, 638 


$7, 818, 893 
8,078,948 


Ratio  of 
total  in- 
come to 

fixed 
charges 


1.78 
1.14 


» Includes  100  per  cent  stock  dividend  amounting  to  $42,220,550.  ^  .   .,.    t     ._ 

» Includes  $59,631,848,  value  of  Glen  Alden  Coal  Co.  bonds,  and  interest  thereon,  transferred  to  the  Lack- 
awanna Securities  Co.  in  consideration  for  which  the  latter  company  issued  its  capital  stock  to  the  stock- 
holders of  respondent,  in  the  ratio  of  1  share  of  Lackawanna  Security  Co.'s  stock,  for  each  2  shares  of  respon- 

(tont's  stock. 

TOTAL  CORPORATE  SURPLUS 

Year  1920 -  ^'S'Sq'IJS 

Year  1929 ??'S?'JS 

Year  1930 - 75,651,656 

Denver  &  Rio  Grande  Western  Railroad  Co.^ 


Year 


Dec.  31— 
1920.. 
1921.. 
1922-- 
1923.. 
1924.. 
1925.. 
1926- . 
1927.. 
1928.. 
1929.. 
1930.. 


Dividends  declared 


Amount 


Rate,  per  cent 


Net  railv,ay 

operating 

income 


$6, 348, 452 
3, 409,  353 

5,  558,  452 
3, 231,  816 
2, 785, 083 

6,  758,  785 
7, 609.  SOI 
6,  391,  040 
7. 094,  772 
8,  528,  676 
6,940,942 


Total  capital 
stock 


$87. 775, 670 
57,988,582 
57, 988, 582 
57, 988, 582 
75,  883,  386 
88, 221, 939 
88. 671, 139 
88.  744, 339 
88.  797,  539 
78.  835,  539 
78,865,940 


Net  income 


$1,915,632 

S,  775, 655 

S68,  m 

2,864,910 
S,  604, 719 
3, 161, 066 
4, 055, 167 
2, 775,  886 
3, 444, 382 
3,  554,  635 
1,684,281 


Per  cent 
of  net  in- 
come of 
capital 
stock 


2.18 


3.58 
4.57 
3.13 
3.88 
4.51 
2.14 


Year 


1930. 
1981. 


Net  railway 

operating 

income 


$6,940,942 
5,137,991 


Other  income 
(accounts 
509-519,  in- 
clusive, plus 
miscellaneous 
operating 
income) 


$298, 858 
187,606 


Total  income 


$7, 239, 800 
5,325,597 


Fixed  charges 
(accounts 
542-551,  in- 
clusive) 


$5, 555,  519 
5,550,955 


Ratio  of 
total  in- 
come to 

fixed 
charges 


L30 
.96 


to  July  31,  1921,  and  its  successor  the 


>  Represents  returns  of  the  Denver  &  Rio  Grande  Railroad  Co, 
Denver  &  Rio  Grande  Western  Railroad  Co.  subsequent  thereto. 

TOT.\L  CORPORATE  SURPLUS 

Year  1920 - $15,S01,Si7 

Year  1929 Jt'l^lS 

Year  1930 - 15,786,307 


: 
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Commissioner  Eastman.  The  question  was  asked,  I  think,  by 
Con§:ressman  Mapes,  as  to  how  long  a  time  it  would  take  to  complete 
the  recapture  work,  down  through  the  close  of  the  year  1930. 

Our  bureau  of  valuation  estimates  that  the  time  required  would 
be  up  to  July  1,  1935. 

They  divided  that  into  three  periods  based  on  their  present  pro- 
gram, and  figured  that  a  liability  now  estimated  at  $83,016,010  could 
be  determined  by  December  31,  1932;  that  a  further  liability  now 
estunated  at  $139,218,769  could  be  determmed  by  the  end  of  1933; 
and  that  the  remaining  amount,  estimated  at  $143,522,360,  could  be 
determined  by  July  1,  1935. 

That  is  without  allowing  for  any  Utigation  in  the  courts. 

Mr.  \Iapes.  May  I  ask  jrou  there,  Mr.  Commissioner,  if  that  will 
be  the  time  when  your  estimated  earnings  of  excess  income  would 
be  converted  into  actual  findings  by  the  commission  of  excess  income? 

Commissioner  Eastman.  Yes;  it  covers  the  time  required  to  make 
our  final  reports  definitely  finding  the  amounts  due,  subject  to  possi- 
ble litigation  in  the  courts. 

Mr.  Mapes.  But  that  would  be  the  ulthnate  finding  of  the  com- 
mission of  the  excess? 

Commissioner  Eastman.  .Yes.  Now,  I  think  this  estimate  has 
been  carefully  prepared,  but  my  experience  with  estimates  of  this 
sort  is  that  they  are  Hable  to  be  exceeded,  because  you  can  never 
tell  what  contingencies  are  going  to  arise  in  the  course  of  the  work. 

Mr.  Mapes.  Taking  an  individual  road,  from  year  to  year,  when 
does  it  know  when  you  make  an  estimate  of  the  excess  income? 

Commissioner  Eastman.  We  do  not  give  the  roads  any  information 
as  to  our  estimates.  I  judge  from  Mr.  Fulbright's  testimony  and 
Colonel  Thom's  testimony  and  perhaps  Mr.  Cain's  testimony,  that 
some  information  of  that  kind  has  leaked  out ;  but  it  was  never  given 
out  oflScially,  and  it  was  not  the  desire  of  the  commission  that  it 
should  become  public  property. 

Mr.  Mapes.  WTiat  I  mean  is,  perhaps  I  do  not  make  myself  clear, 
take  for  example  the  Pennsylvania,  or  the  Nickel  Plate,  or  any  other 
road,  if  it  has  an  excess  earning  in  1924,  when  would  it  know  that  the 
commission  was  going  to  ask  it  to  pay  one-half  of  the  excess? 

Commissioner  Eastman.  Under  our  present  procedure,  the  first 
information  that  it  would  have  of  a  legal,  formal  character  would 
be  when  a  tentative  report  of  division  1  is  served  upon  it.  That 
tentative  report  is  final,  unless  a  protest  is  filed.  If  a  pretext  is  filed, 
then  the  matter  is  set  for  public  hearing. 

Mr.  Mapes.  There  has  been  testhuony  here  that  the  roads  could 
not  provide  ojr  lay  aside  the  amount  of  their  excess  earnings  with  any 
degree  of  certainty  because  they  did  not  know  when  they  were  going 
to  be  called  upon  to  pay  the  excess  for  perhaps  years  after  the  earning 
year  and  after  the  excess  earnings  had  been  used  up  in  some  other  way. 

What  is  there  to  that? 

Commissioner  Eastman.  Well,  they  do  not  receive  any  final  notice, 
or  notification  of  the  findings  of  the  commission  until  this  tentative 
report  is  served,  and  then,  after  that,  if  a  protest  is  filed,  not  until  the 
final  report  is  served  following  those  hearings.  They  do  receive 
each  year  an  order  which  calls  upon  them  to  report  what  their  excess 
income  is,  and  to  pay  over  what  they  confess  to  be  their  excess  income. 
That  is  what  that  order  and  that  report  amount  to. 


Il 


railroad  legislation 


439 


Mr  Mapes.  As  a  practical  matter,  is  it  very  difficult  for  the  roads 
to  tell  now  approximately  whether  they  will  be  called  upon  to  pay? 

Commissioner  Eastman.  Well,  I  think  probably  most  of  them,  by 
now  have  a  pretty  good  idea  of  what  our  valuation  is  hkely  to  be 
and  whether  they  are  Uable  to  be  called  on,  and  the  approximate 
figure;  but  you  must  bear  in  mind  that  none  of  them  is  willmg  to 
admit  that  our  valuation  is  the  real  value,  and  that  they  have  earned 
their  protests  to  the  courts,  and  will  continue  to  do  so.  , 

Mr  Mapes  There  has  been  some  emphasis  placed  here,  durmg 
the  hearings,  upon  the  difficulty  of  making  a  revaluation  every  year, 
even  after  the  one  valuation  has  been  completed  by  the  commission. 
How  difficult  is  it  for  the  commission  to  bring  the  valuations  down  to 
date  from  year  to  year  after  it  has  once  been  made? 

Commissioner  Eastman.  Commissioner  Lewas  is  going  to  come 
up  here  to  discuss  19a,  and,  as  the  Bureau  of  Valuation  is  in  his  charge, 
he  can  answer  that  probably  better  than  I  can.  My  own  understand- 
ing of  that  situation  is  this,  that  in  order  to  determine  the  valuation 
each  year  we  must  follow  the  changes  in  the  inventory  first.  We 
must  know  what  changes  there  have  been  in  the  physical  property, 
but  after  that  has  been  done,  we  have  got  also  to  know  what  the  level 
of  unit  prices  is  in  the  case  of  each  class  of  property  for  the  year  that 
we  are  working  on,  notwithstanding  what  it  may  have  been  in  the 
previous  year.  It  is  the  current  level  of  prices  which  we  must  apply 
m  ascertaining  reproduction  cost  new.  In  addition  to  that,  we  must 
know  what  changes  there  have  been  in  the  value  of  the  railroad  land, 
determined  by  ascertaining  the  changes  in  the  values  of  adjoining 
property.  We  must  also  know  what  the  situation  in  the  particular 
year  is  with  respect  to  the  depreciation  of  the  property. 

Now,  those  are  matters  which  can  not  be  determined  by  mere  in- 
spection of  accounts,  but  to  some  extent,  require  field  investigations. 
In  case  of  unit  prices,  I  mav  sav  that  we  have  a  very  elaborate  organi- 
zation  at  the  present  time  which  follows  that  matter  very  carefully. 
I  think  all  of  the  important  contracts  for  construction  that  the  rail- 
roads enter  into  are  on  file  in  the  Bureau  of  Valuation.  We  know 
just  what  they  are  paving  for  their  construction  work,  and  just  what 
they  are  paying  for  their  supplies  and  equipment;  but  those  costs  are 
shifting  all  of  the  time.  Each  year  you  have  to  apply  a  new  set  of 
prices.  You  may  have  to  apply  new  land  values.  You  may  have  to 
adjust  vour  depreciation.     That  is  my  understanding 

Mr.  Mapes.  While  we  are  on  that  general  subject,  I  would  hke  to 
ask  vou  this  question:  It  has  been  urged  here  that  the  entire  valua- 
tion provision  of  the  law  ought  to  be  repealed;  that  it  has  served  its 
usefulness  and  there  is  no  longer  any  public  need  for  it. 

What  is  vour  judgment  about  that?  i  •  ,  />, 

Commissioner  Eastman.  That  is  the  particular  matter  which  Com- 
missioner Lewis  is  going  to  discuss.  I  would  rather  let  bun  do  that 
than  attempt  to  do  it  myself,  because  I  know  he  can  do  it  much 

better  than  I  can.  .  ^i.      ^  * 

Now,  in  connection  with  this  estimate  from  our  bureau,  the  state- 
ment is  made  that  it  is  to  be  expected  that  some  of  the  commission's 
orders  will  be  contested  in  the  courts,  but  that  substantially  all  of 
the  important  questions  of  principle  should  be  determined  in  two  or 
three  test  cases.  Personallv,  I  think  that  is  unduly  optimistic.  If 
I  am  anything  of  a  prophet  at  all,  I  should  be  very  much  surpnsed 
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if  that  should  be  the  case.  Mr.  Benton  coveredfthat  very  fully  and 
1  thought  very  well  in  his  testimony  before  the  committee,  and 
pointed  out  to  you  the  myriad  of  legal  questions  which  it  is  possible 
to  raise  m  these  valuation  cases. 

K  ^5*  ^^^^^'  Ypu,  entertain  the  same  anxiety  that  was  expressed 
by  Mr  Benton  of  the  possibiUty  or  probabiUty  of  ruUngs  being  laid 
down  by  the  courts  in  regard  to  valuation  that  will  work  to  the 
detriment  of  the  public,  if  the  recapture  clause  is  not  repealed? 

Commissioner  Eastman.  I  do.  I  have  so  expressed  myself  I 
think  It  is  a  very  unfavorable  atmosphere  in  which  to  determine 
those  questions  which  affects  not  only  the  regulation  of  the  railroads, 
but  affect  much  more,  perhaps,  the  regulation  of  all  public  utiHties 
throughout  the  country,  by  the  State  commissions  as  well  as  by  the 
Interstate  Commerce  Commission.  Without  intending  to  reflect  on 
the  courts  at  all,  I  am  apprehensive  as  to  the  ruUngs  which  may  be 
made  on  those  questions  in  cases  where  the  issue  is  as  to  whether 
a  certain  amount  of  cash  shall  be  taken  from  a  company,  and  from 
a  company  which  perhaps  under  present  conditions  is  very  ill  pre- 
pared to  pay  It.  '^        f 

Mr.  Mapes.  You  also  go  along  with  hhn  on  this,  would  you,  that 
It  would  be  better— I  do  not  know  that  I  can  state  it  exactlv  as  his 
statement  was,  but  it  was  something  to  the  effect  that  it  would  be 

fetture^ont?  ^^  ^^  ^*^  *^^^  ^^^^  ^"^  ^^^'^^^  ^^®  retroactive 

Commissioner  Eastman.  I  feel  this,  and  I  thmk  I  so  expressed 
myself  in  my  ongmal  testimony,  that  from  now  on  until  conditions 
change  there  is  likely  to  be  very  Uttle  to  recapture,  so  that  from  that 
point  of  view  you  can  not  change  the  situation  yen  much  bv  repealing 
the  law.  The  cloud  which  hangs  over  the  railroads  at  tlie  present 
time,  so  far  as  recapture  is  concerned,  is  the  cloud  which  has  ansen  in 
the  past,  rather  than  the  cloud  which  can  be  foreseen  in  the  future 

Air.  Mapes.  It  is  your  recommendation  without  qualification,  that 
the  law  be  repealed  retroactively? 

.k^r^l'?'^^^'^'^^'"  E.^stman.  I  am  going  to  discuss  that  verv  point  in 
the  hght  of  what  has  been  said  before  the  committee.     Before  1  do 
that,  however,  I  want  to  take  up  one  other  point, 
underetand^^^"  ^^'  ^^ai™an,  there  is  one  thing  that  I  did  not 

The  Chairman.  Mi.  Nelson. 

Mr.  Nelson.  I  understand  that  you  are  apprehensive  as  to  certain 
matters  in  connection  with  valuation,  that  if  they  are  taken  to  the 
Supreme  Court,  that  the  Supreme  Court  mav  make  a  ruling  that  will 
perhaps  affect  your  commission  in  its  operation  and  affect  some  of  the 
btate  commissions. 

..^'"'^'f^'''^^^^^^'^^^^'  WeU,  I  think  that  the  matter  of  valua- 
uZvfrinfJ  ^Vk^  ''''''''^^  ^""^  concerned,  is  still  in  a  great  deal  of 
T^h?nl  >  ^-  ?^f  ^  T  ^'^'^y.  questions  yet  to  be  determined,  and 
1  think  it  IS  unfortunate  that  those  matters  which  are  vet  to  be  deter- 
mined should  be  brought  up  in  ca^es  of  this  kind  where  the  re  is  an 
tZf  Knf  or  circumstances  which  are  likely  to  have  a  wholly  uncon- 
scious but  unfavorable  influence  upon  the  mental  attitude  of  the 

A^       Perliaps  I  am  unduly  apprehensive  m  regard  to  that. 

Mr.  JNelson  Of  course,  any  protection  that  may  result  from  an 
opmion  of  the  Supreme  Court  ought  to  accrue  to  those  to  who^i  i? 


KAILBOAD  LEGISLATION 


441 


is  due,  whether  it  is  the  Federal  Government  that  takes  the  case  up 
or  a  railroad  corporation. 

Commissioner  Eastman.  Those  are  questions  that  will  come  up 
in  the  courts  from  time  to  time.  That  is  probable.  But  1  thmk 
that  they  will  come  up  under  peculiarly  unfavorable  circumstances 
if  they  come  up  in  a  recapture  case.  .   ,       •  ^  i  j 

Mr  Nelson.  On  the  other  hand,  in  matters  of  that  import,  would 
you  not  be  liable  to  get  a  better  considered  opinion  from  the  Supreme 
Court  if  you  took  it  up  than  if  it  were  taken  up  by  some  btate 

commission?  ,         ,  u  u    u  ** 

Commissioner  Eastman.  You  mean  that  the  case  would  be  better 

Mr  Nelson.  Would  it  not  be  better  tried  and  more  carefully  con- 
sidered if  it  were  upon  matters  which  touched  upon  so  important  a 

^^SommLsioner  Eastman.  WeU,  I  would  not  think  that  that  was 
necessarily  so,  because  some  of  the  States  are  exceedmgly  well  eqmpped 
to  handle  those  matters  and  have  very  able  counsel  to  advise  them 
and  appear  before  the  court.  ,  .  j   j      xu    i 

Mr.  Nelson.  I  can  not  see  much  sense  m  trying  to  dodge  the  law 
of  the  country.  If  we  assume  that  the  Supreme  Court's  judgment  is 
sound,  whoever  it  may  find  for  ought  to  have  the  benefit.  1  do  not 
see  anything  in  favor  of  avoiding  issues.  .    .  ,,        , 

Commissioner  Eastman.  I  do  not  think  that  it  is  a  matter  of  con- 
troUing  weight  in  the  determination  of  whether  the  recapture  provi- 
sion ought  to  be  repealed.  I  think  that  it  is  entitled  to  weight,  but 
I  would  not  give  it  controlling  weight.  •.       r  u     • 

Mr  Nelson.  We  can  not  get  away  from  the  necessity  of  having 
valuations,  however  much  we  may  want  to,  or  whatever  we  may 

desire  to  do  about  it.  ,    ^    i  •  i    •     xi.    r  x        •+  : 

Commissioner  Eastman.  No,  although  I  think  m  the  future  it  is 
likely  to  come  up  to  a  less  serious  extent  than  it  has  m  the  pa,st. 

Mr.  Nelson.  The  correctness  of  any  valuation  of  any  road  imder 
your  control  is  liable  to  come  up  at  any  time,  is  it  not? 

Commissioner  Eastman.  It  can,  theoretically.  As  a  practical 
matter,  I  do  not  think  that  it  is  likely  to.     Theoretically  it  can. 

Mr  Nelson.  But,  if  any  road  under  your  control  is  contesting  a 
case,  they  could  bring  up  that  matter  of  proper  valuation,  could 

they  not? 

Commissioner  Eastman.  They  could. 

Mr.  Nelson.  Well,  then,  we  would  need  these  valuations  in  the 

final  analysis.  ,  <.        -r 

Commissioner  Eastman.  There  have  been  very  few,  if  any,  cases 
in  the  past  where  individual  roads  have  gone  into  court  and  claimed 
that  they  were  receiving  less  than  a  fair  return  on  the  value  of  their 
property  because  of  our  regulation.  .    -r  j..  •   x  • 

Mr  Nelson.  Yes;  but  that  is  theu-  last  resort,  if  they  maintain 
that  a  rate  is  confiscatory  and  that  it  does  not  bring  in  a  fau-  return. 
Commissioner  Eastman.  That  is  their  last  resort,  but  one  of  the 
reasons,  perhaps,  why  they  do  not  do  it  is  because  the  railroad 
situation  is  quite  unlike  the  public-utihty  situation  in  this  respect 
that  there  is  very  much  more  competition  than  there  is  m  the  case  of 
public  utilities. 
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Mr.  Nelson.  As  long  as  they  are  entitled  to  that  constitutional 
protection  you  might  be  called  upon  to  defend  a  decision  because  of 
the  claim  that  it  is  not  bringing  a  fair  retiu-n  on  a  fair  valuation 
I  do  not  understand  how  you  can  ever  neglect  the  matter  of  valuations. 
I  do  not  see  why  your  commission  does  not  have  to  have  that  informa- 
tion available,  and  why  it  is  not  essential  to  be  able  to  find  that 
valuation  at  any  time. 

Commissioner  Eastman.  That  is  precisely  the  position  that  Com- 
missioner Lewis  is  going  to  take  on  behalf  of  the  commission  when 
he  appears  here,  that  the  commission  should  be  protected  in  that 
matter,  and  prepared  to  present  adequate  defenses  if  the  necessity 
arises. 

Mr.  Nelson.  I  do  not  see  how  we  can  safelv  get  along  any  other 
way. 

Commissioner  Eastman.  I  now  want  to  say  something  in  regard 
to  this  possibility  of  litigation  of  my  doubt  that  the  bureau  is  right  in 
thinking  that  substantially  all  important  questions  of  principle  are 
going  to  be  determined  in  two  or  three  test  cases. 

The  fact  is  that  there  are  tremendous  discrepancies  between  the 
claims  of  the  carriers  and  our  own  findings.  Take  the  Richmond, 
Fredericksburg  &  Potomac'  case  as  an  illustration — for  the  year 
ending  December  31,  1923,  that  carrier  claimed  a  value  of  $62,359,946. 
Our  finding  of  value  for  that  jrear  was  $30,100,000,  in  other  words, 
less  than  half  of  what  they  claimed. 

Now,  the  carrier's  estimate  of  value  is  made  up  of  a  large  number  of 
items,  and  each  one  furnishes  the  foundation  for  a  lawsuit,  and  in 
many  instances,  a  good  many  different  lawsuits.  Among  other 
things  included  in  that  value  which  they  arrived  at,  was  $9,294,391 
for  "going  concern  value  as  measured  by  cost  of  development."  No 
one  that  has  not  had  experience  in  valuation,  I  think,  can  realize  the 
possibilities  in  the  way  of  claims  which  can  be  advanced,  and  the 
possibilities  in  the  way  of  claims  which  you  can  get  supported  by 
so-called  expert  testimony.  They  mount  up  into  huge  figures,  and 
the  difference  between  our  findings  and  the  railroads'  claims  is  weU 
illustrated  by  the  information  I  have  given  you  in  regard  to  this 
particular  case. 

Furthermore,  in  regard  to  the  amount  of  probable  litigation,  I 
think  it  is  the  tendency  of  the  Supreme  Court,  particularly  m  valua- 
tion cases,  not  to  decide  any  more  than  it  has  to  decide.  When  an 
issue  is  presented  to  it  which  may  embrace  a  large  number  of  points 
upon  which  defenses  of  the  carrier  are  based,  if  the  court's  finding  is 
that  the  commission  is  in  error  as  to  one  of  those  points,  it  is  Ukely  to 
send  the  case  back  to  the  commission  without  having  decided  the 
other  points.  That  happened,  of  course,  in  the  O'Fallon  case, 
where  the  court  merely  decided  that  we  had  not  given  due  considera- 
tion to  the  element  of  reproduction  costs. 

Take  the  recent  grain  case.  There,  our  interpretation  of  section 
15a  was  in  issue.  The  court  decided  that  case  on  the  ground  that 
we  had  not  reopened  the  case  for  further  hearing  to  develop  present 
economic  conditions,  and  all  of  the  other  issues  which  had  been  raised 
and  thoroughly  argued,  and  argued  to  a  much  greater  extent  than  the 
issue  on  which  the  case  was  decided,  were  left  for  future  determina- 
tion.    That  is  always  likely  to  happen. 
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I  do  not  blame  the  court  for  that.  I  think  that  I  would  do  the 
same  thing,  if  I  were  in  their  place— that  I  would  decide  no  more  than 
is  necessary.  But  the  fact  that  that  is  done,  of  course,  increases  the 
opportunity  for  litigation  in  the  future,  and  decreases  the  likehhood 
that  you  will  get  through  with  it  with  any  one  case  or  perhaps  any 

two  or  three  test  cases.  .  ,     ,  .     ,      j  ^    i  j 

Now,  Mr.  Chairman,  I  have  finished  with  the  particular  detailed 
information  that  I  wanted  to  bring  to  your  attention.  I  have  gone 
over  the  testimony  in  the  hearings  which  you  have  been  holding  since 
I  first  appeared,  and  I  have  just  one  or  two  matters  which  1  would 
like  to  comment  on,  but  if  it  is  near  the  time  to  close,  perhaps  you 

would  rather  close  now.  .  -n         x 

The  Chairman.  I  am  sure  that  the  committee  will  want  you  agam 
to-morrow  and  suppose  that  we  go  on  with  that  statement  to-morrow, 

and  close  right  here.  , ,      •  i    ^^ 

Commissioner  Eastman.  All  right;  that  would  suit  me  better 
(Thereupon,  at  11.40  o'clock  a.  m.,  the  committee  adjourned,  to 

meet  the  following  morning,  Wednesday,  February  10,  1932,  at  10 

o'clock  a.  m.) 
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WBDNBSDAY,  FBBBUABY  10,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

(The  committee  met  at  10  o'clock  a.  m.,  Hon.  Sam  Raybum, 
chairman,  presiding.) 

The  Chairman.  The  committee  will  come  to  order. 
You  may  proceed,  Mr.  Eastman. 

STATEMENT    OF   HON.    JOSEPH    B.    EASTMAN,    COMMISSIONER, 
INTERSTATE  COMMERCE  COMMISSION— Resumed 

Commissioner  Eastman.  Mr.  Chairman,  I  think  I  said  yesterday 
that  I  had  had  an  opportunity  to  read  the  record  of  the  testimony 
of  the  other  witnesses.  That  is  true,  with  the  exception  of  the 
testimony  of  Colonel  Thom,  given  last  Friday.  I  have  not  had  an 
opportunity  to  read  that.  In  going  over  the  testimony,  I  discovered 
a  good  many  matters  which  might  call  for  comment  or  correction 
of  statements,  but  I  do  not  want  to  burden  you  with  anythmg  which 
is  not  of  importance,  and  it  seemed  to  me  that  the  essential  questions 
in  controversy  in  regard  to  which  I  might  make  some  additional 
comment  were  three:  First,  the  subject  of  retroactive  repeal  of 
recapture;  second,  the  matter  of  the  rate-making  rule  of  H.  R.  7117, 
and  finally,  I  would  like  to  say  something,  if  I  have  tune,  about  the 
rate  base  in  H.  R.  7116.  If  it  is  your  pleasure,  I  will  take  up  those 
matters  in  order,  and  first  say  something  about  the  retroactive  repeal 

of  recapture.  ,,,,.,.         •        •      xi.     i. 

Now,  there  has  been  a  good  deal  of  discussion  in  the  hearmgs 
as  to  whether  the  excess  income  has  been  impressed  with  a  trust,  and 
whether  the  Congress  has  a  moral  and  an  equitable  right  to  cease 
collecting  what  is  due  under  the  present  law,  and  to  return  what  has 
already  been  paid  in  under  that  law.  ,   ,       . 

Now,  on  that  legal  question  I  do  not  think  that  my  opmion  is  of 
any  great  value,  and  it  has  been  fully  discussed  by  men  who  are  better 
lawyers  than  I  am.  I  can  tell  you,  however,  how  that  question 
appeals  to  me.  It  seems  to  me  that  if  a  trust  has  been  created,  there 
are  no  beneficiaries  except  the  peoples  of  the  United  States  whom  Con- 
gress represents.  The  only  other  possible  beneficiaries  are  the  weak 
Imes  and  so  far  as  they  are  concerned,  they  state  that  they  do  not 
desire  to  benefit  from  the  trust,  do  not  believe  they  would  benefit  m 
any  event,  and  ask  for  the  repeal  of  the  existing  provisions. 

It  seems  to  me  that  there  can  be  no  legal  question  as  to  the  power 
of  Congress  to  undo  what  it  has  done  with  respect  to  these  matters, 
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or  take  any  other  steps  that  may  be  desirable  in  the  premises,  and  that 
the  sole  question  which  the  committee  has  to  face  is  the  broad  question 
of  whether  retroactive  repeal  of  those  provisions,  including  return  of 
the  funds  which  have  been  paid  in,  is  in  the  public  interest. 

Now,  if  that  is  in  the  public  interest,  I  think  you  ought  to  do  it. 
If  it  is  not  in  the  public  mterest,  if  you  are  not  convinced  that  it  is, 
then,  of  course,  you  ou^ht  not  do  it. 

Taking  up  that  broad  question,  in  the  first  place  it  seems  to  me  that 
the  existing  section  15a  was  foimded  on  what  we  have  learned  by 
experience  to  be  an  erroneous  theory  and  that  the  recapture  provisions, 
in  their  present  form  at  least,  are  tied  up  with  and  dependent  upon 
that  theory.  The  theory  was  that  rates  could  bo  so  adjusted — the 
freight  rates  charged  by  the  railroads — so  moved  up  and  down  as  to 
maintain  a  stable  level  of  earnings.  Well,  that  theory  disregarded 
economic  conditions  and  the  violent  fluctuations  in  traffic  and  earnings 
which  are  caused  thereby.  It  disregarded  the  contingencies  such  as 
were  predicted  by  this  committee  in  its  report  in  1919,  and  the  com- 
mission is  of  the  opinion,  and  it  seems  now  to  be  a  quite  generally 
held  opinion,  that  rates  ought  to  be  maintained  on  a  more  nearly 
stable  basis,  that  the  carriers  ought  to  be  allowed  to  earn  excess  in- 
come when  times  are  good  and  traffic  is  heavy  and  allow  that  excess 
to  balance  inevitable  deficiencies  in  times  when  business  is  bad  and 
traffic  is  light. 

It  seems  utterly  unfair,  therefore,  if  a  carrier  has  earned  excess 
income  in  one  or  two  or  a  few  years  out  of  the  entire  period,  in  certain 
years  when  there  was  good  traffic,  to  penalize  it  and  leave  out  of 
consideration  entirely  the  years  when  earnings  have  been,  or  will  be, 
deficient.  Moreover,  to  attempt  to  enforce  such  claims  upon  carriers 
which  are  now  poverty  stricken,  as  many  of  them  which  are  in  the 
recapture  list  are  at  the  present  time,  would  add  to  the  present 
demoralization  and  strike  a  further  blow  at  the  general  economic 
situation  of  the  country  at  the  present  time. 

It  follows  from  that  that  it  is  neither  fair  nor  in  the  public  interest 
to  attempt  to  enforce  the  recapture  claims  on  the  present  1-year 
base,  which  the  law  now  provides. 

Now  there  is  a  debatable  alternative  to  that,  and  that  is  to  average 
the  period  as  a  whole.  Undoubtedly  that  would  be  a  great  improve- 
ment over  the  present  1-year  basis  in  the  law.  It  would  eliminate 
a  great  many  carriers  and  would  reduce  the  remaining  claims.  Just 
what  the  effect  would  be  and  what  carriers  would  remain  in  the  list, 
it  is  difficult  to  say.  I  perhaps  should  add,  at  this  point,  that  as  to 
how  much  that  would  reduce  the  work  of  the  commission  is  debatable, 
because  it  would  impose  certain  additional  work  which  is  not  now 
imposed.  In  other  words,  it  would  be  necessary  for  the  commission 
not  only  to  ascertain  the  excess  in  every  year,  when  there  was  an 
excess,  but  also  to  ascertain  with  equal  precision,  the  deficiency  in 
every  year  when  there  was  a  deficiency,  in  order  to  determine  the 
average  result.  That  would,  in  the  case  of  a  good  many  carriers, 
increase  the  work  imposed  on  the  commission.  Of  course,  there 
would  be  certain  carriers  that  could  be  ehminated  by  inspection  of 
returns.  We  would  be  reasonably  certain  that  they  would  be  ex- 
cluded. But,  wherever  there  was  doubt  about  it,  it  would  be  neces- 
sary to  make  a  detailed  investigation  for  each  and  every  year. 

Now,  I  have  said  that  I  am  going  to  have  our  bureau  of  valuation 
ascertain  what  information  they  can  give  upon  that  point,  as  to  what 
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carriers  would  remain  in  the  list  if  it  was  placed  upon  the  basis  of  an 
average  net  result  for  the  entire  period. 

I  do  not  know  as  yet  what  information  they  will  be  able  to  assemble 
in  that  respect.  The  information  which  they  can  assemble  will,  1 
think,  have  to  be  confined  to  the  period  ending  December  31,  1930, 
owing  to  the  difficulty  of  making  an  ascertainment  with  respect  to  the 
more  recent  period  of  1931.  Of  course,  if  you  should  add  1931,  that 
would  eUminate  more  carriers.  If  you  should  add  1932  also,  still  more 
would  be  eliminated,  and  probably,  or  possibly,  if  1933  were  added 
still  more  would  be  eliminated.  , 

You  can,  however,  get  some  line  on  the  carriers  which  would 
remain  by  ascertaining  what  carriers  show  excess  income  for  each  year 
or  nearly  everv  year  of  the  period.  I  happen  to  have  before  me  some 
information  which  was  obtained  because  of  questions  which  were 
asked  during  the  course  of  Mr.  Fulbright's  testimony  w4th  respect  to 
the  Nickel  Plate.  It  shows,  in  the  case  of  that  road,  that  we  estimate 
an  excess  income  for  each  and  every  year  from  1920  down  to  and 
including  1929;  but  not  for  1930.  However,  it  is  unlikely  that  the 
deficit  in  1930  would  offset  the  excess  income  in  the  other  years.  So 
that,  even  if  the  period  were  averaged  as  a  whole,  it  is  probable  that 
the  Nickel  Plate  would  remain  in  the  list. 

It  is  also  probable  that  the  larger  steel  roads  would  remain  in  the  hst 
and  also  the  coal  roads  in  the  Pocahontas  region. 

I  think  it  not  unlikely  that  most  of  the  carriers  for  which  large 
amounts  are  shown  in  our  list  would  remain,  such  as,  for  example,  the 
Frisco,  for  which  we  estimate  something  like  $19,000,000  excess  income. 

Now,  so  far  as  the  Nickel  Plate  is  concerned,  the  bonds  of  that 
road  are  now  selling  at  less  than  50  and  the  preferred  stock  is  selling 
around  10.  In  other  words,  the  securities  are  on  nearly  a  receiver- 
ship basis.  A  claim  for  $8,000,000  against  that  road,  if  it  could  be 
made  at  the  present  time,  would  probably  have  the  effect  of  adding 
the  straw  which  would  drive  that  road  into  receivers'  hands.  How- 
ever, I  would  like  to  discuss 

Mr.  HuDDLESTON.  May  I  ask  a  question  there? 

The  Chairman.  Mr.  Huddleston. 

Mr.  Huddleston.  Is  that  low  market  price  of  securities  based 
wholly  on  earnings  or  some  other  factor? 

Commissioner  Eastman.  I  should  say  it  was  based  on  earnings. 
As  I  understand  it,  the  market  prices  are  based  on  the  expectations 
of  investors  as  to  what  the  future  earnings  are  likely  to  be,  and  they 
derive  that  information  very  largely  from  the  present  earnings. 

Mr.  Huddleston.  I  was  wondering  whether  there  had  been  such 
a  falling  off  in  earnings  as  to  warrant  such  low  prices  for  securities. 

Commissioner  Eastman.  Well,  I  do  not  have  the  earnings  of  the 
Nickel  Plate  before  me. 

Mr.  Huddleston.  You  mean  that  particular  road? 

Commissioner  Eastman.  Yes,  sir. 

Mr.  Huddleston.  It  occurred  to  me  that  there  are  factors  that 
have  to  do  with  the  market  price  of  securities  other  than  values  and 
earnings,  such  as  speculation  and  other  things. 

Commissioner  Eastman.  Well,  in  the  case  of  the  Nickel  Plate 
bonds,  I  should  assume  that  it  would  be  found — and  I  will  try  to 
obtain  that  information  for  that  road  for  1931 — that  in  1931  that 
road  has  fallen  short  of  earning  its  fixed  charges,  or  is  very  close  to 
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that  situation.  It  may  be  that  that  is  in  the  data  which  I  gave  you 
yesterday.  I  wiU  endeavor  to  look  that  up.  But,  I  think  undoubt- 
edly that  IS  the  case,  and  that  would  account  for  the  decrease  of 
value  of  the  bonds. 

Mr.  HuDDLESTON.  I  uoticed  last  night  that  the  price  of  Southern 
common  was  9.  Southern  preferred  was  selling  at  12j^;  Southern  4^8 
of  56  were  selhng  at  48,  and  yet  the  statement  on  earnings  that  we  had 
here  before  us  yesterday  did  not  seem  to  warrant  the  fear  of  bank- 
ruptcy which  that  price  of  securities  would  indicate. 

I  am  wondering  just  what  relation  the  present  stock  and  bond 
pnces  have  to  actual  conditions. 

Commissioner  Eastman.  WeU,  the  figures  which  I  have  here  for  the 
Wickel  Plate,  which  I  find  in  the  statement  which  I  gave  you  yester- 
day,  show  that  in  1931  the  income  of  the  Nickel  Plate  was  $7,823,320 
whereas  the  fixed  charges  were  $7,843,500.     In  other  words,  that  road 
did  not  quite  earn  its  fixed  charges  in  1931. 

Now,  the  year  1932  is  starting  off  even  worse  than  1931.  The  car 
loadings  for  January  are  materially  under  the  car  loadings  for  January 
of  1931,  and  I  suppose  that  fact,  coupled  with  the  inability  to  earn 
faxed  charges  fully  in  1931,  would  account  for  the  market  values  of  the 
Nickel  Plate  securities. 

Now,  in  the  case  of  the  Southern,  the  information  which  I  furnished 
you  yesterday  shows  that  the  total  income  of  the  Southern  in  1931 
was  $11  481,703,  and  the  fixed  charges  $17,411,185.  In  other  words, 
the  total  income  was  only  66  per  cent  of  fixed  charges.  That  would, 
I  thmk,  account  for  the  market  values  of  the  Southern  securities, 
and  the  Southern,  by  the  way,  is  a  road  which  is  on  the  list  which  I 
gave  you  yesterday,  and  has  a  total  estimated  recapture  liability  of 
$15,838,881. 

If  we  were  in  position  to  attempt  to  enforce  that  claim  against  the 
Southern  at  the  present  time,  it  is  obvious  there  would  be  no  way  in 
which  It  could  get  the  money,  except  from  a  loan  from  the  Reconstruc- 
*^^^^i,  ^^^^^®  Corporation,  if  that  corporation  would  make  the  loan. 

The  same  thing  would  be  true  of  the  Frisco,  which  has  a  total 
estiinated  recapture  liability  of  $19,556,512,  and  of  the  Nickel  Plate, 
which  has  an  estimated  liability  of  $8,817,555. 

However,  I  should  like  to  discuss  the  situation  from  the  standpomt 
of  the  roads  controlled  by  the  United  States  Steel  Corporation,  and 
the  coal  roads  m  the  Pocahontas  region,  because  it  seems  to  me  that 
if  a  case  for  recapture  can  be  made  at  all,  it  can  be  made  in  the  case 
of  those  roads. 

The  argument  for  recapture  of  the  excess  is  much  stronger  in  the 
case  of  those  roads  than  in  the  case  of  any  of  the  others.  Now  so 
far  as  the  roads  controlled  by  the  United  States  Steel  Corporation  is 
concerned,  I  have  no  argument  to  offer  against  recapture.  As  I  said 
m  my  original  statement,  if  those  roads  could  be  segregated  and  dealt 
with  alone,  I  would  be  disposed  to  agree  that  you  should  not  repeal 
the  recapture  provisions;  but  I  do  not  see  how  it  is  possible  to  deal 
with  them  alone.  All  roads  must  be  dealt  with  on  the  basis  of  some 
rule  of  general  application,  and  any  rule  of  general  application  which 
would  catch  those  roads  would  catch  others. 

Now,  I  would  like  to  discuss  the  situation  of  the  Pocahontas  coal 
foads.  Those  roads  are  dependent  largely  upon  one  particular  com- 
modity, and  that  is  coal.     Eighty  per  cent  of  their  tonnage  consists 
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of  coal.  That  alone  introduces  an  element  of  hazard,  so  far  as  a 
railroad  is  concerned — being  dependent  for  its  traffic  largely  or  almost 
exclusively  upon  one  particular  commodity.  There  were  many  years 
in  the  past  when  those  roads  were  not  prosperous.  The  prosperity 
of  the  Norfolk  &  Western  seems  to  date  from  about  1912,  and  the 
prosperity  of  the  Chesapeake  &  Ohio  from  a  later  date  than  that. 
If  you  go  back  beyond  that  time,  they  were  not  prosperous.  If  they 
paid  dividends  at  all,  they  were  small  dividends. 

Now,  the  reason  why  they  are  prosperous,  or  have  been  prosperous 
during  recent  years,  is  because  of  the  unusual  demand  for  the  coal 
produced  in  the  territory  which  they  serve.  That  demand  has  been 
due  to  the  fact  that  it  is  good  coal,  that  the  mines  are  largely  new 
and  mining  conditions  are  favorable,  and  also  that  labor  conditions  from 
the  standpoint  of  cost  of  operation  have  been  relatively  favorable. 

Furthermore,  those  lines  are  able  to  concentrate  their  tonnage. 
A  very  large  part  of  it  goes  almost  downhill  to  Hampton  Roads, 
where  it  is  distributed  by  vessels  to  other  parts  of  the  Atlantic  coast, 
or  goes  abroad.  Another  large  part  of  it  moves  in  concentrated  form 
to  the  Lake  Erie  ports.  In  other  words,  those  roads  are  able  to  handle 
their  coal  tonnage  on  a  more  economical  basis  than  other  roads, 
which  have  a  much  more  diffused  coal  traffic. 

Now,  present  coal  conditions  are  such  that  it  seems  to  me  by  no 
means  certain  that  the  situation  of  those  roads  is  liable  to  be  as 
favorable  in  the  future  as  it  has  been  in  the  past.  I  was  very  much 
impressed  by  the  evidence  with  respect  to  the  coal  situation  w^hich 
was  presented  to  the  commission  in  the  Fifteen  Per  Cent  case.  The 
demand  for  coal  has  been  greatly  curtailed.  That  is  due  to  the  fact 
that  very  important  economies  in  the  consumption  of  coal  have  been 
introduced  in  recent  years.  It  is  also  faced  by  the  keen  competition 
from  natural  gas  and  fuel  oil.  In  addition  to  that,  it  is  faced  by  the 
construction  of  centralized  electric  power  stations,  which  locate  at 
strategic  points  where  the  haul  of  the  coal  is  short  and  then  distribute 
electric  power  from  those  stations  producing  that  power  with  extreme 
economy  in  the  consumption  of  coal.  I  understand  some  af  those 
plants  can  produce  a  unit  of  electricity  now  with  about  one-fifth  of 
the  coal  that  they  used  to  use  in  previous  years. 

Now,  under  those  circumstances,  the  situation  of  the  coal  industry, 
as  I  think  you  all  know,  is  precarious.  It  is  faced  by  intense  compe- 
tition and  discouraging  conditions. 

Furthermore,  coal  prices  in  comparison  with  the  freight  rates  on 
coal  are  relatively  very  low.  In  other  words,  while  the  freight  rates 
have  remained  constant,  or  have  been  slightly  increased,  the  price 
of  coal  has  been  going  down.  Under  those  circumstances,  I  think 
it  is  almost  inevitable  that  there  will  come  a  demand  for  a  reduction 
in  the  rates  on  coal,  and  I  understand  that  demand  has  already 
come  and  is  being  made  on  these  very  roads  in  the  Pocahontas  region. 
At  the  present  time  the  Chesapeake  &  Ohio  stock  is  selling  below  par, 
selling  at  about  21, 1  think,  which  on  the  base  of  100  par  is  about  84. 
'It  is  $25  par  stock,  I  think.  Norfolk  &  Western  stock  is  selling  at 
about  117. 

There  is  a  further  special  effect  which  the  enforcement  of  recap- 
ture at  this  time  would  have  upon  the  Chesapeake  &  Ohio.  That 
road,  as  I  think  I  said  in  my  former  statement,  is  the  back  bone  or 
comer  stone  of  the  Van  Sweringen  system.     I  have  no  brief  for  that 
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system.  I  have  been,  on  the  whole,  one  of  its  critics,  in  the  past. 
The  resources  of  the  Chesapeake  &  Ohio  have  been  very  largely  used 
to  put  that  system  together,  and  it  has  been  a  heavv  drain  on  that 
road. 

If  we  were  able  to  enforce  at  the  present  time  a  recaptured  claim  of 
$47,000,000  against  the  Chesapeake  &  Ohio,  there  is  no  way  in  which 
it  could  produce  the  cash  except  by  the  issuance  of  bonds,  which,  as 
Colonel  Thorn  has  pointed  out,  would  mean  an  increase  in  the  funded 
indebtedness  without  any  increase  in  assets,  and  it  seems  to  me 
clear  that  that  would  have  a  very  disturbing,  if  not  disastrous,  effect 
upon  the  whole  Van  Sweringen  system  of  railroads.  It  might  be  the 
last  straw,  so  far  as  the  Alleghany  Corporation  is  concerned. 

As  I  say,  I  am  not  a  defender  of  the  Van  Sweringen  system,  or  the 
way  in  which  it  was  put  together.  Nevertheless,  such  effects  as  that, 
in  times  like  these,  must  be  given  consideration. 

I  think  this  also  should  be  said,  and  that  is,  that  I  am  not  at  all 
certain  that  it  is  a  bad  thing  for  the  country  that  certain  railroads 
should  be  able  to  earn  more  than  ordinarily  generous  returns.  I  say 
that  because  of  the  hazards  which  have  become  so  clearly  manifest  in 
recent  times.  WTiere  a  large  element  of  hazard  exists,  that  ought  to 
be  offset  by  the  opportunity  to  secure  more  than  ordinary  profits  in 
exceptional  cases.  So  long  as  that  opportunity  is  open,  investors  will 
more  readily  go  into  the  enterprises  than  if  no  such  opportunity 
exists. 

If  you  should  go  on  with  the  attempt  to  recover  this  recapturable 
mcome,  but  averaging  the  period  as  a  whole,  you  do  not  know  as  yet 
what  railroads  you  would  strike,  but  it  is  probable  that  you  would 
strike  certain  of  the  weak  roads  and  have  an  unfortunate  effect  on 
some  that  are  strong.  The  Utigation  would  undoubtedly  remain,  and 
while  that  may  not  be  the  most  important  factor,  I  think  it  is  some- 
thing to  be  given  considerable  weight.  Moreover,  when  you  got 
through  you  would  have  a  relatively  small  amount  of  money.  Just 
how  large  it  would  be,  after  the  courts  got  through  with  the  decisions 
of  the  commission,  I  do  not  know.  But,  I  think  it  would  not,  in  any 
event,  especially  if  you  included  the  years  1931  and  1932,  be  very 
large,  and  under  the  present  law  it  would  be  an  amount  of  money  for 
which  there  would  be  no  particular  use,  and  from  which  the  weak 
lines,  for  whose  benefit  the  recapture  provisions  were  very  largely 
created,  say  that  they  have  very  little  hope  of  benefitting. 

The  railroad  situation  at  the' present  time  seems  to  me  extremely 
critical.  I  believe  that  it  can  be  pulled  out,  but  that  everybody  will 
have  to  pull  together  in  order  to  do  that,  and  my  own  conclusion,  and 
that  is  also  the  conclusion  of  the  commission,  is  that  these  recapture 
provisions  throw  an  unnecessary  cloud  on  the  situation  and  that  the 
possible  advantages  are  much  more  than  offset  by  the  risks  involved. 
In  other  words,  that  the  game  is,  on  the  whole,  not  worth  the  candle. 
It  is  our  opinion  that  it  is  not  in  the  public  interest  to  attempt  to 
proceed  with  the  enforcement  of  these  recapture  provisions. 

Now,  I  would  like  to  turn  to  the  question  of  H.  R.  7116,  and  the  * 
rule  of  rate  making. 

Colonel  Thom,  in  his  testimony,  made  this  statement: 

Commissioner  Eastman  has  come  here  and  testified  that  the  rates  that  the 
carriers  have  been  operating  on  have  not  been  affected  bv  section  15a,  but  were 
made  from  considerations  which  would  be  applicable  independent  of  section  16a. 
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Now,  whether  or  not  that  is  a  correct  statement  depends  on  how 
it  is  interpreted.  I  did  say,  I  think,  that  much  the  same  rates  would, 
in  mv  opinion,  have  been  made  if  section  15a  had  not  been  enacted. 
I  did  not  intend  to  convey  the  impression  that  the  commission  has 
not  had  fuUv  in  mind  the  duty  under  the  law  of  making  rates,  so  far 
as  practicable,  which  would  produce  the  stipulated  return.  Certainly, 
we  had  that  in  mind  in  1920,  when  we  authorized  the  increases  then, 
and  I  have  explained  to  you  the  situation  which  thereafter  arose  in 
1921,  because  of  depressed  business  conditions  and  consequent  de- 
crease in  traffic,  and  the  widespread  feeling  in  the  country  that  the 
existing  rates  were  too  high. 

When  we  made  that  decrease,  in  1921,  we  did  not  overlook  the 
matter  of  return  on  fair  value,  but  we  felt,  rightly  or  wrongly,  that 
the  decrease  which  we  required  would  have  a  favorable  effect,  and 
that  the  railroads  would  gradually  get  back  through  improved  traffic 
conditions  to  better  returns. 

Now,  that  is  precisely  what  happened.  Whether  or  not  it  was  a 
coincidence,  the  earnings  did  thereafter  improve  rapidly,  and  I  have 
explained  to  you  that  in  the  East  and  the  South  they  were  so  good 
that  in  view  of  the  fact  that  traffic  was  continually  increasing  and 
expenses  were  continually  being  reduced,  there  seemed  no  occasion  to 
disturb  the  situation  by  proposing  any  further  increases  in  rates. 

In  the  West  we  had  a  different  situation.  The  earnings  were  low 
there,  but  when  that  was  analyzed  the  trouble  was  discovered  to  be 
mainly  in  the  western  trunk-line  region  and  in  the  northwestern 
region.  The  situation  was  reasonably  good  in  the  Southwest  and  so 
far  as  the  other  transcontinental  lines  were  concerned.  The  com- 
mission conceded  the  need  for  additional  revenue  for  the  western 
trunk-line  territory,  but  was  unwilling  to  approve  a  horizontal 
increase  in  all  rates.  It  directed  the  attention  of  the  railroads  to  the 
desirability  of  selecting  for  increases  the  particular  rates  which  were 
low  and  which  ought  to  be  increased. 

Furthermore,  all  through  that  period  there  existed  the  incalculable 
effect  of  the  continuing  passenger  slump.  If  it  had  not  been  for  that 
continual  slump  in  passenger  earnings,  I  think  ^vithout  doubt  that  the 
freight  rates  would  have  produced  the  stipulated  return ;  and  in  some 
years,  on  the  basis  of  our  estimates  of  value,  they  did  produce  that 
return  in  both  the  South  and  the  East. 

Now,  in  1931  the  situation  was  that  the  railroads  conceded  that 
they  could  not  obtain  the  stipulated  return  under  any  rates,  and  that 
we  were  convinced  by  the  evidence  that  the  15  per  cent  increase 
would  not  have  a  favorable  effect  upon  the  earnings. 

I  make  that  statement  merely  so  that  it  will  not  be  thought  that 
the  commission  has  disregarded  its  duty  under  the  law  of  attempting 
to  keep  revenue  at  a  point  which  would  produce  the  stipulated  return. 

Now,  the  particular  question  which  seems  to  arise  with  respect  to 
H.  R.  7116,  is  this,  whether  there  is  danger  in  specifying  the  particular 
matters  which  are  set  forth  in  paragraph  2,  to  be  considered  by  the 
commission  in  fixing  the  rate  level. 

Mr.  HuDDLESTON.  May  I  interrupt  you  at  that  jimcture. 

Commissioner  Eastman.  Yes. 

Mr.  HuDDLESTON.  Section  15a  has  had  no  defenders  before  this 
committee.  Everybody  has  washed  his  hands  of  it.  Apparently  we 
are  to  blame  it  on  Mr.  Warfield  and  Senator  Cummins  both  of  whom 
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are  dead,  and  probably  if  they  were  here,  they  would  have  alibis 
also. 

One  of  its  faults  was  in  pointing  to  the  fair-return  element,  and  so 
on.  Why  carry  over  into  a  new  law  similar  provisions?  Why  not 
wipe  out  section  15a  and  return  to  just  and  reasonable  rates  and  have 
the  commission  to  consider  all  that  is  fair  and  legitimate  for  and  what 
IS  a  just  and  reasonable  rate  as  determined  by  all  proper  and  legal 
lactorsi 

Commissioner  Eastman.  That  is  precisely  the  question  that  I  was 
about  to  start  to  answer.  It  seemed  to  me  to  be  the  question  which 
stood  out  in  the  hearing,  and  which  I  felt  that  I  ought  to  answer  if 
1  could,  and  I  put  it  this  way:  Is  there  a  disadvantage  in  specifying 
cerUin  particular  matters  which  are  set  forth  in  paragraph  2  of 
H.  R.  7117  to  be  considered  by  the  commission  in  fixing  the  rate  level? 
Is  there  overemphasis  on  certain  matters,  which  would  involve 
public  danger?  Now,  it  seems  to  me  that  the  necessity  of  securing 
revenues  so  that  capital  will  be  attracted  to  the  railroad  industry  is  a 
central  and  cardinal  fact  under  private  ownership  of  railroads  It  is 
not  a  fact  which  involves  investors  alone.  The  public,  it  seems  to 
me,  is  just  as  much  interested  as  investors  are,  because  private  capital 
must  be  attracted  if  you  are  going  to  have  good  service,  and  good 
service  is  lust  as  important  to  the  public  as  reasonable  rates.  In 
other  words,  provision  for  the  necessities  of  the  railroads  in  the  present 
and  m  the  future  is  a  matter  which  concerns  the  public  and  the  ship- 
pers just  as  much  as  it  concerns  the  investors. 

Now,  if  just  and  reasonable  rates  will  not  attract  private  capita 
to  the  railroads,  then  it  seems  to  me  that  public  ownership  is  the 
only  answer,  and  even  them,  my  view  would  be  that  the  railroads 
ought  to  pay  their  way.  I  should  think  that  it  would  be  distinctly 
unfortunate  to  have  any  system  of  public  ownership  under  which  the 
railroads  would  be  earned  in  part  by  taxation.  Any  industry  which 
IS  taken  over  by  the  Government,  and  publiclv  operated,  ought  to 
pay  Its  own  way,  and  ought  not  to  be  a  burden  upon  the  taxpayers,  so 
that  we  get  nght  back  to  the  question,  even  if  you  have  public  owner- 
ship, of  the  necessity  of  securing  earnings  which  will  support  the 
mdustry.  ^^ 

It  seems  to  me  that  is  a  central  and  a  cardinal  fact  and  an  economic 
necessity  for  a  sound  railroad  system. 

Now,  you  may  assume  that  the  commission  would  be  guided  by 
this  necessity,  if  directed  to  fix  only  just  and  reasonable  rates,  and  I 
think  that  would  be  a  fair  assumption.  I  believe  it  would  be.  I 
would  feel  it  necessary  to  take  that  into  consideration  myself,  and  I 
think  the  other  commissioners  would  also.  Nevertheless,  the  com- 
mission IS  a  changing  body  and  private  capital  wishes  an  assurance 
that  this  necessity  is  recognized  by  the  superior  of  the  commission, 
namely,  by  Congress,  in  view  of  the  fact  that  the  commission  is  a 
changmg  body  of  that  kind. 

Now,  under  the  old  law,  prior  to  1920,  which  only  specified  that 
the  commission  should  fix  just  and  reasonable  rates,  there  were  many 
who  believed  that  the  commission  did  not  sufficiently  recognize  that 
need  I  was  not  a  member  of  it  at  that  time,  and  I  do  not  know 
whether  or  not  it  did.  I  think  the  commissioners  tried  to  recognize 
this  hnancial  necessity,  and  that  is  clear  from  their  decisions.  How- 
ever, there  was  that  belief  that  they  did  not  recognize  it,  and  it  is  true 
that  m  the  penod  prior  to  Federal  control,  when  it  became  necessary 


RAILROAD  LEGISLATION 


453 


Pl 


for  the  Government  to  take  over  the  raiilroads,  their  properties  had 
not  in  many  instances,  been  sufficiently  maintained  from  the  stand- 
point of  providing  adequate  facilities  for  public  service.  It  was 
because  of  the  breakdown  in  the  operation  of  the  railroads  at  that 
time  that  they  were  taken  over  by  the  Federal  Government. 

Mr.  HuDDLESTON.  Is  there  any  sound  way  for  us  to  provide  for 
it  except  on  the  assumption  that  the  commission  will  be  honest  and 
intelligent,  and  give  due  weight  to  all  proper  factors? 

Commissioner  Eastman.  I  see  no  reason  why  you  should  not  specify 
those  factors  in  the  law,  and  I  am  going  to  give  you  my  reasons  for 
that  in  a  minute.' 

Mr.  Nelson.  You  see  no  objection  to  what?     I  did  not  get  that. 

Commissioner  Eastman.  It  seems  to  me  that  it  is  desirable  for 
Congress  to  specify  its  policy  in  the  law,  in  simple  terms,  and  that  it 
can  so  word  that  policy  that  there  will  be  no  danger  of  undue  emphasis. 

This  matter  of  attracting  capital,  it  seems  to  me,  is  a  central  and  a 
cardinal  need,  which  ought  to  be  recognized  in  the  law,  and  I  think  it 
ought  to  be  particularly  recognized  under  present  conditions. 

Now,  the  circumstances  are  unusual  at  the  present  time,  even  from 
the  standpoint  of  panicky,  depressed  conditions,  and  they  are  unusual 
in  this  respect,  that  there  is  not  only  disillusion  and  discouragement 
on  the  part  of  stockholders,  but  there  is  disillusion  and  discouragement 
on  the  part  of  bondholders  also.  There  has  been  a  tremendous  re- 
cession in  the  price  of  the  classes  of  bonds  which  it  is  necessary  for  the 
railroads  to  sell  if  they  are  to  get  capital,  and  of  course  they  can  not 
ultimately  go  on  providing  capital  by  selling  bonds  alone.  If  good 
credit  is  to  be  maintained,  eventually  they  must  be  able  to  market 
stock  as  well.  Now,  as  I  said  before,  it  seems  to  me  that  the  present 
situation  is  very  critical.  I  believe  that  the  dangers  can  be  overcome, 
but  it  is  going  to  require  eflfort  and  cooperation  on  the  part  of  every- 
body. There  are  a  great  many  who  think,  as  I  think,  that  the  compe- 
tition of  the  railroads  with  each  other  can  and  ought  to  be  reduced, 
that  they  should  cooperate  with  each  other  in  eliminating  expenses 
caused  by  undue  competition. 

I  think,  also,  there  are  things  that  can  be  done  by  Congress  in  the 
way  of  recognizing  the  need  for  regulation  of  other  transportation 
agencies,  but  that  the  situation  is  critical  can  not  be  gainsaid,  and 
there  are  many  reasons  for  that.  You  not  only  have  the  competition 
of  other  forms  of  transportation,  which  are  developing  so  rapidlji, 
but  you  have  railroad  rates  at  the  present  time  on  comparatively  high 
levels  in  comparison  with  commodity  prices,  and  that  means  an 
increase  in  the  tendency  which  has  existed  in  recent  years  for  indus- 
tries to  relocate  to  such  an  extent  that  transportation  may  be  reduced. 
That  may  be  a  good  thing  for  the  country,  because  it  tends  to  spread 
industry  around  throughout  the  country,  but  nevertheless  it  does 
decrease  the  amount  of  transportation,  and  the  revenues  of  the 
railroads,  and  the  situation  is  very  serious. 

If  a  large  number  of  receiverships  should  result,  I  am  not  sure 
whether  good  credit  can  be  restored.  Now,  in  the  past,  that  was 
overcome.  There  were  receiverships  galore  following  the  panic  of 
1873,  and  there  were  also  many  receiverships  following  the  panic  of 
1893,  but  in  those  days  we  had  a  rapidly  growing  and  developing 
country,  had  new  lands  for  immigrants  and  others  to  occupy;  we 
were  receiving  immigrants  in  vast  numbers.     We  are  not  doing  that 
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?i?^"  •.  u^  country  is  going^  ^row,  it  seems  to  me,  much  less  rapidly 
than  It  has  before,  and  I  am  mclined  to  think,  rightly  or  wrondy 
tliat  If  we  have  a  large  number  of  railroad  receiverships  at  the  present 
tmie,  that  is  going  to  be  the  last  straw,  so  far  as  credit  and  private 
ownership  of  railroads  are  concerned. 

Now  I  am  not  wedded  to  that  theory  myself,  but  most  people  are. 
and  1  thmk  that  situation  must  be  recognized  if  it  is  desired  that 
private  ownership  of  railroads  be  continued. 

Mr.  HuDDLESTON.  May  I  make  this  suggestion?  You  have 
referred  to  the  undesirability  that  the  courts  should  operate  in  an 
unfavorable  atmosphere,  m  an  emergency  atmosphere.  Do  you  not 
think  that  it  is  just  as  undesirable  that  legislatures  should  undertake 
to  deal  with  a  measure  of  permanent  application  in  what  we  hope  is 
merely  an  emergency  and  temporary  situation? 

Commissioner  Eastman.  I  think^that  it  certainly  ought  to  be  on 

Mr.  HuDDLESTON.  In  a  situation  which  we  certainly  hope  will  onlv 
be  temporary.  -^       f  v  v 

Commissioner  Eastman.  I  think  that  it  ought  to  be  on  guard  not 
to  be  swept  off  its  feet. 

Now,  I  would  like  to  take  up  for  consideration  a  proposed  substi- 
tute for  paragraph  2  of  H.  R.  7117,  and  I  have  copies  of  this  for  the 
members  of  the  committee.  I  would  hke  to  analyze  and  discuss 
that  with  you. 

(The  proposed  amendment  above  referred  to  is  as  follows:) 

n^lSU^-  *h®  e^f^cise  of  its  power  to  prescribe  just  and  reasonable  rates,  the 
commiss  on  shall  give  due  consideration,  among  other  things,  to  the  present  and 
prospective  needs  of  the  public  for  adequate  and  efficient  transportation  faciUtres 
fn  f  hT'^^nhni''  -^^^  ^^T\^J  !*t?  ^"  *^?  movement  of  traffic,  and  to  the  necessity! 
wi  ♦  ^^'"^  interest  that  the  carriers  furnish  transportation  service  at  the 
lowest  rates  consistent  with  adequate  service  and  adequate  provision  for  the 
transportation  needs  of  the  public.  The  fact  that  revenues  fall  with  decreLing 
traffic  111  times  of  economic  depression  or  rise  with  increasing  traffic  in  times  of 
fnaT"J!fHP'-'P^''l^  shall  not  necessarily  be  regarded  as  a  Reason  for  incrlw- 
mg  or  reducing  rates,  as  the  case  may  be;  but  it  is  hereby  declared  the  duty 
nL.f?nfhl^'''r>f' ''''  ^"^  exercise  Its  authority  over  rates  to  the  end  that,  so  far  a^ 
practicable,  the  revenues  denved  therefrom  will,  under  honest,  efficient,  and 
economical  management  and  reasonable  expenditures  for  maintenance  of  way. 

«,ffi«,*i'  f^^'^'^f'*''!?"'^"**?^  ""''^^  *  reasonable  period  of  years,  constitute  a 
sufficient  basis  for  the  mamtenance  of  a  national  svstem  of  railwav  transporta- 
tion at  all  times  adequate  to  the  needs  of  the  public:  Protnded,  That  the  com- 
whiXV^*il\*^H  r^^"*^!«  Iftit^de  to  modify  or  adjust  any  particular  rate 
f'^d^ere^rsectfon^^  ^^^  '^  ^^-^^  ^^^-"t  ratee 

Commissioner  Eastman.  I  may  say  that  the  chairman  of  the  com- 
"^/Tuf^  suggested  that  I  submit  a  proposed  amendment. 

The  Chairman.  That  is  a  substitute  for  the  (2)  on  page  1.  the  para- 
graph down  to  section  2?  v  /       i--^      >        H»xa 

Commissioner  Eastman.  Yes,  sir;  the  paragraph  marked  (2)  begin- 
mng  on  page  1  and  ending  on  line  4  of  page  3.  ^  ^      & 

I  may  say  that  the  chairman  of  the  committee  asked  me  if  Iwould 
attempt  to  condense  paragraph  (2)  into  the  simplest  possible  terms, 
and  that  is  what  I  have  tried  to  do  here.     Now,  in  the  first  place 

1  he  Chairman.  I  made  this  suggestion  to  the  commissioner,  that 
is  that  It  seenaed  to  be  the  thought  of  the  committeee  from  the  ques- 
tions  asked,  that  they  wanted  the  fewest  words  and  the  simplest  lan- 
guage that  were  possible  to  cover  this  situation  and  I  therefore  sug- 
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gested  to  the  commissioner  that  he  prepare  what  he  considered  the 
minimum  of  language  that  would  cover  this  rate-making  provision. 

Commissioner  Eastman.  I  call  your  attention  to  the  fact  that  this 
starts  out  with: 

In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates. 

That  is  at  the  very  beginning,  and  if  you  will  examine  the  interpre- 
tation which  the  commission  gave  to  the  same  language  in  the  present 
section  15a  in  connection  with  the  recent  15  per  cent  case,  and  which 
has  been  incorporated  in  the  record  of  these  hearings,  I  think  that  you 
will  discover  that  there  is  no  inclination  on  the  part  of  the  commission 
to  overlook  or  disregard  those  words,  "just  and  reasonable  rates." 
It  has  given  full  weight  to  them.  They  are  in  this  provision  at  the 
very  start. 

Now,  the  second  thing: 

The  commission  shall  give  due  consideration,  among  other  things,  to  the 
present  and  prospective  needs  of  the  public  for  adequate  and  efficient  transporta- 
tion facilities  and  service. 

I  may  say  that  the  language  which  I  am  now  discussing  is  a  con- 
densation of  that  which  was  offered  by  Colonel  Thom  as  a  suggested 
amendment.  Now,  it  seems  to  me  clear  that  that  is  a  matter  which 
ought  to  be  taken  into  consideration. 

Now,  the  next  thing  is: 

To  the  effect  of  rates  on  the  movement  of  traffic. 

That  also  is  a  matter  which  ought  to  be  taken  into  consideration 
from  the  standpoint  of  the  public  and  the  railroads  as  well. 
Further: 

And  to  the  necessity,  in  the  public  interest,  that  the  carriers  furnish  trans- 
portation service  at  the  lowest  rates  consistent  with  adequate  service  and  ade- 
quate provision  for  the  transportation  needs  of  the  public. 

That  is  from  the  public  point  of  view  also.  The  public  ought  to 
be  charged  the  lowest  rates  possible  that  are  consistent  with  the 
furnishing  of  what  they  also  need,  namely,  good  service. 

Now,  the  next  sentence  brings  in  an  idea  which  is  not  in  the  present 
section  15a,  which  experience  has  shown,  we  believe,  ought  to  be 
there,  and  that  is : 

The  fact  that  revenues  fall  with  decreasing  traffic  in  times  of  economic  depres- 
sion or  rise  with  increasing  traffic  in  times  of  economic  prosperity  shall  not 
necessarily  be  regarded  as  a  reason  for  increasing  or  reducing  rates,  as  the  case 
may  be. 

Now,  that,  we  think,  ought  to  be  recognized  in  the  law.  It  is  not 
there  now.* 

Then,  it  goes  on — this  is  a  combination  of  the  provisions  in  lines 
10  to  17,  of  page  2,  and  of  the  lines  1  to  4,  on  page  3: 

But  is  is  hereby  declared  the  duty  of  the  commission  to  exercise  its  authority 
over  rates  to  the  end  that,  so  far  as  practicable,  the  revenues  derived  therefrom 
will- 
Now,  here  we  put  in  something  which  is  necessary  to  the  protec- 
tion of  the  public — 

under  honest,  efficient,  and  economical  management  and  reasonable  expendi- 
tures for  maintenance  of  way,  structures,  and  equipment  and  over  a  reasonable 
period  of  years,  constitute  a  sufficient  basis  for  the  maintenance  of  a  national 
system  of  railway  transportation  at  all  times  adequate  to  the  needs  of  the  public. 
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Finally,  the  proviso  is  added: 

Protnded,  That  the  commission  shall  have  reasonable  latitude  to  modify  or  ad- 
just any  particular  rate  which  it  may  find  to  be  unjust  or  unreasonable,  and  to 
prescribe  different  rates  for  different  sections  of  the  country. 

I  submit  that  everything  which  is  mentioned  is  something  which  is 
m  the  public  interest.  Now,  if  there  is  something  else  which  is 
simple  and  cardinal  and  which  ought  to  be  specified,  it  can  be  in- 
cluded, but  it  seems  to  me  that  this  covers  the  essential  matters  in 
a  comparatively  simple  way. 

Mr.  HuDDLESTON.  May  I  ask  what  is  the  general  purpose  of  this 
section?     What  do  you  expect  to  accomplish  by  it? 

Commissioner  Eastman.  It  is  a  declaration  of  the  policy  of  Con- 
gress.    It  is  a  declaration. 

Mr.  HuDDLESTON.  To  what  end? 

Commissioner  Eastman.  To  what  end? 

Mr.  HuDDLESTON.  Ycs. 

Commissioner  Eastman.  In  order  to 

Mr.  HuDDLESTON.  It  is  an  instruction  to  the  commission? 

Commissioner  Eastman.  It  is  an  instruction  to  the  commission 
as  to  what  Congress  feels  that  it  ought  to  keep  in  mind  in  establishing 
the  general  rate  level. 

Mr  HuDDLESTON.  Is  it  to  bring  about  a  higher  rate  level  than 
would  otherwise  be  fixed. 

Commissioner  Eastman.  I  am  not,  by  any  means,  certain  that 
that  is  so.  In  fact,  in  view  of  the  provision  in  here  as  to  the  effect 
of  rates  on  the  movement  of  trafl[ic— my  own  belief  is  that  we  shall 
not  have  much  question  about  exorbitant  rates  for  some  time  to 
come,  and  one  of  the  principal  questions  which  the  carriers  will  face 
is  whether  or  not  rates  ought  not  to  be  reduced  in  order  to  secure 
more  revenue. 

Mr.  HuDDLESTON.  Tliis  then  is  not  to  affect  the  level  of  rates? 

Commissioner  Eastman.  Well,  I  think  it  may  affect  the  level  of 
rates,  ^ou  can  not  tell  what  it  will  do.  It  is  a  statement  of  the 
ends  which  Congress  believes  that  the  commission  ought  to  have 
in  mind.  Now,  how  you  shall  arrive  at  those  ends,  depends  upon 
the  evidence  before  you  in  any  particular  case.  It  might  have  the 
effect  of  increasing  certain  rates;  it  might,  under  certain  other  com- 
ditions,  have  the  effect  of  reducing  certain  rates.  It  is  not  an  attempt 
to  instruct  the  commission  to  raise  rates,  or  to  reduce  rates.  It  is  a 
mere  statement  of  the  important  ends  which  Congress  believes  that 
the  commission  ought  to  have  in  mind  in  the  regulation  of  rates. 

Mr.  HuDDLESTON.  Did  I  understand  you  correctly  to  say  that 
mthout  expressing  them  in  the  law^  the  commission  would  have  these 
considerations  in  mind  in  fixing  a  just  and  reasonable  rate? 

Commissioner  Eastman.  In  my  opinion  they  ought  to  have  them 
m  mmd.  In  acting  myself,  I  would  endeavor  to  keep  them  in  mind. 
I  can  not  speak  for  prospective  members  of  the  commission.  I  believe 
the  present  comii..ssioners  would  have  them  in  mind.  But,  if  they 
are  things  which  ought  to  be  considered,  I  do  not  see  why  they  should 
not  be  specified  in  the  law  by  Congress,  and  I  think,  particularly  in 
view  of  present  conditions,  but  even  under  ordinary  conditions,  it  is 
desirable  to  specif}^  them. 

Mr.  HuDDLESTON.  You  think  it  is  possible  to  express  in  the  law 
all  of  the  considerations  that  should  be  borne  in  mind  by  the  commis- 
sion? 
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Commissioner  Eastman.  I  do  not.  I  woidd  confine  it  to  central 
and  cardinal  principles. 

Now,  as  I  say,  if  they  are  not  all  there,  if  there  are  others  which 
can  be  simply  expressed,  and  which  are  similarly  important,  they 
ought  to  be  stated. 

This  seems  to  me  to  cover  the  ground.  Perhaps  I  am  wrong  about 
that. 

Mr.  HuDDLESTON.  May  I  suggest,  merely  as  a  point  of  view  for 
your  consideration,  that  considerable  stress  is  laid  here  upon  the 
maintenance  of  a  national  system  of  railway  transportation.  This 
latter,  1  suppose,  means  the  building  of  new  lines  where  they  may  be 
needed 

Commissioner  Eastman.  Well,  it  means  more  than  that. 

Mr.  HuDDLESTON.  Well,  it  includes  that. 

Commissioner  Eastman.  It  would  include  the  building  of  new  lines 
if  any  were  needed.  It  would  also  include  the  provision  of  proper 
facilities  to  furnish  service.  It  is  quite  likely  that  under  present 
conditions  the  railroads  may  have  to  modify  and  change  their  present 
facilities  in  important  respects,  in  order  to  meet  the  new  demands  for 
service  which  are  brought  about  by  the  other  competing  agencies. 

Mr.  HuDDLESTON.  And  that  clause  applies  as  to  the  attraction  of 
captial. 

Commissioner  Eastman.  I  think  they  have  got  to  be  attractive  to 
capital,  if  you  are  going  to  successfully  operate  privately  owned 
systems  of  railroads. 

Mr.  HuDDLESTON.  The  clause  referring  to  adequacy  of  service; 
adequate  service  and  adequate  provision  for  transportation  needs  of 
the  public. 

It  occurs  to  me  that  there  is  a  zone  of  adequacy  and  that  men 
might  differ  upon  what  was  adequate;  that  certain  degrees  of  ade- 

?[uacy  would  be  uneconomic,  that  people  would  not  be  able  to  pay 
or — the  price  of  the  commodity  shipped  would  not  warrant  it. 

We  have,  for  illustration,  certain  fast  and  luxurious  passenger 
trains.  They  are  nothing  more  than  adequate,  perhaps.  They  cost 
a  lot  of  money,  and  the  railroads  lose  a  lot  of  money  operating  them. 
The  probabilities  are  that  one  passenger  out  of  a  dozen  traveling  on 
them  really  has  the  pressing  need  for  that  kind  of  service  and  the 
other  11  could  do  just  as  well  on  a  much  lower  degree  of  speed  and 
luxiiry. 

I  am  brought  into  uncertainty  to  know  just  what  the  commission 
will  consider  to  be  its  duty  in  that  kind  of  a  situation. 

Commissioner  Eastman.  Well,  I  think  I  perhaps  should  say  this, 
that  there  is  nothing  new  about  the  language  as  to  an  adequate 
transportation  system. 

Mr.  HuDDLESTON.  There  is  nothing  new  about  it. 

Commissioner  Eastman.  That  is  in  section  15a  at  the  present 
time,  and  I  think  also  in  the  Hoch-Smith  resolution,  if  I  recall  that 
correctly. 

Mr.  Huddleston.  May  I  claim  credit  here  for  having  opposed 
that  resolution? 

The  people  need  adequate  service  if  they  are  able  to  pay  for  it. 
The  people  need  adequate  highway  service.  A  40-foot  boulevard, 
and  if  they  are  able  to  pay  for  it,  and  the  use  of  the  road  warrants,  so  be 
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it.     But  if  they  are  only  able  to  pay  for  an  oxcart  road  winding  over 
a  clay  hillside,  why  should  they  go  to  the  expense  of  the  other  road? 

Commissioner  Eastman.  You  are  getting  into  the  realm  of  defini- 
tion of  words,  which  is  always  a  very  difficult  realm  to  get  into. 

Mr.  HuDDLESTON.  I  use  a  great  many  useless  and  unnecessary 
words  in  conversation,  but  not  when  I  am  writing  a  law. 

Commissioner  Eastman.  My  own  impression  is  that  there  is  not 
any  zone  of  adequacy.  A  thing  is  either  adequate,  or  inadequate, 
one  or  the  other,  or  more  than  adequate.  The  question  of  what  is 
adequate,  however,  will  always  be  a  question  of  judgment.  I  do  not 
think  you  can  get  away  from  that. 

Mr.  HuDDLESTON.  I  have  in  my  mind  the  ability  of  the  user  to 
pay  for  the  service.  If  he  is  able  to  pay  for  the  service  he  should  have 
adequate  service. 

Commissioner  Eastman.  I  think  that  I  ought  to  say  that,  so  far 
as  these  luxurious  passenger  trains  are  concerned,  the  railroads  tell 
us  that  those  are  the  trains  on  which  they  earn  the  most  money,  at 
the  present  time.  I  would  not  want  to  see  any  condition  exist  under 
which  the  railroads  would  not  make  their  trains  attractive,  or  would 
quit  trying  to  make  their  passenger  service  generally  attractive. 
However,  I  do  not  think  that  rates  ought  to  be  established,  certainly, 
with  a  view  to  providing  extravagant  or  luxurious  forms  of  service. 
It  does  not  seem  to  me  that  that  can  be  covered  in  the  law.  From 
my  point  of  view,  the  word  "adequate''  is  just  about  the  best  word 
you  can  get. 

Mr.  HuDDLESTON.  "Adequate"  is  not  qualified  by  "reasonably." 

Commissioner  Eastman.  Well,  I  would  not  object  to  that. 

The  Chairman.  Is  not  this  a  thought  that  you  could  take,  "in  the 
exercise  of  its  power  to  prescribe  just  and  reasonable  rates,  the  com- 
mission shall  give  due  consideration,  among  other  things,  to  the  fol- 
lowing," which  would  leave  all  of  these  left  to  the  judgment  of  the 
conmiission  in  the  last  analysis? 

Commissioner  Eastman.  Undoubtedly. 

The  Chairman.  The  matter  of  adequacjr,  the  matter  of  building 
up  a  national  transportation  system  sufficient  to  meet  the  needs  of 
the  coimtry.  Those  are  the  things  that  the  commission  is  directed 
by  Congress  to  give  due  consideration  to. 

Commissioner  Eastman.  They  are  the  ends  which  the  Congress 
thinks  are  necessary  and  which  it  desires  the  commission  to  keep  in 
mind  continually.  Now,  the  question  of  how  you  are  going  to  arrive 
at  those  ends  is  going  to  be  a  question  of  judgment  on  the  evidence. 
You  can  not  get  away  from  that,  it  seems  to  me. 

The  Chairman.  In  other  words,  any  reasonable  rule  of  rate  making, 
the  end  of  it,  of  course,  is  the  jud^ent  of  the  commission. 

Commissioner  Eastman.  We  all  hope  and  beheve  that  the  credit 
of  the  railroads  can  be  restored;  but  there  certainly  is  a  possibility 
that,  do  the  best  we  can,  that  can  not  be  accomplished.  Yet  cer- 
tainly the  law  ought  to  specify  that  that  is  an  end  tor  the  commission 
to  have  in  mind,  and  keep  in  mind  in  its  regulation  of  rates. 

The  Chairman.  Well,  does  not  the  commission  take  into  considera- 
tion, or  does  it,  the  question  of  competition?    Wasteful  competition? 

Commissioner  Eastman.  On  the  part  of  the  carriers,  on  the  part 
of  the  railroads? 

The  Chairman.  Yes.  There  is  certainly  such  a  thing  as  wasteful 
competition. 
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Commissioner  Eastman.  Oh,  I  thmk  that  is  is  very  clear  that 
there  is,  Mr.  Chairman,  and  I  have  made  certam  addresses  m  which 
I  have  called  attention  to  that  particular  matter.  . 

The  Chairman.  Do  vou  know  anybody  that  mdulges  in  much 
more  folly  than  the  railroads  do  when  they  start  out  to  compete 

with  each  other?  , .  ,     ,  „  ,.         *  u     • 

Commissioner  Eastman.  Well,  I  think  that  m  all  lines  of  business, 
probably,  there  is  a  good  deal  of  folly  when  you  get  to  competition. 
The  Chairman.  I  specifically  take  this  mstance.  From  ban 
Antonio,  Fort  Worth,  and  Dallas  to  St.  Louis  and  Chicago,  we  have 
about  three  railroads  runnmg  in  that  direction,  from  Texas.  One  of 
them  puts  on  a  de  luxe  passenger  train  that  would  probably  take 
care  of  all  of  the  people  that  want  to  do  that  fast  travelmg.  H-ach 
one  of  the  others  puts  on  from  one  to  two  trains. 

Now  here  is  what  happened  to  me  during  the  hohdays.  1  hve  ott 
of  the  main  line,  and  I  wanted  to  get  on  the  main  fine  to  come  to 
St  Louis.  The  M.,  K.,  T.  is  closer  to  me  than  any  of  these  other 
raihoads,  and  I  asked  that  one  of  their  trams  be  stopped,  as  1  was 
taking  a  long  journey,  and  under  their  regulations  they  will  stop  for 
passengers  who  are  taking  a  long  trip— about  12  miles  from  my  home, 
and  it  developed  that  the  M.,  K.,  T.  Railroad  has  running  out  of  Texas 
a  fast  tram  at  4.30  for  St.  Louis,  that  stops  about  every  100  miles. 
That  is  called  the  Blue  Bonnet,  and  then  there  is  another  one  coming 
out  at  8  in  the  evening,  and  both  of  them  empty.  That  is  one  of 
the  railroads.     Those  trams  are  less  than  four  hours  apart. 

Now,  it  does  seem  to  me  that  is  a  terrific  waste.  From  tins  little 
town  of  Bells,  to  St.  Louis,  there  were  not  four  people  m  either  one 
of  the  Pullmans  on  the  train,  and  with  the  Texas  special,  foUowmg 
three  and  a  half  hours  later,  the  same  condition  existed.  ,  ,  ^,  . 
Commissioner  Eastman.  Well,  the  raih-oads  have  pooled  their 
passenger  service  in  two  particular  cases,  one  bemg  between  beattle 
and  Portland,  and  the  other  between  the  Twm  Cities  and  Duluth. 

My  own  beUef  is  that  there  are  a  great  many  other  instances 
where  they  can  do  Ukewise  to  great  advantage.  I  have  no  doubt 
that  the  same  thing  is  true  to  a  considerable  extent  of  the  freight 
service  The  railroads  now  have  a  small  army  of  soUcitors,  whose 
business  it  is  to  induce  shippers  to  divert  traffic  from  one  rai^oad  to 
another.  Possibly,  in  certain  cases,  they  may  create  traffic,  but 
largely  speaking  their  job  is  to  attempt  to  persuade  shippers  to  divert 
traffic  from  one  to  another,  and,  often,  to  persuade  them  to  divert 
from  the  direct,  economical,  short  route,  to  a  circmtous  and  un- 
economic route.  .  _  •  X  1 
The  Chairman.  That  is  the  very  next  question  I  was  gomg  to  ask, 

and  you  are  answering  it.  ^i.        i      j 

Commissioner  Eastman.  There  are  many  cases  where  the  railroads, 
in  keen  competition  to  secure  traffic,  provide  certam  facilities  for 
shippers  or  give  certain  allowances  to  shippersfrom  which  they  secure- 
that  particular  railroad  secures  a  temporary  advantage,  but  the 
result  is  that  eventually  all  of  the  competitors  do  the  same  thmg, 
with  the  net  result  that  they  all  suffer  an  added  expense  without 

any  benefit.  ,  .        x-     ^  'x     x* 

Now  we  are  investigating,  or  are  about  to  mvestigate,  a  situation 
of  that  kmd  which  we  beheve  exists  in  New  York.  Of  course,  I 
ought  not  to  predict  what  the  conclusions  are  gomg  to  be  in  that 
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investigation,  but  the  reason  why  we  are  investigating  it  is  because 
we  have  reason  to  beUeve  that  the  raUroads  have  provided,  m  the 
way  in  which  I  have  spoken  of,  tremendous  warehouse  and  storage 
facilities  for  shippers  which  they  are  furnishing  to  them  at  rates  wly 
below  cost,  with  a  net  disadvantage  to  all  of  the  railroads,  as  well  as 
to  tHose  pnvate  mterests  whose  sole  business  it  is  to  provide  storage 
and  warehouse  facilities.  ^ 

That  is  the  sort  of  thing  that  grows  up  from  competition.  One 
railroad  starts  it  and  gets  a  temporary  advantage,  but  before  they 
get  through,  thev  are  aU  doing  it,  and  all  suffering  disadvantage  and 
gaining  no  benefit.  e        « 

I  believe  such  a  situation  exists  throughout  the  country,  that 
there  are  many  cases  of  great  waste,  and  that  the  railroads  must 
correct  those  situations  if  they  are  going  to  pull  out  of  the  present 
situation.     I  think  that  is  one  of  the  essential  things 

Mr.  HocH.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoch. 

Mr.  HocH.  Mr.  Commissioner,  various  spokesmen  for  shippers' 
organizations  have  at  different  times  in  connection  with  rate  cases 
urged  the  necessity  on  the  commission  of  considering  the  value  of  the 
service  rendered  to  the  shippers  as  well  as  the  cost  of  the  service  to 
the  earners. 

Do  you  agree  that  that  is  an  element  that  should  be  considered? 
^    Commissioner  Eastman.  I  do,  and  I  think  there  is  no  doubt  that 
IS  fully  recognized  and  solidly  established  by  the  precedents,  in  con- 
nectiQn  with  deternuning  what  is  a  just  and  reasonable  rate. 

Mr.  HocH  You  think  that  is  of  such  importance,  from  the  shippers' 
st^ndpomt  that  it  should  be  included,  along  with  the  other  factors  to 
which  particular  attention  is  called? 

Coinmissioner  Eastman.  I  would  not  have  any  objection  to  its 
bemg  done.  I  thmk  that  it  is  so  well  established  that  that  is  to  be 
considered  m  determining  what  are  just  and  reasonable  rates,  and 
masmuch  as  we  start  this  proposed  provision  with  the  words  '4n  the 
exercise  of  its  power  to  prescribe  just  and  reasonable  rates,"  that 
tnat  would  be  considered  m  any  event. 

Mr.  HocH.  Is  it  any  better  estabUshed  than  some  of  these  other 
factore  which  you  do  call  attention  to?  Is  not  the  need  of  maintain- 
ing  adequate  service  as  well  estabhshed  in  the  minds  of  the  commis- 
sion now  as  the  necessity  of  considering  the  value  of  the  service? 

Commissioner  Eastman.  Well,  personally  I  think  it  is:  however 
there  are  a  great  many  who  do  not  think  it  is.  ' 

I  think  I  should  say,  perhaps,  with  respect  to  the  value  of  the  service 
tnat  it  IS  a  matter  of  some  doubt  as  to  how  that  principle  is  gomg  to 
be  maantamed  m  the  face  of  truck  competition.  It  has  been  the  prac- 
tice of  the  railroads  to  charge  relatively  more  for  high-valued  traffic 
to  put  a  greater  burden  on  that.  We  have  always  regarded  that  as 
proper,  but  that  may  mean  that  you  get  rates  well  up  above  the  cost 
of  service,  and  it  may  mean,  if  you  do  that,  that  you  will  encourage 
truck  competition,  because  it  gives  the  trucks  a  better  opportunity  to 
come  in  and  take  the  traffic  away  from  you. 

Now,  so  long  as  you  do  not  have  competition  of  that  kind,  you 
could  maintain  that  pnnciple  much  better  than  you  probably  can  in 
the  face  of  such  competition. 
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It  has  been  the  practice  in  the  past  to  throw  the  burden,  so  far  as 
possible,  on  the  high-valued  traffic — in  other  words,  to  place  the 
burden  where  it  can  be  best  borne — and  it  has  also  been  a  practice,  to 
some  extent  at  least,  to  treat  long-haul  traffic  a  little  more  favorably 
than  you  treat  short-haul,  to  put  more  of  a  burden  on  the  short  hauls. 
Now,  unfortunately,  truck  competition  manifests  itself  particularly  in 
the  case  of  short  hauls  and  in  the  case  of  the  high-valued  commodi- 
ties. That  may  result  in  compelling  some  reconstruction  of  the  rate 
structure  and  you  may  find  yourself  eventually  forced  to  place  a 
greater  burden  than  theretofore  on  long-haul  traffic,  and  a  greater 
burden  on  low-valued  basic  commodities  than  has  been  done  in  the 
past.     I  mention  that  not  as  a  certainty,  but  as  a  possible  result. 

Mr.  HocH.  That  is  an  illustration  of  the  fact  that  horizontal  in- 
creases of  freight  rates  is  not  a  scientific  way  to  adjust  freight  rates; 

is  that  true? 

Commissioner  Eastman.  I  think  that  is  true,  especially  when  you 
are  faced  by  such  a  complicated  situation  as  you  have  at  the  present 
time,  due  to  competing  transportation  agencies. 

Mr.  HocH.  And,  horizontal  advances  which  we  had  particularly 
during  and  just  after  the  period  of  Federal  control,  were  only  justifiea, 
that  IS,  that  method,  was  only  justified  from  the  standpoint  of 
expediency? 

Commissioner  Eastman.  Well,  a  good  many  would  agree  with  you 
on  that.  If  you  did  not  have  this  competition  to  consider,  I  am 
inclined  to  think  that  when  cost  of  service  goes  up,  a  horizontal 
increase  is  a  very  fair  way  of  adjusting  the  rates  to  that  increased  cost 
of  service,  provided  the  rates  to  begin  with  are  properly  adjusted. 

Mr.  HocH.  However,  it  often  tends  to  accentuate  such  inequalities 
which  may  have  existed  in  the  rate  structure  before  the  horizontal 
increase? 

Commissioner  Eastman.  That  is  true. 

Mr.  HocH.  That  certainly  is  true  with  reference  to  the  bulky 
products  which  form  a  large  part  of  the  traffic  throughout  my  section 
of  the  country. 

Going  to  tms  proposal  that  you  make  here,  I  notice — I  call  attention 
to  the  sentence  which  reads: 

The  fact  that  revenues  fall  with  decreasing  traffic  in  times  of  economic  depres- 
sion or  rise  with  increasing  traffic  in  times  of  economic  prosperity  shall  not  neces- 
sarily be  regarded  as  a  reason  for  increasing  or  reducing  rates,  as  the  case  may  be. 

Now,  is  there  any  intention  in  that  language  to  convey  the  idea 
that  times  of  economic  depression  call  for  increased  rates,  while  times 
of  economic  prosperity  will  call  for  decrease  of  rates? 

Commissioner  Eastman.  No. 

Mr.  HocH.  The  two  seem  to  be  set  over  against  each  other. 

Commissioner  Eastman.  The  intention  was  not  to  convey  that 
impression.  If  it  is  so  worded  as  to  convey  that  idea,  I  think  that  it 
ought  to  be  changed. 

Mr.  Hoch.  What  I  am  trying  to  get  at  is  this:  Is  there  any  reason 
for  contending  that  the  mere  fact  that  we  have  economic  depression 
and  reduced  revenues  on  the  part  of  the  railroads,  is  that  in  itself  a 
sufficient  argument  for  increasing  the  rates? 

Commissioner  Eastman.  Well,  that  is  precisely  the  position  that 
was  taken  by  the  railroads  in  the  15  per  cent  case,  that  it  was  neces- 
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sary  for  them  to  prove  no  more  than  that  their  revenues  were 
insufficient  to  produce  the  stipulated  earnings. 

Mr.  HocH.  With  reference  to  the  decreases  which  were  made  in 
1921  and  to  the  fact  that  instead  of  resulting  in  a  decrease  in  revenue, 
there  followed  an  increase  in  revenue. 

Commissioner  Eastman.  I  have  said  that  may  have  been,  and  I 
am  inclined  to  think  probably  it  was,  a  coincidence. 

Mr.  HocH.  At  any  rate,  it  is  certainly  a  reasonable  assmnption 
that  there  might  be  circumstances  under  which  a  decrease  in  rates 
IS  what  is  needed  in  order  to  get  more  revenue  rather  than  increase  in 
the  rates. 

Commissioner  Eastman.  I  think  that  is  true. 

Mr.  HocH.  I  would  not  want  anything  in  the  law  to  lend  force  to 
the  contention  that  the  contrary  is  always  true. 

Commissioner  Eastman.  Well,  this  was  intended  to  intimate  that 
it  is  desirable  in  times  of  prosperity  to  permit  the  carriers  to  earn  an 
excess  to  balance  any  deficiencies  in  times  of  economic  depression. 
Now  perhaps  that  idea  is  not  conveyed  as  well  in  that  language  as  it 
might  be. 

Mr.  HocH.  Mr.  Chairman,  I  had  one  or  two  questions  with  re- 
ference to  the  recapture  provision,  but  if  anyone  desires  to  interro- 
gate the  witness  on  this  matter,  rule  of  rate  making,  I  do  not  want  to 
mterfere. 

The  Chairman.  Go  ahead. 

Mr.  BuRTNEss.  I  have  one  or  two  questions  on  this  particular 
point,  Mr.  Chairman. 

Mr.  HocH.  Very  well. 

The  Chairman.  Mr.  Burtness. 

Mr.  BuRTNESs.  Now,  on  this  point  that  Mr.  Hoch  apparently  has 
in  mind,  it  seems  to  me  that  a  confusion  may  arise,  because  of  the 
use  of  the  phrase  "as  the  case  may  be";  that  is,  occasion  an  argument 
for  increases  during  depressions,  and  decreases  in  prosperous  times. 

Why  could  not  those  words  be  left  out  and  possibly  insert  the  word 
"either"  before  the  word  ^'increase,"  so  that  the  clause  would  read: 
''shall  not  necessarily  be  regarded  as  a  reason  for  either  increasing  or 
reducing  rates"? 

I  do  not  know  whether  that  would  be  satisfactory.  It  might  make 
it  worse.  But,  I  just  thought  of  that  language,  because  I  did  get  the 
same  notion  Mr.  Hoch  seems  to  have  as  to  the  two  being  so  offset  as 
to  be  at  least  ambiguous. 

Commissioner  Eastman.  Well,  the  words  ''as  the  case  may  be" 
were  intended  to  indicate  that  the  word  "increasing"  was  to  be 
coupled  with  the  economic  depression  part  of  it,  and  the  word  "re- 
ducing" with  the  economic  prosperity  part  of  it. 

Mr.  Hoch.  That  is  what  I  objected  to,  because  that  gives  credence 
to  the  contention  to  which  I  have  referred. 

Commissioner  Eastman.  Well,  that  states  that  it  "shall  not 
necessarily  be"  the  result. 

Mr.  Burtness.  Of  course,  all  you  want  to  do  is  to  just  write  a 
provision  in  there  so  that  while  the  argument  may  still  be  left,  and 
be  determined  on  the  merits  of  it,  the  idea  is  that  just  changed 
economic  conditions  is  not  to  be  taken  as  prima  facie  reasons  for 
either  increasing  or  decreasing  rates,  regardless  of  what  argument  is 
made,  in  that  respect. 


Commissioner  Eastman.  Well,  it  is  quite  possible  that  language 
can  be  improved  and  I  shall  be  glad  to  give  further  consideration  to 
that,  Mr.  Chairman. 

Mr.  Burtness.  One  more  question.  If  I  understand  you  correctly, 
as  far  as  you  are  concerned,  personally,  you  would  have  no  objection 
to  qualifying,  if  it  would  in  fact  be  a  qualification,  the  word  "ade- 
quate" by  inserting  the  word  "reasonably"? 

Commissioner  Eastman.  I  would  not. 

Mr.  Burtness.  Would  it,  in  your  opinion,  be  a  change  at  all? 
Would    "reasonably   adequate,"' carry   a   different   meaning   from 

"adequate"? 

Commissioner  Eastman.  It  would  not,  as  I  would  interpret  the 

word  "adequate." 

Mr.  Burtness.  That  is  all. 

Mr.  Huddleston.  I  want  to  ask  a  question. 

The  Chairman.  Mr.  Huddleston. 

Mr.  Huddleston.  Mr.  Eastman,  in  deciding  upon  what  is  a  just 
and  reasonable  rate,  does  the  commission  consider  the  cost  to  the 
carrier  of  the  service?  . 

Commissioner  Eastman.  It  does,  whenever  it  has  evidence  m 
regard  to  that  matter  before  it.  That  is  difficult  evidence  to  procure. 
In  an  increasing  number  of  important  cases  it  is  submitted  to  the 
commission.  Such  evidence  has  been  presented  to  the  commission 
in  an  increasing  number  of  cases.  In  the  ordinary  case  of  small 
scope,  no  evidence  of  that  kind  is  presented.  The  usual  evidence  in 
such  cases  takes  the  form  of  rate  comparisons,  and  rate  comparisons 
have  furnished  the  supporting  evidence  on  both  sides  in  the  great 
majority  of  cases  considered  by  the  commission.  But,  as  I  say,  in 
an  increasing  number  of  cases  an  attempt  has  been  made  to  furnish 
studies  of  what  the  cost  to  furnish  the  particular  service  is.  Now, 
that  is  a  very  difficult  matter,  and  when  such  cost  studies  are  pre- 
sented, we  find  that,  as  a  rule,  they  are  criticized  by  both  parties  and 
very  often  the  criticisms  are  valid. 

Mr.  Huddleston.  Is  that  factor  included  in  any  of  the  clauses  in 
this  proposed  amendment  that  you  have  submitted? 

Commissioner  Eastman.  Included  in  what? 

Mr.  Huddleston.  Is  that  covered  by  any  of  the  provisions  of  this 
proposed  amendment? 

Commissioner  Eastman.  Well,  it  is  included  in  the  expression 
"just  and  reasonable  rates,"  and,  of  course,  we  are  largely  talking 
in  this  paragraph  2  about  the  general  rate  level.  So  far  as  a  general 
rate  level  is  concerned,  the  cost  of  service  is  reflected  by  the  operating 
results  of  the  carriers.  It  is  clear  as  to  what  the  cost  of  the  entire 
service  is.  What  we  lack  is  the  cost  of  the  hauling  of  particular 
commodities  or  between  particular  points. 

Mr.  Huddleston.  The  provision  that  "in  the  exercise  of  its  power 
to  prescribe  just  and  reasonable  rates"  seems  to  include  fixing  of 
particular  rates  as  well  as  the  general  rate  level. 

Commissioner  Eastman.  Yes,  I  think  that  that  is  true. 
Mr.  Huddleston.  My  thought  is  that  the  ideal  rate  is  a  rate 
which  covers  the  cost  of  service  perfonned,  plus  whatever  profit 
might  be  considered  fair.     Looking  at  this,  it  seems  to  me  that  that 
thought  is  altogether  ignored. 
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Commissioner  Eastman.  WeU,  of  course,  under  the  doctrine  which 
Has  prevailed  in  the  past,  it  is  necessary  to  consider,  not  only  cost  of 
service,  but  value  of  service,  and  that  means  that  some  traffic  will 
carry  a  ^eater  part  of  the  burden  than  other  traffic.  Under  the  de- 
cisions  of  the  Supreme  Court  we  can  not  require  a  railroad  to  carry 
any  kmd  of  traffic  at  less  than  cost,  but  I  think  we  are  at  liberty  to 
hx  rates  so  ttiat  a  greater  amount  of  profit  is  obtained  from  certain 
forms  of  traffic  than  from  other  forms. 

Mr.  HuDDLESTON.  And  that  other  kinds  of  traffic  may  be  carried 
at  a  loss? 

Commissioner  Eastman.  Not  at  a  loss,  under  the  decisions  of  the 
bupreme  Court,  if  we  know  what  the  cost  is. 

^  Now,  as  I  say,  when  you  get  into  the  reahn  of  cost,  you  are  gettine 
mto  a  very  difficult  matter,  and  for  this  reason:  When  it  comes  to 
determimng  what  the  costs  of  carrying  a  particular  kind  of  traffic  are. 
or  of  carrying  traffic  between  particular  points,  you  have  got  to  ap- 
portion a  lot  of  Items  of  expense  which  are  incurred  in  common  for  a 
good  manv  different  forms  of  service,  and  these  apportionments  have 
to  be  made  on  a  more  or  less  arbitrary  basis— that  is  where  the  dis- 
pute comes,  as  to  whether  those  methods  of  apportioning  expenses 
mcm-red  in  common  for  different  kinds  of  service  are  reasonable 
methods  of  apportionment,  and  I  assure  you  there  is  a  tremendous 
opportumty  for  debate  m  regard  to  those  matters. 

Mr.  Huddleston.  I  have  heard  it  said  that  in  fixing  the  funda- 
mental base  of  rates  on  which  all  rates  are  formed,  practicaUv.  no 
attention  has  been  given  to  the  cost  of  the  service 

Commissioner  Eastman.  WeU,  I  think  the  raUroads  have  not 
attempted  in  general  to  determine  what  are  the  costs  of  hauline 
particular  commodities,  or  traffic  between  particular  points.  I  think 
that  they  do  have  various  rule-of- thumb  measurements  in  their  mind 
which  influence  them  m  making  rates.  I  know  one  particular  road 
which  has  worked  out  some  average  ton-mile  costs,  and  its  traffic 
department  is  instructed  in  making  rates  to  keep  those  average  costs 
m  mind  and  not  to  go  below  them  without  very  careful  consideration 
A  certain  rule-of-thumb  measurement  of  that  kind  I  think  is  used  but 
it  is  quite  true  that  there  has  not  been  an  attempt  to  ascertain  costs 
in  the  way  m  which  many  other  mdustries  at  the  present  time  attempt 
rru  ^^^^^  ^'  ^  complete  system  of  cost  accounting. 
The  Chairman.  Any  other  members  desire  to  ask  any  questions  on 

All  right,  Mr.  Hoch. 
,  Mr.  HocH.  In  the  recent  rate  case  involving  15  per  cent  rate 
increase,  the  commission  stated,  I  beUeve,  that  as  to  many  of  the 
roads  there  was  no  justification  for  increased  rates,  and  the  commis- 
sion suggested  a  poohng  arrangement  under  which  certain  divisions 
were  to  be  made  of  such— I  would  not  say  excess— but  such  extra 
eammgs  as  might  result  from  the  increase. 

Now,  if  we  repeal  the  recapture  provision  and  have  in  the  law  no 
provision  for  such  poohng,  what  will  there  be  left  for  avoiding  an 
unjustifiable  mcrease  m  rates  on  the  part  of  some  of  the  carriers? 

Commissioner  Eastman.  Well,  the  poohng  which  the  commission 
proposed  m  its  ongmal  report  m  the  15  per  cent  case  was  not  based 
on  the  recapture  provisions  of  the  law.  It  was  based  upon  the 
provisions  of  paragraph  1  of  section  5. 


RAILROAD  LEGISLATION 


465 


Mr.  HocH.  Yes;  I  understand  that,  Mr.  Commissioner;  but  that 
was  merely  a  suggestion  on  the  part  of  the  commission  or  an 
attempt,  perhaps,  on  the  part  of  the  commission,  to  attach  a  con- 
dition which  the  law  itself  does  not  specifically  call  for.     Is  that  true? 

Commissioner  Eastman.  Well,  the  commission  felt  that  it  had 
authority  under  the  law  to  require  the  carriers,  as  a  condition  to 
establishing  the  proposed  rates,  to  agree  to  such  a  pooUng  plan. 
Now,  Colonel  Thom  disputes  that  authority,  and  in  his  testimony 
I  notice  that  he  mentioned  that  matter  and  discussed  the  law  with 
reference  to  pooling.  All  I  can  say  on  that  subject  was  said  in  a 
dissenting  opinion  which  I  rendered  in  the  supplemental  report  in 
the  15  per  cent  case,  where  the  pooling  plan  was  abandoned.  Now, 
what  I  said  there  answers  what  Colonel  Thom  said,  in  my  opinion. 

Mr.  HocH.  What  I  am  interested  in  for  the  moment  is  the  question 
of  whether  if  some  sort  of  an  arrangement  as  that  pooUng  arrange- 
ment is  necessary  or  advisable  in  order  to  take  care  of  the  situation 
to  which  the  commission  called  the  attention,  namely,  the  fact  that 
as  to  many  of  the  carriers  no  increases  were  justified,  then  why  should 
that  not  be  settled  beyond  controversy  by  giving  the  commission 
the  power  definitely  to  provide  some  sort  of  pooling  arrangement? 
Would  it  not  be  left,  in  other  words,  in  controversy  if  we  did  not 

provide  for  that? 

Commissioner  Eastman.  Yes,  you  may  be  right  about  that.  I  had 
not  given  that  matter  any  thought  in  this  connection,  because  it  did 
not  seem  to  me  to  be  within  the  purview  of  this  hearing,  which  deals 
with  section  15a.     The  matter  that  you  now  speak  of  is  included  in 

section  5.  .      ,        •   j    ^ 

Mr.  HocH.  That  idea  was  back  of  the  plan,  at  least,  in  the  mind  of 
those  who  were  really  responsible  for  the  recapture  provision? 

Commissioner  Eastman.  There  is  a  resemblance;  yes,  sir. 

Mr.  HocH.  Now,  do  you  think  that  the  recapture  provision  has 
had  a  tendency  to  promote  consolidations? 

Commissioner  Eastman.  I  have  seen  no  indication  that  it  worked 
out  in  that  way. 

Mr.  HocH.  In  the  nature  of  things,  does  it  not  seem  that  it  might 
have  such  a  tendency?  In  other  words,  the  philosophy  that  is 
involved  in  the  provision  seems  to  me  to  tend  toward  consolidation. 

Commissioner  Eastman.  Well  now,  I  know  that  it  was  felt  by 
many  that  the  recapture  provisions  would  result  in  the  strong  carriers 
welcoming  the  opportunity  to  take  in  at  a  low  price  a  carrier  whose 
rate-making  value  was  materially  above  the  price  at  which  it  could  be 
secured,  which  would  give  an  opportunity  to  spread  the  existing 
earnings  of  the  system  over  a  large  valuation. 

Now,  as  I  say,  I  have  not  observed  any  tendency  on  the  part  of  the 
railroads  to  take  over  lines  of  that  character  for  that  reason.  There 
have  been  instances  where  there  have  been  weak  lines  that  have  been 
taken  over  by  strong  lines,  but  in  general,  we  have  had  to  attempt  to 
force  the  carriers  to  take  over  short  and  weak  lines,  rather  than  having 
them  propose  it  voluntarily.  Now,  that  may  be  due  to  the  fact  that 
some  of  the  roads,  many  of  the  roads,  which  are  regarded  as  strong, 
or  are  strong,  financially,  are  not  in  the  recapture  class. 

Mr.  HocH.  You  regard  proper  consoUdations,  at  least,  as  the  only 

Practical  means  in  si^t  of  meeting  the  so-called  problem  of  the  wxak 
nes,  do  you  not? 
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Commissioner  Eastman.  Well,  I  think  there  is  more  to  be  said  for 
consolidation  in  the  case  of  weak  lines  than  there  is  in  other  respects. 
I  have  never  thought  that  consolidation  offered  the  most  hope  of 
securing  economies  such  as  I  discussed  in  my  answer  to  Chairman 
Rayburn's  question,  in  other  words,  the  economies  that  would  come 
about  through  the  elimination  of  wasteful  competition.  I  think 
that  has  got  to  be  done  by  cooperation  between  the  railroads,  that  is 
is  not  Ukely  to  be  done  through  consolidations,  where  the  principle  of 
competition  is  maintained,  and  furthermore  that  the  process  of 
consolidation  takes  a  long  time  and  is  slow,  and  it  has  to  be  watched 
very  carefully  or  abuses  may  arise  which  will  make  the  situation  worse 
than  it  was  before. 

Mr.  HocH.  I  appreciate  the  difference  of  opinion  that  has  been 
expressed  as  to  the  importance  of  the  weak-line  problem,  but  here  is  a 
provision  which  was  conceived  ostensibly  as  a  means  of  meeting  the 
problem  of  the  weak  Unes,  namely,  the  recapture  provision.  Now,  it 
it  said  that  it  has  failed  in  that  purpose,  and  if  there  is  a  problem  of 
weak  Unes,  we  are  leaving  them  with  the  only  thing  in  sight  for 
meeting  that  problem,  however  great  it  may  be,  with  the  movement  for 
consolidation. 

Commissioner  Eastman.  Well,  there  is  in  addition  the  matter  of 
increasing  the  divisions. 

Mr.  HocH.  Divisions  of  the  rates? 

Commissioner  Eastman.  Yes.  That  was  done,  for  example,  in 
the  case  of  the  Kansas  City,  Mexico  &  Orient,  and  I  think  it  was  done 
in  the  case  of  the  Missouri  &  North  Arkansas,  if  I  remember  rightly. 
The  short  lines  have  been  disposed  to  think  that  had  not  been  done 
in  as  many  cases  as  it  should  be. 

Mr.  HocH.  Have  you  given  any  consideration  to  some  provision, 
in  case  we  should  provide  for  a  term  of  years  under  which  a  recap- 
ture provision  should  be  enforced,  rather  than  by  each  single  year, 
for  giving  the  commission  power  to  make  compromise  settlements? 

Commissioner  Eastman.  Well,  I  think  that  in  a  letter  to  the  Senate 
committee  in  regard  to  the  Howell  bill,  such  a  provision  was  sug- 
gested. I  think  that  was  the  first  letter  we  wrote  to  the  Senate  com- 
mittee in  regard  to  the  Howell  bill.  I  can  furnish  you  with  a  copy  of 
the  suggestions  made  at  that  time  if  you  desire  it. 

Mr.  HocH.  Just  in  a  word,  does  the  commission  take  a  position  for 
or  against  the  proposition  to  give  power  to  the  Interstate  Commerce 
Commission  to  make  compromise  settlements? 

Mr.  Eastman.  It  was  put  forward  at  that  time  in  connection  with 
that  letter. 

Mr.  HocH.  What  I  have  in  mind,  is,  it  occurred  to  me,  as  a  result 
of  your  statement  that  we  would  still  be  left  with  litigation  in  case 
we  changed  to  a  10-year  or  perhaps  11-year  period,  whether  it 
might  be  practical,  to  avoid  some  of  the  litigation  by  providing  for 
compromise  settlements. 

Commissioner  Eastman.  I  think  it  would  be  advisable.  Some 
members  of  the  commission,  as  I  recall,  objected  to  such  a  pro- 
vision. I  think  the  natural  result  would  be  to  shrink  somewhat  the 
amount  claimed,  but  I  should  favor,  myself,  such  a  provision. 
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Statement     in     Regard     to     Compromise     Settlements     Inserted     by 

Commissioner  Eastman 

In  a  report  to  the  Senate  Committee  on  Interstate  Commerce  on  January  20, 
1930.  in  regard  to  S.  J.  Res.  104  (71st  Cong.,  2d  sess.),  mtroduced  by  Senator 
Howell,  relating  to  valuation  of  the  properties  of  common  carriers  under  the 
Interstate  Commerce  Act,  the  commission  proposed  a  plan  for  amendmg  section 
16a  which  involved  a  declaration  of  policy  by  Congress  as  to  how  the  rate  bases 
to  be  used  for  rate-making  and  recapture  purposes  should  be  ascertained  by  the 
commission.  At  that  time  it  was  not  proposed  to  repeal  the  recapture  provisions. 
In  that  connection  the  following  statement  was  made  m  the  report: 

"Some  of  the  members  of  the  commission  who  ]om  otherwise  in  this  report 
are  of  the  opinion  that  such  legislation  as  is  recommended  should  be  limited  in 
its  application  to  future  rate  making  and  future  recapture  of  excess  earnings      In 
In  the  case  of  rate  making  its  application  would,  of  course,  necessarily  be  conhned 
to  the  future,  so  that  this  question  really  has  bearing  only  on  recapture      If 
Congress  should  be  of  the  view  that  the  method  of  valuation  which  we  are  here 
urging  for  adoption  should  not  or  can  not  properly,  for  any  reason,  be  applied 
in  determining  the  amount  of  excess  earnings  to  be  paid  by  the  respective  railroad 
companies  during  the  recapture  periods  intervening  between  the  effective  date 
of  the  transportation  act,  1920,  and  the  date  of  the  passage  of  this  proposed  legis- 
lation, then  we  suggest  that  a  further  provision  be  incorporated  in  the  legislation. 
"This  further  provision  which  we  suggest  would  specifically  authorize  us  by 
such  proceedings,  formal  or  informal,  as  in  our  discretion  may  seem  necessary  and 
proper,  to  agree  with  the  respective  carriers  upon  the  amounts  of  excess  earnings 
m  these  past  periods  to  be  paid  by  them.     Our  reason  for  making  this  suggestion 
is  that  present  methods  of  valuation  are  so  cumbersome  and  so  provocative  of 
controversy  and  litigation,  following  prolonged  proceedings,  that  as  a  practical 
matter  it  will  be  almost  impossible,  if  the  usual  methods  of  judicial  procedure 
are  followed,  to  ascertain  and  collect  excess  earnings  without  great  delay  and 
expense,  attended  by  litigation  which  may  react  adversely  on  the  public  interest. 
Authority  to  agree  with  the  carriers  would,  we  believe,   enable  us  to  make  fair 
settlements  with  reasonable  promptness  which  would,  under  aU  the  circumstances, 
not  be  inconsistent  with  the  public  interest.  u     i j  u    ^r 

''There  is,  indeed,  much  to  be  said  for  such  a  plan,  even  if  Congress  should  be  of 
the  opinion  that  the  method  of  valuation  which  we  are  urging  can  properly  be 
applied  to  the  past  recapture  periods.  We  are  confronted  at  present,  owing  to  the 
litigation  which  has  already  ensued  over  recapture,  with  a  tremendous  accumula- 
tion of  recapture  cases  covering  past  periods.  Authority  to  agree,  such  as  we 
suggest,  would  in  anv  event  greatly  help  in  the  prompt  disposition  of  these  cases, 
and  the  sooner  this  work  can  be  brought  to  a  current  and  stable  basis  the  better 
for  all  concerned,  including  both  the  investors  in  and  the  users  of  the  railroads. 

"Commissioner  Farrell  does  not  agree  with  this  recommendation  for  authority 
to  make  agreements  with  carriers  concerning  amounts  due  under  the  recapture 
clause  of  section  15a."  ^ 

Subsequently  a  bill  was  introduced  by  Senator  Howell,  S.  4005  (71st  ^ong-» 
2d  sess.),  which  provided  in  part  for  such  an  amendment  of  section  15a  as  the 
commission  had  recommended  in  its  report  of  January  20,  1930.  1  his  bill 
provided  that  the  specified  method  of  ascertaining  the  valuation  or  rate  base 
should  be  applied,  subject  to  certain  conditions,  to  recapture  in  the  past,  if  a 
carrier  so  elected.  If  there  was  no  such  election,  however,  the  foUowing  provi- 
sions for  agreed  settlements  of  valuation  questions  were  contained  in  paragraph 
(8)  of  the  proposed  amended  section :  .,    ,    x-       xu 

"(b)  In  the  case  of  a  carrier  which  does  not  make  the  aforesaid  election  the 
commission  shall  be  authorized,  for  the  purpose  of  expediting  settlements  for 
the  period  prior  to  January  1,  1930,  to  conduct  such  proceedings  of  a  formal  or 
informal  nature  as  it  may  find  necessary  and  proper  for  the  purpose  of  arriving 
at  an  agreement  with  a  carrier  or  system  with  respect  to  the  amount  or  amounts  of 
excess  income  to  be  recoverable  by  and  paid  to  the  commission;  and  the  commis- 
sion shall  also  be  authorized  to  make  such  agreements,  in  the  exercise  of  its  reason- 
able judgment  based  on  a  careful  consideration  of  the  law  and  the  facts,  so  as  to 
bring  about  a  prompt  and  substantial  compliance  with  the  provisions  of  para- 
graph (6)  of  this  section  as  originally  enacted;  but  no  such  agreement  shall  there- 
after be  used  in  any  proceeding  before  the  commission  or  in  a  court  of  the  United 
States  as  evidence  of  the  value  of  the  property  used  by  said  carrier  or  system . 

"  (c)  If  the  commission  shall  find  it  impossible  to  make  such  an  agreement, 
with  reasonable  expedition,  with  a  carrier  that  does  not  make   the   aforesaid 
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able  thereunder    toeether  with  inflrl?  5*  J/^^?*^  the  excess  income  recover- 
from  four  months  XrtLcoseSf  th^^  '**ll  ^  Pf'  ^^"*  P^^  *"'»»°^ 

recoverable  to  the  date  of  ^te  tavment^f]?  fh^'  '^^'''^  ^^'^  ^^^^  ^"^^^^^  ^^ 

s^Sk'^SSS? fife  -s^sHS 

ture  plan  to  p^t  y^^S?d  no  aJ^me„tTi\^LH*"*?°*t''  ^PP'^  *"«  new  recapi 

tesf '««'°-"" -=^^^^^ 

mission* sLu  be  luthorizeT'loA^I  n^tnl^t'^'/''''  "f^^"'  '^'^'^«°"'  *"«  com- 

<..ide„^ce^?^^v"f.rortht''; -^.rra  "b^  'saiS  rtt^s'^si^i;:!^'^  '''"^^  ■" 

Mr.  HocH.  In  every  case,  so  far  as  you  know,   the  claim  uoon 

iffnTfr  '^^"''^  ^.l'"^  "  •*  r^«  «°  t^e  whole  period  raXr  than 
If  It  IS  left  as  It  IS  in  the  present  law?     Is  that  not  true? 

Commissioner  Eastman.  You  include  1931  in  that? 

Mr.  HocH.  Well,  yes;  including  1931. 

Commissioner  Eastman.  I  am  inclined  to  believe  so  althontrh  T 
have  not  checked  it  up.  If  you  include  1931,  it  Zild  VrSblf  be 
1^  in  evenr  case,  because  I  doubt  whether  there  is  any  carrie? 
that  earned  m  excess  of  6  per  cent  in  that  year,  although  I  n^av  be 
jejy  grossly  m  eiror  in  making  that  guess;  but  so  farrthep/riod 
«nchng  December  31  1930,  is  concerned,  I  think  there  are  a  numbe"^ 

recantrj  wlT''  T""^'  ""^''^  ?^«l«  "^^ht  be  an  amounTto  be 
recaptured  for  each  and  every  year  m  the  period  Now  where  f  hut 
18  the  case  there  would  be  no  re^duction  for  the  whole  Jlriod 

Mr.  HocH.  But,  most  of  them  would  be  very  materially  reduced 
Commissioner  Eastman.  I  think  so.  ^^'^«-uy  reaucea. 
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Mr.  HocH.  When  does  interest  begin  to  run  on  these  amounts 
claimed— when  the  final  report  is  served,  or  when  the  tentative  report 

Commissioner  Eastman.  I  do  not  know  whether  there  is  any 
member  of  our  valuation  force  here  who  can  answer  that  better  than 
I  can.  My  recollection  is  that  in  the  O'Fallon  case  the  court  said 
interest  did  not  begin  to  run  until  there  had  been  a  final  determination 

by  the  court.  -      n     a  i 

Mr.  Benton  informs  me  that  it  is  not  until  there  is  a  final  determina- 
tion by  the  commission.  In  other  words,  if  the  case  is  remanded  to 
the  commission  for  reconsideration,  I  assume  that  interest  would  not 
begin  to  run  until  the  corrections  had  been  made  which  were  reqmred 

by  the  court.  . 

Mr.  HocH.  That  seems  rather  pecuhar,  a  rather  pecuhar  situation 
to  me.  Here  are  tentative  reports  that  are  served  upon  the  earners. 
Now,  in  case  it  should  subsequently  be  proved  that  the  amount 
claimed  was  the  correct  amount,  it  seems  rather  peculiar  that  interest 
should  not  begin  to  run  until  the  final  order  was  served. 

I  notice  that  there  are  about  75  carriers  as  to  which  the  hearmgs 
have  been  completed  but  as  to  which  no  reports  have  yet  been  served. 
The  delay  in  serving  those  reports— and  I  am  not  saying  they  are 
unjustifiably  delayed— but,  the  fact  that  there  is  delay  is  saving  a  vast 
amount  to  the  railroads  in  interest  charges.     Is  that  not  true? 

Commissioner  Eastman.  Well,  if  I  understand  the  situation, 
interest  does  not  begm  to  rim  until  we  have  made  our  final  report,  not 
the  tentative  report. 

Mr.  HocH.  Well,  whatever  the  time  that  the  interest  begins  to 
run,  to  the  extent  there  is  delay  the  Government  is  losing  interest  on 
money  which  the  roads  have  which  belongs  to  the  Government. 
Commissioner  Eastman.  That  is  true. 

Mr.  HocH.  And  the  amount  that  you  have  given,  $361,000,000,  m- 
cludes  no  interest? 

Commissioner  Eastman.  That  is  correct. 

Mr.  Burtness.  Mr.  Chairman,  I  overlooked  asking  one  question 
on  the  redraft  of  paragraph  (2).  I  notice  in  the  matter  of  transporta- 
tion facilities  you  have  added  the  additional  guide  of  efficiency,  in 
addition  to  what  was  in  the  language  before— that  is,  in  addition 
to  "adequate."  Is  there  any  particular  significance  to  the  words  "and 
efficient"  in  the  fourth  line  of  your  draft? 

Commissioner  Eastman.  No;  I  think  I  said  I  was  following  there 
the  draft  which  Colonel  Thom  had  submitted.  He  had  that  language 
in  there,  and  I  saw  no  objection  to  it.  I  did  strike  out  the  words 
"to  the  necessity  for  enlarging  and  improving  such  facilities  and 
services,"  for  the  very  reasons  which  Congressman  Huddleston  has 

suggested. 

Mr.  Burtness.  Do  those  words  really  add  anything  to  the  word 

"adequate"  as  used  there? 

Commissioner  Eastman.  Well,  I  think  they  might.  You  might 
have  facilities  which  were  adequate  from  the  standpoint  of  capacity, 
but  were  not  efficiently  operated. 

Mr.  Burtness.  Of  course,  you  have  the  fimitation  and  qualifica- 
tions later  of  efficient,  honest,  and  economical  management,  and  so  on. 

Commissioner  Eastman.  Yes. 

Mr.  Burtness.  So  that  thought  is  brought  out  there. 
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The  Chairman.  Mr.  Eastman,  we  are  very  much  obliged  to  you 
for  yoiu-  veiT  enhghtening  discussion  again. 
Are  you  through? 

Commissioner  Eastman.  All  that  I  had  intended  to  add  was  some 
comments  on  the  rate  base  theory.  I  would  be  quite  content  to 
incorporate  those  at  the  end  of  my  remarks,  if  that  is  satisfactory. 

Ihe  Chairman.  It  is,  because  to-morrow  we  must  get  through  with 
three  witnesses  and  if  we  are  going  to  have  Mr.  Lewis  on  valuation, 
we  must  have  him  Friday,  and  I  will  state  to  the  committee,  next 
VVednesday,  on  the  17th,  we  have  fixed  to  open  the  hearings  on  the 
holding  company's  bill,  and  we  will  go  through  that  hearing  while  we 
are  having  these  hearings  printed,  and  then  we  will  be  ready  to  take 
up  both  bills,  probably  at  an  early  date  for  consideration. 

Mr.  Shallenberger.  Mr.  Chairman,  I  would  like  to  ask  the  com- 
mission er  a  question. 

The  Chairman.  Mr.  Shallenbei^er. 

Mr.  Shallenberger.  I  would  like  to  ask  you,  Mr.  Commissioner, 
about  this.    You  have  put  at  the  bottom  here: 

aHw""?^?'  '^^^•*  ^^"^  commission  shall  have  reasonable  latitude  to  modify  or 
to  prescribe  diflFerent  rates  for  different  sections  of  the  country. 

Do  you  not  have  that  right  now?     Is  that  new  law? 

Commissioner  Eastman.  Well,  that  is  a  provision  which  is  in  the 
present  section  15a. 

Mr.  Shallenberger.  It  is  in  that  section? 

Commissioner  Eastman.  Yes;  and  was  transferred  to  this  here 

I  want  to  thank  the  committee,  Mr.  Chairman. 

The  Chairman.  Thank  j^ou. 

The  committee  will  nowstand  adjourned. 

(Thereupon,  at  11.48  o'clock  a.  m.,  the  committee  adjourned  to 
meet  the  following  morning,  Thursday,  February  11,  1932,  at  10 
o  clock  a.  m.) 

(The  following  statement  was  presented  by  commissioner  Eastman :) 

n.S'^anH^  ^"*'^^'"  ^T?'  ""^  bill,  namely.  H.  R.  7117,  is  acceptable  to  the  com- 
Senls  whichT«hnnM  il"  T^  ^'P:  insisting  on  H.  R.  7116,  theVe  are  certain  com- 

Mr.  Bledsoe  was  very  fair  indeed  in  his  comments  upon  the  makinir  and  regu- 
lation of  freight  rates.  In  his  discussion  of  valuation,  however  he  held  fast  to 
the  time-worn  railroad  formula  that  the 'Salue'' of  railVoad^^^^^ 
^nd  nh^*  'nf*  ""^  T^^,?"^t»«"  ^"d  the  present  value  of  land^  minus  deprecTatl^n 
tL^P  ^1  ^'^•"f  V*^"^-  Apparently  he  believes  that  in  the  case  of  a  well-oper- 
™rP  "w  nff 'T^^^  ^""^  successful  railroad  system  "going  value"  would  offsTt, 
or  more  than  offset,  depreciation.     He  would  ascertain  original  cost,  if  possible 

othP?  wnrH  '*  "?  ""'T^*  ^^'^P^,  ^"  *^^  ^^^  «^  ^  newly-constructed  prop?rtv-in 
other  words,  only  when  original  cost  and  reproduction  cost  coincide  * 

,.«i.,o!?  formula  has  been  pressed  upon  the  commission  bv  the  railroads  since  our 
valuation  began  It  is  to  llv.  Bledsoe's  credit  that  he  adheres  to  it  at  a  time  when 
opportunists  in  the  railroad  and  utility  field  are  beginning  to  discard  it  because 
of  the  unfavorable  results  which  it  is  likely  to  produce  in  a  period  oMow  and 

Wate?So%2n   s"ffi*  ^H^'  ^"  relies  largely  upon  McArdl^  ..  IndianlpoV^ 
water  L;o.  (272  U.  b.  400),  a  decision  written  by  Justice  Butler  and  reflecting  to 
..rirftv'whon'tr  "■"«»  h^.^^Pr^'^ed    no  d„4t  with  the  utm,it  Ifonest, ''in^ 
Bincent> ,  when  he  was  valuation  consel  for  the  railroads 

Thi  r  Jiil?  ^1!?'°''  has  never  accepted  this  formula,  and  does  not  now  accept  it. 
The  recent  decision  in  the  Richmond   Fredericksburg  &  Potomac  recapture  ca^ 

i.V  \  r  n"  ^7'  ^^?^^^  ^^  ^h'^h  h*^'^  ^««"  furnished  to  the  committee  dis- 
cusses It  fully  and  analyzes  the  McArdle  case,  among  others.     I  direct  attention 


particularly  to  the  discussion  on  pages  506-508  of  that  decision.  The  lawyers 
of  the  commission  are  prepared  to  support  and  defend  that  decision  m  court, 
and  we  fuUv  believe  that  Mr.  Bledsoe's  formula  will  not  be  sustained. 

When  it  comes  to  the  making  of  rates,  however,  Mr.  Bledsoe  practically 
throws  his  valuation  formula  into  the  discard  and  goes  over  to  the  investment 
basis.     I  quote  the  following  from  his  testimony:  ,•  j     * 

♦  *  ♦  "I  do  not  anticipate  if  this  recapture  question  were  disposed  of 
that  there  would  be  any  real  controversy  in  the  future  as  to  value,  unless  the 
commission  made  rates  *so  extremely  low  that  they  did  not  yield  a  fair  return, 
I  might  say,  upon  investment  of  the  carriers  in  the  properties.  I  have  used 
investment' for  comparison,  as  I  think  that  is  the  fair  thing  to  do,  and  I  do  not 
believe  that  you  can  find  any  instance  when  carriers  have  insisted,  1  am  certain 
that  I  have  never  insisted,  that  carriers  were  entitled  to  rates  on  the  basis  of  the 
high  prices  prevailing  in  1919  or  1920."  ,.,   „   t>   ^n^        *  •  t  ko„« 

The  same  idea  underlies  the  rate-base  plan  which  H.  R.  7116  contains.  I  have 
been  accused  by  some  of  attempting  to  bring  about  public  ownership  and  opera- 
tion of  railroads  in  all  manner  of  devious  and  cunningly  concealed  ways.  Ihe 
most  effective  way  to  promote  that  end,  in  my  opinion,  would  be  to  work  for 
heavv  increases  in  freight  rates  under  present  conditions,  the  speedy  consolidation 
of  the  railroads  into  a  very  few  systems,  and  acceptance  by  the  courts  of  the  ex- 
treme valuation  doctrines  urged  by  the  carriers.  On  the  other  hand,  if  investors 
and  carriers  really  wish  to  promote  the  cause  of  private  ownership  and  operation, 
thev  could  do  no  better  than  to  urge  the  rate-base  plan  reflected  in  H.  K.  71  lb, 
because  it  is  a  reasonable  and  practicable  plan  for  guiding  public  regulation  along 
constitutional  lines.  Private  ownership  and  operation  will  be  furthered  by 
adhering  to  what  is  reasonable  and  practicable  and  eschewing  what  is  unrea- 
sonable and  impracticable.  It  is  too  much  to  expect,  perhaps,  that  investors 
and  carriers  will  be  able  to  see  this.     Nevertheless,  it  is  true. 

As  I  endeavored  to  explain  in  my  opening  statement,  the  rate-base  plan  seeks 
to  achieve  in  a  reasonable  and  practicable  way  precisely  the  ends  at  which  the 
valuation  decisions  of  the  Supreme  Court  are,  upon  analysis,  found  to  be  directed. 
H  R  7116  is  intended  to  produce  the  same  results  as  H.  R.  7117.  ihe  only 
difference  in  the  two  bills  is  that  H.  R.  7116  undertakes  to  set  up  for  public  obser- 
vation a  barometer  of  earnings.  Some  such  barometer  will,  in  my  judgment, 
have  to  be  set  up  by  the  commission  in  any  event.  It  was  done  in  the  general 
rate  increase  cases  prior  to  1920,  although  then  absence  of  the  data  which  our 
valuation  work  has  since  made  available  rendered  it  necessary  to  use  the  more 
imperfect  check  of  return  on  the  book  investment  of  the  carriers  in  road  and 

The  testimony  in  these  hearings  indicates  much  misunderstanding  of  the  rate- 
base  plan.  Essentiallv  the  base  used  is  an  approximation,  generously  and  liberally 
arrived  at,  of  the  real  investment  in  carrier  property,  less  such,  amount  as  is 
reserved  for  depreciation.  A  legitimate  criticism,  indeed,  is  that  it  is  too  generous 
and  liberal  an  approximation.  Mr.  Benton  stresses  the  point  that  it  will  include 
the  investment  in  a  good  many  ill-conceived  and  unwisely  constructed  carrier 
properties  which  would  be  unable  to  earn  any  substantial  return  under  any  rates. 
This  is  true;  but  full  allowance  can  be  made  for  that  fact  in  determining  the  fair 
average  return  on  the  aggregate  rate  base,  as  fair  return  is  defined  in  the  bill. 
It  is  that  definition  which  makes  H.  R.  7116  and  H.  R.  7117  essentially  the  same, 
so  far  as  the  ends  at  which  they  are  directed  are  concerned. 

The  argument  is  made  that  the  rate-base  plan  would  introduce  additional 
possibilities  of  litigation,  in  comparison  with  H.  R.  7117.  On  the  contrary. 
H  R  7116  does  not  require  the  commission  to  adhere  to  any  inflexible  standard. 
It  merelv  sets  up  that  standard  as  a  barometer  and  guide,  and  recognizes  the  fact 
that  economic  conditions  will  necessarily  involve  deviations  from  it.  There  are 
no  greater  opportunities,  in  my  judgment,  for  constitutional  attack  on  H.  K. 
7116  than  exist  in  the  case  of  H.  R.  7117.  ^,.      ^  ^-       •     ti    r> 

However,  this  barometer  or  guide  was  set  up  for  public  observation  in  "•  «<• 
7116  as  a  means  of  further  reassurance  to  the  carriers  and  the  investors  in  their 
securities.  Apparently  they  do  not  regard  it  in  that  light.  This  may  be,  and 
I  believe  is,  bad  judgment  on  their  part,  but  in  view  of  their  position,  no  reason 
exists  why  the  commission  should  insist  upon  H.  R.  7116  in  preference  to  H.  R. 
7117. 
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THURSDAY,  FEBRUARY  11,  1932 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

The   committee   met   at    10  o'clock  a.  m.,  Hon.  Sam   Rayburn 
(chairman)  presiding. 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT    OF    C.    D.    CASS,    GENERAL    COUNSEL,    AMERICAN 

ELECTRIC   RAILWAY   ASSOCIATION 

The  Chairman.  All  right,  Mr.  Cass,  you  may  proceed. 

Mr.  Cass.  My  name  is  C.  D.  Cass,  general  counsel  for  the  Amencan 
Electric  Railway  Association.  ,       .     . 

This  organization  is  nation-wide  in  its  scope  and  composes  m  its 
membership  the  substantial  part  of  all  electric  railway  mileage  in  the 

United  States. 

I  want  to  try  and  place  before  you  a  rather  complete  picture  of  the 
relation  of  electric  railways  as  to  this  section  15a,  and  to  the  proposed 
bills,  and,  if  agreeable  to  the  committee,  I  should  like  to  finish  my 
formal  statement,  and  then  submit  to  questions. 

The  Chairman.  Mr.  Cass,  I  do  not  know  whether  we  are  going  to 
be  able  to  let  you  do  that,  because  I  think  that  your  statement  will 
take  a  full  hour? 

Mr.  Cass.  No,  my  formal  statement  will  take  me  about  25  or  30 

minutes. 

The  present  provisions  of  section  15a  of  the  interstate  commerce 
act  exclude  some  electric  railways  in  the  following  language  of  para- 
graph (1). 

When  used  in  this  section  *  *  *  the  term  "carrier"  means  a  carrier  by 
railroad  *  *  *  subject  to  this  act,  excluding  *  *  *  (b)  street  or  sub- 
urban electric  railways  unless  operated  as  a  part  of  a  general  steam  raibroad 
system  of  transportation,  (c)  interurban  electric  railways  unless  operated  as  a 
part  of  a  general  steam  railroad  system  of  transportation  or  engaged  in  the 
general  transportation  of  freight     *     *     *. 

In  several  other  sections  of  the  interstate  commerce  act  there 
appears  language  similar  to  this,  which  was  intended  to  exclude  certain 
electric  railways  from  the  operation  of  the  provisions  of  such  sections. 
There  are  no  such  exclusion  clauses,  however,  in  most  sections  of  the 
act,  and,  of  course,  in  the  rate-making  sections  (1)  and  (15),  electric 
raUways  engaged  in  interstate  commerce  are  included  the  same  as 
steam  railroads.  In  other  words,  the  commission  has  the  same  con- 
trol and  authority  regarding  the  rates  of  electric  railways  transacting 
interstate  business  as  it  has  regarding  such  matters  on  the  steam 
railroads.     Very  little  difference  of  opinion  regarding  this  has  ever 
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existed,  but  what  little  did  exist  was  eHminated  by  the  decision  of  the 
oa^iT^  ^^y^  ""l  ^^^  ^^^^^^^  ^^**^^  ^^  ^^^  ^'i^l^g^  of  Hubbard  case, 
sdd  ^^  ^^^  ^^^^    ^^^^^'  speaking  through  Justice  Brandeis, 

r,.JroL^cf  i^  {l^  *^^  jurisdiction  Of  the  commission  over  them  (that  is,  electric 
[n  iecHnn  W^^^^f.^^^'^^'^y.^^  the  language  of  the  original  act,  which 'declared 
iL  f .i^  I  f^  '^^  provisions  "shall  apply  to  any  common  carrier  engaged  in 
the  transportation  of  passengers  or  of  property  *  *  *  by  railroad  ^'  As 
the  act  made  no  distinction  between  railroads  operated  by  steam  and*  those 
operated  by  electricity,  the  commission  made  none 

It  is,  therefore,  definitely  settled  that  electric  railways  trans- 
porting passengers  and  freight  in  interstate  commerce  are  subject 
to  the  junsdiction  of  the  Interstate  Commerce  Commission  under  the 
mterstate  commerce  act  in  general  the  same  as  steam  railroads 

As  stated,  however,  there  are  several  places  in  the  interstate  com- 
merce act  where  the  Congress  has  seen  fit  affirmatively  to  exclude 
certain  electnc  railways  from  sections  of  the  law,  and  one  of  these 
exclusions  IS  contained  m  the  language  of  section  15a  that  I  have 
quoted.     Therefore,  unless  a  street  or  suburban  electric  railway  is 
operated  as  a  part  of  a  general  steam  railroad  system  of  trkns- 
portation     or  an  mterurban  electric  railway  is  so  operated  or  ''en- 
gaged m  the  general  transportation  of  freight, "  it  is  not  subject 
to  any  of  the  provisions  contained  in  section  15a  as  now  constituted 
It  seems  clear  from  the  reading  of  the  exclusion  language  that 
Congress  intended  that  the  value  of  electric  railways  operated  by 
steam  railroads  should  be  included  in  the  aggregate  values  of  rail- 
roads for  rate-niakmg  purposes,  and  that  Congress  further  intended 
that  electric  railways,  though  independently  operated,  if  engaged  in 
the  general  transportation  of  freight  similar  to  the  business  transacted 
by  steam  railroads,  should  also  be  included  in  arriving  at  an  aggregate 
value  of  railway  property  for  rate-making  purposes. 

Up  to  this  time  there  has  been  no  valuation  of  electric  railways  by 
the  Interstate  Commerce  Commission,  and,  so  far  as  I  am  aware 
there  have  been  no  values  of  electric  railways  considered  in  the 
aggregate  values  of  railroads  in  groups  for  rate-making  purposes. 

Ihe  extent  of  the  relation  of  electric  railways  to  section  15a  as  it 
now  stands  on  the  statute  books  is  best  evidenced  by  the  annual 
report  of  the  Interstate  Commerce  Commission  concerning  electric 
railways.  This  annual  report  is  put  out  in  the  fall  of  each  year  by  the 
fall  of  each  year  by  the  Bureau  of  Statistics  of  the  Interstate  Commerce 
Commission,  and  contams  selected  financial  and  operating  data  of 
electnc  railways  for  the  calendar  year  preceding.  The  last  such 
report  is  for  the  calendar  year  ended  December  31,  1930,  and  is  dated 
September  30,  1931,  and  contains  the  following  information  which  is 
summarized  for  the  purpose  of  brevity: 

Electric  railways  reporting  to  the  commission  iok 

Miles  of  road  operated ft  orS 

Investment  in  road  and  equipment CQ77  dAalt 

Number  of  employees......                             *^^^'  ^S  ?^S 

Freight  cars  owned II                                 Vg  fi^o 

Passenger  cars  owned "IIIII  7  026 

In  quoting  these  figures  I  do  not  intend  to  imply  that  aH  of  the 
electnc  railways  hsted  m  the  commission's  annual  statistical  report 
are  subject  to  the  provisions  of  section  15a.  On  the  contrary,  some 
of  them,  probably  are  not  subject  to  those  provisions,  but  no  final 
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determination  of  the  matter  has  ever  been  made,  and  but  three  or 
four  individual  cases  involving  the  subject  have  ever  been  decided 
by  the  commission. 

Shortly  after  the  passage  of  the  transportation  act,  1920,  the  com- 
mission m  an  effort  to  ascertain  the  relation  of  electric  railways  to 
section  15a  investigated  those  carriers  by  means  of  questionnaires 
and  oral  argument,  and  reached  the  conclusion  that  each  electric 
railroad  must  be  considered  separately  in  determining  whether  or 
not  such  railroad  came  under  its  provisions.  (Application  of  sec.  15a 
of  the  interstate  commerce  act  to  electric  railways,  86  I.  C.  C.  751.) 

Following  this  general  decision  two  or  three  individual  electric 
carriers  asked  to  be  relieved  from  the  provisions  of  section  15a, 
contending  that  they  were  not  "engaged  in  the  general  transportation 
of  freight."  In  one  case  the  electric  fine  was  held  to  be  engaged  in 
the  general  transportation  of  freight  and  subject  to  section  15a. 
(Application  of  sec.  15a  to  Lackawanna  &  Wyoming  Valley  R.  R., 
105  I.  C.  C.  178.)  In  another  case  the  electric  line  was  held  to  be 
excluded  from  the  provisions  of  section  15a  because  it  was  not  engaged 
in  the  general  transportation  of  freight.  (Application  of  sec.  15a  to 
Interstate  Public  Service  Co.,  117  I.  C.  C.  228.) 

These  facts  are  mentioned  to  show  that  a  fairly  large  segment  of 
the  rail  transportation  industry  engaged  in  interstate  commerce  has 
had  no  influence  upon  the  commission's  activities  under  section  15a. 
Values  have  been  found  and  rates  have  been  fixed  mostly  without 
regard  to  the  relationship  of  large  property  values  in  electric  railways 
and  without  taking  into  consideration  a  substantial  number  of  miles 
of  railroad  track.  This  is  not  mentioned  in  a  spirit  of  criticism  but  is 
stated  for  the  purpose  of  indicating  that  rate  fixing  based  upon  aggre- 
gate value  of  property  is  not  an  indispensable  factor  in  commission 
regulation. 

The  exclusion  of  part  of  the  electric  railways  from  section  15a 
originally  was  no  doubt  predicated  upon  the  absence  of  any  valuation 
of  property  as  well  as  the  relative  unimportance  of  electric  railways 
compared  to  steam  railroad  systems  and  the  further  fact  that  electric 
railway  transportation  had  been  quite  largely  considered  as  a  matter 
for  local  State  regulation  as  far  as  possible.  There  were  also  some 
electric  railways  at  that  time  that  were  desirous  of  being  excluded 
from  the  recapture  provisions  of  the  act.  So  in  its  wisdom  Congress 
provided  the  exclusions  that  I  have  described. 

It  would  be  pertinent  at  this  point  to  examine  the  relation  of  the 
recapture  provisions  of  section  15a  to  electric  railways  reporting  to 
the  commission. 

Suppose  that  the  recapture  provisions  of  15a  are  not  repealed  ab 
initio.  In  what  position  de  we  find  tliis  class  of  carriers?  The  first 
step  that  the  commission  would  have  to  take  to  comply  with  the 
provisions  of  15a  would  be  a  series  of  hearings  running  over  a  very 
long  period  of  time  in  which  each  individual  carrier  would  have  to 
be  examined  to  determine  whether  or  not  it  was  excluded  by  the 
language  in  paragraph  1.  One  hundred  and  ninety-five  such  hear- 
ings would  have  to  be  held  in  order  that  each  electric  carrier  report- 
ing to  the  commission  as  of  the  year  ended  December  31,  1930,  be 
examined  to  determine  its  status.  After  this  first  step,  which  would 
take  a  long  period  of  time,  the  carriers  subject  to  recapture  of  earn- 
ings according  to  the  definition  in  paragraph  1  would  have  been  set 
aside  for  further  consideration.     How  many  of  these  there  may  be 
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r.;!l.i.  J    *r         .  *"  *•**'  "*  operated  as  a  part  of  a  general  steam 
«caSre'^'*'"  "'  trai.sportation  would  be  I  the  cir^ubjeSX 

saSv  bSn'^r'^Tjfi*"''"  f''''*°°  ■"  '?S*«^  to  this  would  not  neces- 
samy  be  ftnal.     The  questions  as  to  whether  or  not  an  electric  carrier 

poStrorl7/i?  P"'*  of  a  general.steam  raUroad  system  ofTr^l! 
«1  V?„i    'v     ^  ^i^-  «ng«?«4  "»  the  general  transportation  of  frei<rht 

ras:verbtnt±'o'}Zr"'-'"''^*lfT  N**  S'"''  dTtelSn' 
two  Srn'^f^^^^^^^^^ 

laUage'^oneratPd'^.f  '""^rf  *"  ''"".^  «"*=»'  carrier  Sn"S 
tSTtatfoKi  n^t  K^*'*  ""^  a  general  steam  railroad  system  of 
iransportation    has  not  been  passed  upon  by  the  courts      Some  pIpc 

indenSntir^T?'**  ^^  f'TT  ^"^''^'^^  ^"*  "«  operated  Z£y 
nerlonnpl      R;  ^      completely  separate  executive  and  operating 

fea^to  steaS  rai^r!.  T^-^t""^'  **>*"«  "«  «l««t™  ""mere  undef 
peAonnel  nir™  '  /^^ich  have  some  common  officers  and  othe? 
personnel  but  are  operated  independently,  having  connections  with 
other  steam  railroads  than  the  one  to  wluch  it  is  leased      OfhAr  It 

^^iotL'^l  r*  **■*  question  as  to  whether  or  not  an  indeoendentlv 
operated  electric  earner  is  or  is  not  "eno-a™^  in  tKo  „„„  i  x  ^ 
Dortation  nt  fpoicrV^t  "     T'S;-  !}       engaged  in  the  general  trans- 

portation of  freight  This  question  has  never  been  finally  deter- 
mined As  I  have  heretofore  stated,  a  very  few  oases  hftVp  K»on 
decided  by  the  commission,  but  no  rul^  or  fomula  has  ever  blen  Isid 
down  to  enable  a  carrier  to  determine  thisTuestion  itslf  and  the 
Supreme  Court  has  never  passed  upon  it       '^"^^^^'"^  "«^"'  ^''d  the 

court.  co.ld  b.  taken  ..d  lltie.tiln  m Jht  ™„"  rith  .vS  e^» 

K  %RV^rtr.rp,'s  rtKSizTaSiS 
sjprrjtes.!"  ;fe,2^?r  .•»„"" = ^ 

«WfLv  •?  ^**"°°**  step  involved,  after  it  has  been  determined  what 
dectnc  railways  are  subject,  under  the  classification,  toT^^a^ure 
of  excess  earnmgs  would  be  a  series  of  valuations  of  eacW^noh 
properties.  As  I  have  before  said,  there  has  be^n  no  valuation  of 
electric  earners  under  section  IQa  im  t^  A^t^    n>^    valuation  of 

that  an  original  valuatioTZst  be  Ld^in  e^^e  Jhl^taTcS-and'^ 
revaluation  also — for  everv  rerBntnro  ^^c,       "very  instance— and  a 

be  interminable  and  il^h  cLe  suC  to  l^nLiKl^  ^v'T  ''**"^^ 

Ind^tt  "T'T  '""Vi'  c^  oSr^r^crSeSrnen 
and  to  the  railroads  would  be  far  in  excp^w  nf  fha  T^^o^ik;^;      i 
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carriers.  This  seems  to  me  to  be  a  very  forceful  argument  for  the 
repeal  of  recapture  ab  initio,  because  if  it  is  not  repealed  ab  initio  it 
means  that  the  subject  from  1920  down  to  the  passage  of  this  pro- 
posed law  would  be  opened  up  to  endless  controversy  in  the  manner 
that  I  have  suggested  in  so  far  as  electric  railways  reporting  to  the 
commission  are  concerned. 

One  of  the  present  bills  (H.  R.  7116)  contains  exclusion  language 
affecting  electric  railways.  The  other  bill  (H.  R.  7117)  contains  no 
exclusion  language  and  affects  all  railways  engaged  in  interstate 
commerce  alike. 

If  the  principle  of  rate  making  based  on  aggregate  value  of  property 
in  groups  is  to  be  discarded  and  the  principle  of  recapture  of  earnings 
is  to  be  repealed  there  appears  to  be  no  necessity  of  making  an  exclu- 
sion of  electric  railways  in  the  proposed  new  legislation.  As  a  matter 
of  fact,  not  only  would  there  be  no  necessity  for  putting  in  exclusion 
language,  but  it  would  no  doubt  be  unwise  to  make  any  such  exclu- 
sion. In  other  words,  if  you  do  away  with  the  reasons  for  excluding 
electric  railways  in  this  legislation,  you  should,  of  course,  do  away 
with  the  exclusion. 

I  have  no  desire  to  consume  the  time  of  this  committee  in  discussing 
the  relative  merits  of  the  two  bills  before  you.  They  have  been  ana- 
lyzed by  several  persons  much  more  learned  in  the  complexities  of 
rate-making  law  than  I  am,  and  therefore  it  seems  sufficient  to  say 
that,  according  to  the  overwhelming  evidence  presented  at  this  hear- 
ing, the  principle  of  rate  making  laid  down  in  section  15a  has  been 
found  impractical  and  unsatisfactoiy,  and  that  a  more  simple  and 
flexible  method  is  desirable.  Of  the  two  bills  proposed,  the  parties 
best  informed  seem  to  have  the  conviction  that  H.  R.  7117  more 
nearly  takes  care  of  the  conditions  surrounding  the  whole  subject 
and  better  serves  the  public  interest. 

In  passing,  I  might  also  add  that  I  concur  in  what  has  been 
heretofore  said  concerning  the  beneficial  effect  upon  the  public  mind 
of  a  direction  to  the  commission  to  maintain  a  level  of  rates  that  will 
attract  capital  sufficient  to  meet  and  provide  for  the  transportation 
needs  of  the  public. 

I  desire  now  to  submit  some  observations  with  respect  to  the 
repeal  of  section  19a  concerning  the  valuation  of  carriers  subject  to 
the  act.  Brief  reference  to  the  history  of  the  valuation  section  of 
the  act,  in  my  judgment,  is  pertinent.  In  1910,  Senator  La  Follette, 
of  Wisconsin,  made  a  3-day  speech  in  the  Senate  advocating  the 
Federal  valuation  of  railroads,  but  it  was  not  until  1913  that  the 
valuation  section  was  adopted.  In  the  course  of  Senator  La  Follette's 
discussion  of  this  subject  in  1910  he  pointed  out  that  until  a  valuation 
of  the  railroads  was  had,  the  question  as  to  whether  or  not  a  fair 
return  was  being  made  could  not  be  determined.  At  that  time 
there  was  no  ''fair  return"  provision  in  the  statutes,  and  its  relation 
to  the  subject  of  railroad  rate  making  was  only  a  common-law 
relationship  based  upon  the  then  present  provisions  of  the  statute 
in  regard  to  fixing  rates  that  were  just  and  reasonable.  Fair  return, 
as  it  was  then  known,  related  to  cases  that  went  to  the  courts  on  the 
grounds  of  confiscation,  and  there  was  no  necessity  for  a  valuation 
of  railroads  as  a  whole  for  any  purpose  of  the  law  except  as  to  the 
valuation  of  individual  carriers  when  and  as  confiscation  cases  might 
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arise.  At  that  time  also,  of  course,  competing  forms  of  transporta- 
tion were  few  in  number  and  the  control  of  rates  so  far  as  railroads 
were  concerned  was  of  vastly  more  importance  than  to-day  when 
rate  levels  are  based  pretty  lai^gely  upon  an  amount  that  can  be 
charged  in  view  of  competing  transportation  agencies,  which  amount 
is  very  much  lower  than  would  produce  a  fair  return  upon  any  kind 
of  value  that  could  be  reasonably  set  upon  any  railroad  property. 

In  the  course  of  Senator  La  Follette's  address  in  1910  he  was 
interrupted  by  Senator  GaUinger  of  New  Hampshire  and  was  asked 
this  question: 

I  assume  that  the  amendment  proposed  by  the  Senator  from  Kansas  appro- 
priating $100,000  would  not  be  sufficient  to  more  than  commence  this  work: 
and  I  will  ask  the  Senator  from  Wisconsin  if  I  am  correctly  informed,  or  approxi- 
mately so,  when  certain  gentlemen  who  claim  to  know  a  good  deal  about  this 
matter  say  it  will  cost  eight  million  or  nine  million  dollars  to  do  this  work? 

In  replj^  to  this  question  Senator  La  Follette  described  the  activities 
of  the  Wisconsin  Railroad  Commission  in  a  physical  valuation  of  the 
properties  of  the  railroads  of  that  State,  and  stated  further: 

They  (the  Wisconsin  commission)  have  gone  step  by  step  over  every  inch  of  this 
ground,  and  I  can  say  to  the  Senator  from  New  Hampshire  that  at  an  expense  of 
not  exceeding  $10  per  mile,  or  $2,400,000  for  the  entire  mileage  of  the  United 
States,  we  can  learn  the  value  of  the  physical  properties  of  the  railroad  companies 
of  this  country  engaged  in  interstate  commerce. 

Senator  Gallinger  thereupon  made  this  statement: 

I  stated  that  I  had  been  informed  by  certain  parties  who  claim  to  have  know- 
ledge that  it  would  cost  eight  million  or  nine  million  dollars  to  make  the  valuation. 
The  Senator  a  moment  ago  said  $2,400,000.  The  Senator  in  1906  put  the  amount 
at  $5,000,000. 

In  answer  to  which  Senator  La  Follette  stated  as  follows : 

I  stated  at  that  time  the  total  cost,  I  will  say  to  the  Senator  from  New  Hamp- 
shire, of  a  double  valuation;  that  is,  what  it  would  cost  the  Government  and  what 
in  addition  it  would  cost  the  railwavs  to  check  over  the  work  of  the  Government 
in  order  to  protect  their  interests.  If  we  start  in  on  a  Federal  valuation  of  railway 
property  the  railways  are  likely  to  go  step  by  step  with  the  Government  over  aU 
of  that  ground,  and  in  all  probability  they  will  expend  about  as  much  as  the 
Government  will,  and  in  the  aggregate  it  will  make  about  $5,000,000. 

Emphasizing  the  fact  that  these  estimates  of  cost  were  considered 
to  be  fairly  accurate,  Senator  Elkins  during  the  same  debate  in  1910 
made  the  following  statement: 

Mr.  President,  I  have  a  letter  from  the  Interstate  Commerce  Commission  on  the 
subject  of  the  valuation  of  railroads,  written  March  25,  1908,  more  than  two  yeais 
ago,  in  which  they  state  that  the  expense  incident  to  making  the  examination  as 
to  the  valuation  of  the  railroads  is  estimated  at  $3,000,000;  time  three  years 
I  think  it  will  require  five  years  and  cost  $5,000,000,  and  I  do  not  think  the  results 
would  justify,  this  vast  expenditure. 

I  think  that  I  would  like  to  interpolate  at  this  point,  as  a  compari- 
son, a  statement  made  by  Commissioner  Lewis  to  the  subcommittee 
on  appropriations,  on  January  17,  1930,  and  I  take  it  from  the  hear-^ 
mgs  before  the  subcommittee  of  the  House  Committee  on  Appro-^ 
priations.  Seventy-first  Congress,  second  session,  at  page  479.  This 
is  quoting  Conmiissioner  Lewis,  who  was  then  in  cnarge  of  valua- 
tions.    I  guess  he  still  is. 

Again,  for  the  benefit  of  the  members  who  have  not  been  here  for  all  these 
years,  I  am  going  to  answer  a  question  of  Mr.  Wood,  who  was  then  chairman  of 
the  subcommittee. 
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He  asked  when  are  we  going  to  get  through  with  this  work?  I  said  to  him, 
and  I  am  saying  to  you,  never.  Just  as  long  as  this  act  stays  on  the  books,  that 
long  you  will  be  making  appropriations.  I  do  not  know  whether  they  are  going 
to  be  less  or  more,  but  I  would  not  be  much  surprised  if  they  are  more. 

How  far  wrong  all  the  quoted  figures  just  given  were,  in  regard  to 
the  cost  of  valuation,  is  almost  amazing.  Since  1913  and  up  to  date 
the  Federal  Government  has  expended  more  than  $40,000,000  for  the 
cost  of  the  prosecution  of  valuation  work,  and  Colonel  Thom  advised 
that  more  than  $137,000,000  have  been  expended  by  the  class  I 
steam  railroads  of  the  United  States.  Nineteen  yeai-s  have  elapsed 
and  the  valuations  have  not  yet  been  concluded  on  the  steam  rail- 
roads. Nothing  has  been  done  in  regard  to  valuing  the  minor  carriers 
under  the  act,  such  as  express  companies,  pipe  lines,  telephone  com- 
panies, or  electric  railways;  and  Commissioner  Lewis,  in  testifying 
before  a  subcommittee  of  the  Appropriations  Committee  of  the 
House,  stated  last  year  that  it  would  cost  from  ten  to  twelve  million 
dollars  to  value  these  minor  carriers,  and  that  the  commission  was 
willing  to  go  along  and  do  that  work  at  any  time  the  Appropriations 
Committee  would  furnish  the  money.  If  the  commission's  estimate 
is  as  accurate  in  regard  to  valuing  these  minor  carriers  as  it  was  in 
regard  to  the  valuation  of  steam  railroads,  the  ultimate  cost  would 
probably  be  several  times  ten  or  twelve  millions  dollars,  because  the 
ultimate  cost  for  the  valuation  of  steam  railroads  will  be  more  than 
thirteen  times  as  much  as  Senator  Elkins  said  the  commission 
estimated  in  1910. 

Again  I  want  to  say  that  this  is  pointed  out  in  no  spirit  of  criticism. 
This  is  a  tremendously  large  problem  that  is  being  considered,  and 
the  purpose  of  making  these  statements  is  to  be  helpful  if  possible 
in  arriving  at  a  wise  conclusion. 

I,  therefore,  have  the  feeling  that  a  repeal  of  section  19a  is  not  only 
justified  under  the  proposals  for  changing  the  principles  of  rate  making 
and  repealing  the  plan  of  recapture  of  excess  income,  but  such  repeal 
of  section  19a  is  a  plain  necessary  economy  step  on  the  part  of  the 
Government,  and  surely  it  would  not  be  attended  by  any  disruption 
or  subversion  of  the  commission's  power  or  activities  in  connection 
with  its  regulatory  authority.  The  repeal  of  section  19a  in  the  light 
of  the  proposals  before  this  committee  for  a  rewriting  of  section  15a 
could  work  no  harm  to  the  commission's  authority  2  such  repeal  is 
accompanied  by  a  grant  of  power  to  the  commission  to  keep  in  touch 
with  additions  and  betterments,  construction  of  new  line,  and  so  forth. 
Such  repeal  of  authority  would  not  affect  the  commission's  power  under 
section  20a  over  the  issuance  of  securities.  Neither  would  it  affect 
the  commission's  power  under  section  5  concerning  the  subject  of 
consolidations.  Basic  information  in  respect  of  the  important  rail- 
roads of  the  country  is  now  in  the  commission's  hands,  and  it  should 
be  preserved  and  used  wherever  necessary  in  any  way  the  commission 
deems  advisable;  but  I  submit  that  no  useful  purpose  will  be  served 
by  a  valuation  of  electric  carriers.  Not  only  would  it  be  costly  to 
the  Government  but  it  would  be  more  costly  to  the  electric  carriers 
which  have  no  money  to  spend  in  this  manner,  and  after  the  job  was 
completed  the  information  gathered  would  be  practically  useless  in 
so  far  as  the  commission's  work  is  concerned. 

As  I  have  before  pointed  out,  the  electric  railways  are  treated  in 
the  present  provisions  of  section  15a  in  such  an  indefinite  way  that 
whether  or  not  they  or  any  of  them  are  in  the  class  of  roads  subject 
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to  recapture  is  still  undetermined;  and  this  will  be  true  if  the  recapture 
provisions  are  not  repealed  ab  initio.     Further,  in  so  far  as  rate 
making  is  concerned,  the  general  level  of  interstate  rates  could  not  be 
affected  in  the  slightest  degiee  by  any  value  that  might  be  assigned  to 
an  electric  carrier.     I  want  to  expand  this  thought  a  bit.     These  elec- 
tric carriers  are,  for  the  most  part,  short  railroads  engaged  in  intei^ 
state  commerce,  very  largely  on  account  of  through  routes  and  joint 
rates  in  effect  with  tnmk  line  systems.     Interstate  rate  levels  are — 
always  have  been  and  always  will  be — based  upon  the  service  and 
facilities  of  the  trunk  line  systems.     These  rate  levels  are  estabhshed 
without  regard  to  the  needs  of  any  individual  electric  carrier,  and  such 
carriers  must  utilize  the  rates  provided  or  go  out  of  the  business.     It 
follows  that  in  no  sense  can  valuation  of  electric  carriers  be  important 
in  so  far  as  rate  making  to  provide  a  fair  return  is  concerned,  because 
if  the  rate  level  is  not  compensatory,  the  only  alternative  an  electric 
carrier  would  have  is  to  cancel  out  its  tariffs,  if  the  commission  would 
permit,  and  go  out  of  the  business.     Suppose  such  a  carrier  were  to 
institute  a  confiscation  case  and  prove  that  the  rate  level  was  so 
low  as  to  be  confiscatory.     What  would  it  avail  such  a  carrier?     An 
increase  in  the  rate  level  would  drive  the  business  to  the  lower  general 
level  of  rates  provided  by  competing  carriers;     Therefore,  a  con- 
fiscation case  and  finding  in  favor  of  an  electric  carrier  would  be  of 
no  value.     In  other  words,  these  electric  carriers  engaged  in  inter- 
state commerce  are  controlled  by  economic  forces  that  preclude  any 
relief  from  the  courts  through  the  institution  of  confiscation  cases 
in  regard  to  their  interstate  rate  levels.     Hence,  in  the  absence  of  the 
possibility  of  successfully  raising  the  question  of  confiscation,  there 
would  appear  to  be  no  good  purpose  served  for  the  commission  to  be 
in  possession  of  the  values  of  these  electric  carriers  in  connection  with 
the  establishment  of  interstate  rates. 

In  connection  with  this  subject  of  valuation  of  electric  carriers  it 
should  also  be  pointed  out  that  a  great  deal  of  electric  railway  mileage 
has  been  abandoned  and  taken  up  since  1920.  And,  of  course,  as  to 
this  abandoned  and  discontinued  mileage,  any  moneys  spent  either  by 
the  Government  or  by  the  railroads  would  have  been  utterly  wasted. 
The  process  of  abandonment  and  removal  has  been  going  on  from 
year  to  year,  not  only  >\4th  electric  carriers  but  with  steam  railroads 
as  well,  especially  the  short  steam  railroads  and  branch  lines  of  the 
larger  steam  railroads.  I  have  been  unable  to  secure  very  accurate  data 
on  this  subject,  but  in  comparing  the  annual  statistical  reports  of  the 
Interstate  Commerce  Commission  for  electric  railways  for  the  vears 
1924  and  1930,  I  find  the  following: 

In  1924  th^ere  were  273  electric  railways  shown  in  the  commission's 
annual  statistics.  In  1930  there  were  195,  a  decrease  of  78.  Not 
all  of  the  electric  carriers  included  in  the  78  were  abandoned  and 
removed.  There  have  been  some  consolidations,  and  in  some  instances 
the  commission  has  authorized  the  discontinuance  of  reports  of  certain 
electric  railways  on  account  of  the  small  amount  of  interstate  business 
reported.  For  example,  there  are  some  rather  large  street  railway 
operations  in  this  country  where  a  very  small  amount  of  interstate 
business  is  transacted  on  a  relatively  unimportant  part  of  the  street 
railway  lines.  One  street  railway  company  that  I  know  of,  with 
earnings  of  around  $7,000,000  per  year,  has  a  very  small  interstate 
operation  on  a  few  miles  of  track,  earning  in  round  figures  $150,000 


per  year.  The  interstate  operation  of  that  urban  transportation 
system  is  considered  by  the  commission  of  such  small  consequence 
compared  to  the  street  railway  operation,  that  the  discontinuance  of 
annual  reports  to  the  commission  has  been  allowed.  I  know  of  several 
others  of  a  similar  kind.  So,  I  say,  that  not  all  of  the  78  less  railroads 
reporting  in  1930  than  in  1924  have  been  scrapped. 

There  are,  however,  reported,  as  between  1924  and  1930,  a  reduc- 
tion of  5,275  miles  of  road  operated.  In  other  words,  the  commission's 
statistics  for  1924  show  a  total  mileage  of  road  reporting  of  14,233  as 
compared  to  8,958  in  the  year  1930.  Again  it  may  be  stated  that  not 
all  of  this  track  was  abandoned  and  removed.  Some  of  it,  of  course, 
is  included  in  the  mileage  of  those  roads  that  have  been  relieved  from 
making  annual  reports  to  the  commission.  It  may  be  said,  however, 
that  there  have  been  a  large  number  of  miles  of  electric  railway 
abandoned  and  removed  between  the  years  1920  and  1930,  and  that 
the  process  is  continuing.  The  year  1930  has  mtnessed  a  substantial 
abandonment  of  electric  railway  track  in  the  States  of  Ohio  and 
Indiana,  totaling  some  six  or  seven  hundred  miles.  I  am,  of  course, 
speaking  of  track  owned  and  operated  by  electric  railway  companies 
reporting  to  the  commission.  These  figures  do  not  take  into  account 
the  abandonment  of  street  railway  mileage  which  is  not  under  the 
jurisdiction  of  the  commission.  It  seems  to  me  that  this  is  an  addi- 
tional persuasive  argument  for  the  repeal  of  the  law  requiring  the 
commission  to  value  the  electric  carriers.  Certainly  a  substantial 
proportion  of  the  figures  obtained  from  such  a  valuation  would  become 
utterly  worthless  in  the  course  of  time  by  the  abandonment  and 
removal  of  the  property  that  had  been  valued. 

I  am  prompted  by  questions  that  have  been  propounded  to  other 
witnesses  during  the  course  of  these  hearings,  to  make  one  further 
suggestion  in  regard  to  this  valuation  subject.  While  I  can  not  see 
any  valid  objection  to  the  repeal  of  Section  19a  in  to  to,  leaving  to 
the  commission  the  duty  of  keeping  itself  informed  of  additions, 
improvements,  and  so  forth,  as  I  have  already  stated,  if  the  committee 
upon  a  further  study  and  discussion  of  this  subject  comes  to  the  con- 
clusion that  the  commission's  authority  over  this  matter  should  not 
be  completely  removed  on  account  of  the  possibility  of  some  additional 
original  valuations  being  required  in  confiscation  cases  or  in  connection 
with  the  consoUdation  subject,  it  would  appear  to  me  to  be  worth 
while  to  think  of  the  matter  along  the  lines  of  discontinuing  valuation 
after  the  original  valuations  that  were  in  progress  on  January  1,  1932, 
have  been  completed,  unJess  in  a  particular  case  the  commission  finds 
it  necessary  to  go  forward,  and  in  such  case  they  would  have  the  right 
to  act.  I  have,  therefore,  taken  the  liberty  of  drafting  a  substitute 
for  paragraph  (f)  of  section  3  of  H.  R.  7117,  containing  these  thoughts. 
This  suggested  amendment  is  to  take  the  place  of  subparagraph  (f) 
as  now  contained  in  the  printed  bill  H.  R.  7117,  and  is  as  follows: 

(f)  Upon  completion  of  the  original  valuations  in  progress  on  January  1,  1932, 
the  commission  shall  discontinue  the  valuation  of  carrier  property  and  thereafter 
shall  keep  itself  informed  of  all  new  construction,  extensions,  improvements, 
retirements,  or  other  changes  in  the  condition,  quantity,  use,  and  classification  of 
the  property  of  all  such  carriers  and  of  the  cost  of  all  additions  and  betterments 
thereto  and  of  all  changes  in  the  investment  therein,  in  order  that  it  may  have 
available  at  all  times  the  information  deemed  by  it  to  be  necessary  to  enable  it 
to  revise  and  correct  its  previous  inventories  and  classifications  of  the  properties: 
Provided,  however,  The  commission,  upon  application  or  its  own  motion,  after 
hearing  and  a  finding  that  the  public  interest  so  requires,  may  proceed  with  an 


li 


« 
p 


482 


BAILBOAD  LEGISLATION 


BAILBOAD  LEOIBLA^nOK 


483 


i 


M 


'ill 


original  valuation  of  any  carrier  not  previously  valued   in  orHpr  fn  i.»,li,«  .,./.», 

t  inln?  •  "l?^  ^''^•^^'^^1^  '"^  ^'"?  ^^'^'  ^^1  ^^^  I  Steam  railroacfs  have 
been  mventoned,  originally,  and,  as  I  understand  it,  a  large  part  if 
not  all  of  the  more  important  Class  II  and  Class  III  railroads  have 

Zf  fi,  ^  ""  K^'""^^  valuations  m  progress  as  of  Januaiy  1,  1932,  so 
tchW.7  "^F^n^^  wound  up  and  the  results  placed  in  the  commission's 
archives.  Following  this  proposal  in  the  amendment,  I  have  used 
the  language  as  at  present  contained  in  subparagraph  (f)  so  that  the 

are  coTceme^^    improvements  and  cost  and  retirement,  and  so  forth, 

n^Z^K^  '"^  *'''  ^^''''^  ^"^  ^'''''^^^  *^^  commission  with  such  values  as 
^ifL\!''''Tir  necessary  m  court  proceedings,  I  have  drawn  language  to 

«vpr?t  fn^  i'^""'"'!?"  ^"^  ^^'^^^  ^^^  ^"^  ^ri^^al  valuation  when- 
f bf«  h  11/  *""  "'!u^'''  ""T^^".  ^'  evidence  in  court.  Further  than 
Tn  ;  ii.T  "^'^^"^  ^^""^  valuation  could  not  possibly  be  necessary. 
In  a  confiscation  case,  if  one  should  come  up,  which  of  course  as  I 
have  before  stated,  in  my  judgment  is  a  most  remote  poSty,  the 
commission  would  have  authority  to  use  its  present  valuations  as 
contamed  m  its  archives  and  as  modified  and  amplified  by  its  having 
kept  account  of  changes  m  the  property  of  anv  such  earner  involved 
in  the  confiscation  case.  If  the  case  involved  in  electric  carrier  not 
^J^T^Z  ^^^"/'.^^  authority  would  be  sufficient  for  the  commfs: 
sion  to  proceed  with  an  ongmal  valuation.  This  would  leave  the 
commission  with  power  and  authority  sufficient  to  deal  with  the  valua- 
ut^^Jr''  ^^1  ^'T^®''*  necessarv  to  defend  its  action  in  court,  and 
nf  7l?.  rlr  T  ^^^  t^^Payers  and  the  railroads,  and  the  ratepayers 
of  the  railroads,  of  course  from  the  burden  of  unnecessary  valuations 

However,  I  wish  to  reiterate  that  I  concur  wholly  in  the  recom- 
mendation  of  the  steam  railroads  that  section  19a  be  repealed  as  a 
whole,  except  that  the  present  valuations  should  be  preserved  and 
property'"''''''''         authorized  to  keep  up  to  date  on  changes  in 

Summmg  up,  I  may  restate  our  conclusions  briefly  as— 

cJ,*  •^*.^®u'^*^^^^,"P''^.^?^^®°^t®  ^»1"®  of  railway  propertv  in 
groups  IS  to  be  repealed  and  the  recapture  of  excess  income  is  al^  to 
be  repealed,  electnc  railways  transacting  business  in  interstate 
commerce  should  not  be  excluded  from  sucg  a  new  section  15a. 

«hnnW^^ '''''  ^^'  '^f''^'^  u?  ^^P^,?1^4  ^  <^oto,  and  the  commission 
should  preserve  m  its  archives  all  of  the  records  resulting  from  its 
work  of  valuation  to  date,  and  should  hereafter  keep  itself  informed 
of  changes  in  property  of  all  carriers. 

As  an  alternative  to  a  complete  repeal  of  section  19a,  if  there  is  a 
h!^?.?  ?^.'?''  to  warrant  a  continuance  of  governmental  expendi- 
ture for  valuation  of  railroads  and  the  heavy  expense  of  such  valuation 
to  the  earners  as  great  a  limitation  should  be  put  upon  the  future 
activities  of  valuation  of  railroads  as  is  consistent  with  a  comparison 
of  the  expense  involved  to  the  results  that  will  be  obtained 


The  Chairman.  Any  questions.  Does  any  member  desire  to  ask 
Mr.  Cass  any  questions? 

Mr.  Mapes.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  Your  proposed  amendment  to  section  (f )  does  not  go 
as  far  as  you  really  thmk  it  should,  does  it?  What  you  think  should 
be  done  is  to  repeal  paragraph  (f )  of  section  19a  in  to  to,  is  it  not? 

Mr.  Cass.  No;  it  does  more  than  merely  offer  a  substitute  to 
repeal  19a  in  to  to. 

Mr.  Mapes.  Is  this  the  effect  of  your  proposal?  It  would  say  to 
the  commission  that  it  should  never  make  a  valuation  of  the  electric 
roads,  but  it  would  leave  the  commission  free  to  complete  the  valua- 
tions of  all  steam  roads?    That,  in  effect,  is  what  it  does,  is  it  not? 

Mr.  Cass.  No  ;  it  does  not  say  that. 

Mr.  Mapes.  I  know  that  it  does  not  say  that  in  that  exact  lan- 
guage, but  is  not  that  the  effect  of  it?  As  I  understand  you,  you 
say  that  the  commission  has  started  to  make  the  valuation  of  prac- 
tically all  steam  roads,  and  your  section  would  allow  it  to  coinplete  a 
valuation  of  all  roads  that  it  had  started  to  make  valuations  of. 
Now,  it  has  not  started  to  make  valuations  of  the  electric  lines,  so 
that  it  would  seem  to  me  that  in  effect  your  proposal  would  repeal 
the  provision  that  authorizes  the  commission  to  make  the  valuation 
of  the  electric  lines  but  would  allow  it  to  go  ahead  with  the  valuation 
of  the  steam  roads. 

Mr.  Cass.  That  is  correct,  except  that  the  commission  has  author- 
ity in  any  case,  after  a  hearing  and  a  finding  that  the  public  interest 
requires  it  to  go  ahead  and  make  a  valuation  of  any  carrier  subject 
to  its  provisions. 

Mr.  Mapes.  So  in  effect  it  says  that  the  commission  may  go  ahead 
and  complete  valuations  of  all  steam  railroads,  but  leave  the  electric 
railroads  alone. 

Mr.  Cass.  That  is  right;  but  it  gives  a  distinct  direction  to  go 
ahead  and  value  one  at  a  time,  when  it  is  desired. 

Mr.  Mapes.  If  in  the  judgment  of  the  commission  that  is  necessary. 

Mr.  Cass.  That  is  correct. 

Mr.  Garber.  Mr.  Chairman 

The  Chairman.  Mr.  Garber — are  you  through,  Mr.  Mapes? 

Mr.  Mapes.  Yes. 

Mr.  Garber.  I  have  not  had  the  advantage  of  hearing  your  paper 
read  through,  but  I  understand  that  you  request  the  repeal  of  section 
19a ;  is  that  correct? 

Mr.  Cass.  That  is  correct;  yes,  sir. 

Mr.  Garber.  Well,  now,  the  bill  H.  R.  7117,  provides  for  the  repeal 
of  subdivision  (b)  of  section  5,  which  gives  the  commission  power  to 
prohibit  the  issuance  of  bonds  and  securities  to  a  greater  amount 
than  the  valuation  of  the  roads. 

Commissioner  Eastman  in  justification  for  such  repeal,  if  I  recall 
his  testimony  correctly,  referred  to  the  fourth  paragraph  of  (b)  in 
section  19a  as  being  sufficient  to  accomplish  the  same  purpose. 
Now,  you  are  advocating  the  repeal  of  that  also. 
Mr.  Cass.  Yes,  sir. 

Mr.  Garber.  Well,  what  do  you  offer  instead,  as  a  regulation,  as  a 
proper  regulation  of  the  issuance  of  securities,  of  bonds  and  stocks  to 
protect  the  public? 
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Mr.  Cass.  The  commission  has  that  power  now,  Mr  Garber 
The  act  contams  all  of  that.  The  commission  has  the  inventories  of 
all  ot  the  railroads,  railway  property,  of  the  United  States.  Under 
the  umfomi  system  of  accounting  that  has  been  in  the  act  since  1910 
by  which  the  steam  railroads,  and  electric  railways,  have  kept  their 
accounts  have  set  up  all  of  the  additions  and  betterments,  and  retire- 
ments, that  have  taken  place. 

Now,  with  the  basic  information  contained  in  the  commission's 
archives,  together  with  the  additional  information  that  can  be 
Obtained  from  the  bookkeeping  that  has  been  done  under  prescribed 
methods  of  the  commission,  they  should  have  all  of  the  information 
necessary  under  which  to  predicate  everj^  move  in  regard  to  con- 
solidations. ^ 

Mr.  Garber.  And  these  sections  about  to  be  repealed  will  not  be 
necessary  for  the  regulation  of  the  issuance  of  securites  or  bonds,  in 
your  opmion?  ' 

^  Mr.  Cass.  I  do  not  say  that,  because  if  the  valuation  had  not  been 
m  the  acts  up  to  now,  no  valuation  would  have  tnken  place  if  19a 
had  not  been  passed  m  1913. 

Mr.  Garber.  You  think  that  such  valuation  could  be  utilized  as  a 
future  protection? 

Mr.  Cass.  I  should  say  that  it  could  be  utilized  in  the  future  as  in 
the  past,  on  which  the  commission  should  exercise  sound  discretion 
in  the  matter  of  consolidation. 

Mr.  Garber    Do  you  recall  the  provisions  of  paragraph  4  of  (b)? 

Mr.  Cass.  Of  section  19a;  you  are  speaking  of  paragraph  4  of  (b) 

Mr.  Garber.  Gi\dng  the  commission  full  information  at  all  times  of 
all  moneys  received  by  reason  of  the  issuance  of  '^stocks,  bonds  or 
other  securities;  upon  the  syndicating,  banking,  and  other  financial 
arrangements  under  which  such  issues  were  made,  and  the  expense 
thereof;  and  upon  the  net  and  gross  earnings  of  such  corporations: 
and  shall  also  ascertain  and  report  in  such  detail  as  may  be  determined 
by  the  commission  upon  the  expenditures  of  all  moneys  and  the  pur- 
poses for  which  the  same  were  expended." 

Mr  Cass.  I  think  that  you  will  find  the  substance  of  that  under  the 
complete  contro    of  the  commission,  Mr.  Garber,  in  section  20a 
Ihe  commissions  control  over  the  issuance  of  securities  of  steani 
roads  is  plenary.     They  can  not  do  anything  x^-ith  regard  to  the 
issuance  of  securities  that  the  commission  does  not  direct 

Mr.  Garber.  I  believe  that  is  all. 

The  Chairman.  All  right,  Mr.  Cass. 

Mr.  Cass.  May  I  take  just  a  couple  of  minutes  moi-e  to  call  atten- 
tion to  one  or  two  things  that  I  overlooked.  I  do  not  want  to  en- 
croach upon  the  time  of  the  other  witnesses.  You  said  I  could  have 
an  hour,  Mr.  Chairman. 

The  Chairman.  Go  ahead.     I  will  stand  by  what  I  said. 

Mr.  Cass.  There  have  been  several  questions  raised  by  members  of 
the  committee  m  regard  to  wiping  out,  by  a  repeal  of  the  recapture 
section,  this  great  levehng  process  that  was  supposed  to  ensue,  from  a 
contingent  fund,  set  up  from  the  recapture  of  excess  earnings  and  I 
think  It  was  Congressman  Hoch  that  wondered  whether  or  not  that 
would  be  m  the  pubhc  interest,  or  in  substance,  that  is  what  he  said 

1  wanted  to  call  attention  to  the  fact  that  there  is  another  thing  in 
the  statute,  a  provision,  that  has  not  been  utilized  very  extensively 


a  matter  that  Colonel  Thom  spoke  of  the  other  day,  very  shortly, 
and  that  is  the  matter  of  division  of  through  rates. 

The  commission  has,  in  subparagraph  6  of  section,  15  very  wide 
authority  over  the  division  of  money  earned  on  joint  rates. 

I  would  like  to  read  this  language  to  you,  because  I  think  it  is 
pertinent  to  the  question  as  to  how  it  would  be  possible  to  utilize 
some  of  the  excess  earnings  of  the  strong  railroads  to  help  the  unfor- 
tunate or  weak  railroads. 

I  am  reading  from  the  last  paragraph  of  subparagraph  6  of  sec- 
tion 15: 

In  so  prescribing  and  determining  the  divisions  of  joint  rates,  fares,  and  charges, 
the  commission  shall  give  due  consideration,  among  other  things,  to  the  efficiency 
with  which  the  carriers  concerned  are  operated,  the  amount  of  revenue  required 
to  pay  their  respective  operating  expenses,  taxes,  and  a  fair  return  on  their  rail- 
way property  held  for  and  used  in  the  service  of  transportation,  and  the  impor- 
tance to  the  public  of  the  transportation  service  of  such  carriers  and  also  whether 
any  particular  participating  carrier  is  an  originating,  intermediate,  or  delivering 
line,  and  any  other  fact  or  circumstance  which  would  ordinarily,  without  regard 
to  the  mileage  haul,  entitle  one  carrier  to  a  greater  or  less  proportion  than  another 
carrier  of  the  joint  rate,  fare,  or  charge. 

Now,  properly  utilized  by  the  Interstate  Commerce  Commission, 
that  very  provision  would  be  a  great  help  in  leveling  off  the  peaks  of 
excess  earnings  of  very  strong  railroads. 

The  question  has  been  passed  on  by  the  Supreme  Court  in  several 
cases.  It  was  originally  determined  in  the  New  England  Division 
case,  and  the  limitation  that  the  Supreme  Court  set  upon  the  com- 
mission in  its  right  to  divide  the  money  between  the  railroads,  is  that 
it  must  leave  enough  money  in  the  hands  of  the  railroad  to  keep  it 
from  being  confiscated. 

Colonel  Thom  made  that  statement  the  other  dav.  I  want  to 
emphasize  that  again.  I  say  that  the  only  limitation  that  there  is 
confronting  the  commission  on  the  question  of  dividing  the  earnings 
on  joint  rates  is  the  proposition  that  you  can  not  take  so  much  away 
as  to  confiscate  the  property  of  a  railroad. 

Now,  may  I  suggest  an  example.  This  is  purely  an  extreme  ex- 
ample, for  the  purpose  of  illustration :  The  Wabash  Railroad  is  in  the 
hands  of  a  receiver.  You  were  told  yesterday,  or  day  before,  by 
Commissioner  Eastman,  that  the  Bessemer  &  Lake  Erie  was  declaring 
150  per  cent  dividends  or  more,  and  now  it  probably  is  true  that  the 
earnings  of  the  Bessemer  &  Lake  Erie  are  above  a  fail-  return.  I  am 
not  saying  it  is  true,  but  it  may  be  true. 

Now,  on  a  shipment  originating  on  the  Wabash,  destined  to  some 
point  on  the  Bessemer  &  Lake  Erie,  the  commission  would  have  the 
right  to  divide  a  joint  rate  between  those  two  railroads,  the  substance 
of  which  would  go  to  the  Wabash,  which  needed  it  and  be  taken  away 
from  the  Bessemer  &  Lake  Erie,  which  is  earning  an  excess  return. 

Now,  that  principle  has  been  followed  through  in  several  Supreme 
Court  decisions.  If  you  are  interested  in  those  decisions  and  want  to 
follow  them,  they  can  be  put  in  the  record,  or  I  can  read  them  in. 

The  Chairman.  We  will  be  very  glad  to  have  you  put  them  in. 

(The  decisions  above  referred  to  are  as  follows:) 

New  England  Divisions  case  (261  U.  S.  184). 
U.  S.  V.  Abilene  &  Southern  (265  U.  S.  274). 
Brimstone  R.  &  Canal  Co.  v.  U.  S.  (276  U.  S.  104). 
Beaumont  S.  L.  &  W.  Ry.  Co.  v.  U.  S.  (282  U.  S.  74). 
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Mr.  HocH.  Your  view  of  that  is  that  the  commission  has  power  in 
dmdmg  a  through  rate  between  carriers  to  increase  the  proportion  to 
one  earner  solely  on  the  ground  of  the  financial  condition  of  that 
earner,  leavmg  out  of  it  entirely  the  question  of  the  cost  of  the  serv- 
ice,  the  service  rendered  by  the  different  carriers,  and  settling  it  solely 
^Pon  the  question  of  the  financial  condition  of  the  two  carriers? 
Ti>r  tV  ^A^?-  ^®i,"^6  read  a  quotation  in  answer  to  that  question. 
Mr.  Hoch,  from  U.  S.  v.  Abilene  &  Southern  (265  U.  S.  264). 

In  determining  division  of  joint  rates  the  Interstate  Commerce  Commission 
may,  in  the  public  mterest,  consider  the  financial  needs  of  a  weaker  road  and  give 
a  division  larger  than  justice  merely  as  between  the  parties  would  suggest  in  order 
to  maintain  it  in  effective  operation  as  a  jjart  of  an  adequate  transportation  sys- 
tem,  provided,  it  shall  leave  to  its  connections,  an  adequate  amount  to  avoid  a 
confiscatory  result.  ^^  «vwiu  » 

•x  ^^-  HuDDLESTON.  May  I  ask  whether,  fn  suggesting  confiscation, 
it  IS  held 

Mr.  Cass.  I  beg  your  pardon. 

Mr.  HuDDLESTON.  Whether  the  carrier  has  left  we  will  say.  anv« 
thing  above  a  fair  return. 

Mr.  Cass.  I  do  not  think  that  that  direct  question  has  ever  been 
passed  upon,  but  I  can  not  see  how  the  Supreme  Court  could  say  that 
the  balance  of  a  rate  would  be  confiscatory,  if  in  fact  it  was  not 
confiscatory. 

Mr.  HuDDLESTON.  The  point  at  issue  is  whether  the  particular  rate 
must  yield  the  earner  a  fair  return,  or  whether  the  carrier  must 
receive  a  fair  return  from  all  business. 

Mr.  Cass.  If  the  carrier  was  receiving  a  fair  return  on  the  property 
used  m  the  public  service,  my  slant  on  that,  Mr.  Huddleston,  would 
be  that  the  particular  rate  could  not  be  changed  on  the  ground  that  it 
was  confiscatory. 

Mr.  Huddleston.  In  short,  the  carrier  could  be  required  to  render 
a  gratis  service. 
Mr.  Cass.  Well,  as  an  extreme  example;  yes. 

^   Mr.  Huddleston.  That  may  be  the  law,  but  I  do  not  believe  that 
It  is. 

Mr.  Cass.  I  am  not  saying  it  is  the  law,  but  that  is  an  extreme 
example.  It  probably  has  not  been  passed  upon,  but  certainly  in 
the  division  of  the  rates  on  the  Supreme  Court's  basis,  that  could  bo 
done. 

Mr.  Huddleston.  I  do  not  see  how  you  can  reason,  that  a  carrier 
IS  not  entitled  to  a  fair  return  from  the  particular  rate. 

It  seems  to  me  to  be  confiscation  if  a  rate  is  fixed  so  low  that  the 
earner  can  not  get  a  profit  out  of  it. 

Mr.  Cass.  In  answer  to  that,  if  the  carrier  was  earning  a  fair  return 
and  It  would  earn  an  additional  return  on  the  rate  that  was  not  divided 
to  suit,  then  it  would  be  earning  above  a  fair  return. 

Mr.  Huddleston.  To  apply  that  principle,  let  us  say  that  all  of 
the  traffic  rec^eived  by  the  Bessimer  &  Lake  Erie  is  from  other  carriers 
and  that  each  of  these  carriers  could  proceed  to  the  commission  and 
get  a  gratis  service  out  of  the  Bessemer  &  Lake  Erie,  until  you  got 
around  to  the  last  one  which  would  be  deprived  of  this  benefit,  because 
^t  ^aPPened  to  ask  for  it  after  the  others  had  gotten  their  division 

Mr.  Cass.  No;  I  think  that  that  is  a  more  extreme  illustration 
than  the  one  that  I  gave. 
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Mr.  Huddleston.  I  am  trying  to  test  the  principal  by  an  extreme 
illustration. 

Mr.  Cass.  I  think  that  the  element  of  reasonableness  would  enter 
into  that* somewhere,  but  certainly  the  point  that  I  am  trying  to  make 
by  these  extreme  illustrations  is  that  the  commission  does  have  a  right 
to  divide  the  rates  between  the  railroads  in  such  a  manner  as  to  take 
from  the  excessive  earnings  of  one  and  give  to  the  other. 

Mr.  Huddleston.  Each  carrier  would  get  a  slice  of  what  other- 
wise would  go  to  the  Bessemer  &  Lake  Erie  until  they  got  around  to 
the  last  one,  and  when  it  asked  for  its  slice  the  commission  would 
say  that  it  could  not  have  it  because  it  would  be  confiscatory — because 
the  Bessemer  &  Lake  Erie  would  be  deprived  of  a  fair  return — and 
then  the  commission  would  have  to  go  back  and  take  away  from 
these  connecting  carriers  that  which  they  had  previously  been  given. 
They  would  have  to  make  readjustments. 

Mr.  Cass.  That  would  be  one  method,  readjust  it  so  that  every- 
body would  get  a  share. 

I  want  to  pass  from  that  quickly  to  a  matter  that  occurred  to  me 
yesterday. 

The  Chairman.  Now,  Mr.  Cass,  we  have  to  hear  three  other 
witnesses. 

Mr.  Cass  (continuing).  And  that  is  whether  or  not  the  receiver- 
ships and  foreclosures  of  railroads  that  are  in  the  estimated  recapture 
class  would  extinguish  the  Government  claims,  and  I  have  made  a 
very  cursory  examination  of  it,  and  I  think  the  priority  specified  in 
the  statute  for  Government  claims  would  not  apply  as  against 
mortgage  holders  under  foreclosure. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Cass. 

Mr.  Cass.  Thank  you. 

STATEMENT  OF  FRED  N.  OLIVER,  GENERAL  COUNSEL  SECURITY 
OWNERS'  ASSOCIATION  (NATIONAL  ASSOCIATION  OF  OWNERS 
OF  RAILROAD  AND  PUBUC  UTIUTIES  SECURITIES  (INC.)), 
MILLS  BUILDING,  WASHINGTON,  D.  C. 

The  Chairman.  Mr.  Oliver,  you  are  recognized  for  15  minutes. 

Mr.  Oliver.  Mr.  Chairman,  I  am  general  counsel  for  the  Secu- 
rity Owners'  Association.  I  shall  deal  as  much  as  possible  in  the  15 
minutes  allowed  to  me  with  the  rate-making  section,  and  Mr.  Demp- 
sey  will  follow  me  and  he  will  deal  with  repeal  of  the  recapture 
provision. 

The  Chairman.  What  section  is  that? 

Mr.  Oliver.  The  rate-making  section,  section  15a. 

Mr.  Dempsey  wiU  follow  me  and  will  deal  briefly  with  the  retro- 
active repeal  of  the  recapture  provision. 

The  Chairman.  You  gentlemen  who  are  not  able  to  get  all  of  your 
statements  in  may  put  them  in  the  record. 

Mr.  Oliver.  As  if  read? 

The  Chairman.  Yes. 

Mr.  Oliver.  I  shall  abridge  my  statement  in  the  interest  of  time. 

The  Security  Owners  Association  was  organized  in  1917,  nearly  15 
years  ago,  as  the  National  Association  of  Owners  of  Railroad  Securi- 
ties; it  has  continued  through  its  existence  to  be  actively  interested  in 
the  protection  of  the  credit  of  the  railroads  as  a  whole.     Through  its 
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direct  membership  it  represents  a  large  proportion  of  the  outstanding 
securities  of  the  American  railways.  Included  in  its  membership  are 
mutual  institutions  of  a  public  or  quasi-public  nature,  such  as  many 
of  the  insurance  companies  and  savings  banks,  wliich  hold  fo;-  perma- 
nent investment  railroad  securities  amounting  in  the  aggregate  to 
several  billions  of  dollars.  While  it  is  difficult,  due  to  fluctuating 
conditions,  to  give  the  exact  amount  of  the  holdings  of  these  institu- 
tions, it  was  estimated  during  the  recent  Fifteen  Per  Cent  case  that 
they  held  about  five  bilHons  of  the  approximately  eleven  billions  of 
railroad  bonds  outstanding.  The  association's  membership  also  in- 
cludes other  large  institutional  holders  of  railroad  securities,  such  as 
banks  and  trust  companies  acting  in  a  fiduciary  capacity,  universities, 
hospitals,  charitable  organizations,  as  well  as  many  individual  security 
holders,  numbering  in  all  about  10,000. 

The  association's  membership  consists  wholly  of  investors — bond 
holders — though,  of  course,  many  of  its  members  are  also  stockholders; 
its  membership  extends  to  every  State  in  the  Union. 

We  wish  to  have  it  distinctly  understood  that  the  association  does 
not  represent  the  houses  of  issue,  the  sellers  of  securities  or  the  bank- 
ing houses  whose  business  it  is  to  finance  directly  the  security  issues 
of  railroads.  In  other  words,  we  do  not  represent  and  we  do  not 
assume  to  present  the  viewpoint  of  Wall  Street. 

All  of  the  assets  of  mutual  organizations,  whether  insurance  com- 
panies or  savings  banks,  are  held  for  the  benefit  of  their  patrons. 
They  have  no  stockholders.  The  interest  of  this  class  of  investors 
in  railroad  securities  is,  therefore,  very  closelv  akin  to  the  public 
interest,  for  the  reason  that  those  securities  in  large  part  protect  the 
savings  deposits  and  life  insurance  policies  of  many  millions  of  people. 

For  many  years  railroad  bonds  were  considered  as  being  next  to 
Government  bonds  in  safety  and  soundness.  Unfortunate  and  un- 
precedented conditions  at  present  have  depressed  those  bonds  to 
extremely  low  levels,  but  under  proper  guidance  and  encouragement 
we  feel  they  will  return  to  their  former  status.  There  are  three  causes 
which  stand  out  as  being  principally  responsible  for  the  present 
railroad  situation.  The  first,  of  course,  is  the  economic  depression. 
The  second  is  unrestrained  and  unregulated  competition,  and  the 
third,  in  our  opinion,  is  restrictive  legislation  and  regulation.  It  is 
one  phase  of  the  latter  that  the  committee  is  inquiring  into  in  this 
proceeding. 

Commissioner  Eastman  has  told  you  that  the  association  was 
largely  responsible  for  the  enactment  of  section  15a,  and  in  this  he 
was  entirely  correct.  It  is  not  necessary  to  recite  conditions  pre- 
vailing prior  to  and  during  1919  because  undoubtedly  they  are  well 
known  to  the  committee.  The  owners  of  railroad  securities  had 
lost  confidence  in  the  integrity  of  railroad  investments.  The  rail- 
roads were  in  poor  physical  condition  following  the  war  and  Congress 
realized  that  if  private  operations  were  to  be  resumed  it  was  essential 
that  the  railroads  should  be  assured  a  continuous  flow  of  capital 
from  investors  sufficient  to  enable  them  to  improve  and  expand  their 
properties.  In  no  other  way  could  the  railroads  render  adequate 
service  and  take  care  of  the  growing  transportation  needs  of  the 
country. 

Section  15a  was  devised  for  the  purpose  of  restoring  the  confidence 
of  the  public  in  railroad  investments,  or  in  other  words,  or  restoring 
railroad  credit.     It  was  believed  that  by  assuring  the  railroads  a  fair 
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return  investors  would  once  more  direct  their  funds  into  the  railroad 
industry. 

It  may  be  said  that  the  railroads  have  expanded  sufficiently  to  take 
care  of  transportation  needs  for  years  to  come,  and  that,  therefore, 
railroad  credit  is  not  such  a  serious  matter  for  the  immediate  future. 
This  overlooks  the  important  fact  that  the  immediate  future  may  hold 
in  store  marked  change  in  the  manner  in  which  transportation  is 
conducted.  We  have  reference  to  the  feeling  now  entertained  by 
many  railroad  executives  and  others  that  competition  from  other 
transportation  agencies  will  require  lai-ge  expenditures  for  rearrange- 
ments of  terminal  faciUties,  may  require,  to  some  extent,  different 
types  and  kinds  of  equipment,  and  many  other  changes  which  can 
not  at  the  present  time  be  foreseen.  This  is  in  addition  to  the  moneys 
needed  currently  to  take  care  of  existing  obligations  as  they  mature. 

The  committee  may  probably  be  interested  in  knowing  that  the 
funded  indebtedness  during  the  period  1932  to  1936,  a  period  of  five 
years  is  in  excess  of  $1,417,000,000.  The  figures  are:  $181,082,019 
in  1932;  $295,182,492  in  1933;  $370,604,285  in  1934;  $207,299,611 
in  1935;  and  $363,790,190  in  1936;  or  a  total  of  $1,417,958,597. 

It  is,  therefore,  important  that,  if  the  railroads  are  to  continue  to 
operate  successfully  in  competition  with  other  forms  of  transpor- 
tation, they  have  sufficient  credit  to  enable  them  to  receive  needed 
capital  from  regular  sources.  The  situation  requires  the  same 
constructive  treatment  as  in  1919  to  enable  the  railroads  to  function 
on  a  wholesome  basis. 

Taken  as  a  whole,  section  15a  has  undoubtedly  served  a  useful 
purpose  during  the  time  it  has  been  on  the  statute  books.  By  giving 
the  commission  a  definite  yardstick  by  which  to  measure  or  test  the 
reasonableness  of  the  rate  level  and  by  giving  the  commission  specific 
instructions  respecting  a  fair  return,  it  went  far  to  restore  the  confi- 
dence of  investors  in  railroad  securities  and  made  possil  le  successsful 
operations  under  private  ownership.  Prior  to  the  war  there  had  been 
no  affirmative  duty  imposed  upon  the  commission  to  observe  the 
general  rate  level  and  to  so  adjust  this  level  that  the  railroads  would 
earn  a  fair  return.  In  large  measure,  therefore  section  15a  was 
responsible  for  the  resumption  of  the  flow  of  capital  into  the  railroad 
industry.  Large  amounts  of  new  money  were  turned  over  to  the 
railroads  by  investors  in  addition  to  the  large  amounts  used  in  re- 
funding maturing  obligations  during  that  period. 

In  our  opinion,  the  rate  making  provisions,  however,  have  failed 
to  accomplish  the  purpose  for  which  they  were  enacted.  During 
the  period  from  1923  to  1929,  railroad  credit  was  apparently  rood, 
but  during  this  entire  time  when  shippers  could  afford  to  pay  liberal 
rates  the  rates  of  return  was  limited.  The  law  seemed  to  contem- 
plate that  every  year  should  be  considered  separately  and  that  nothing 
m  excess  of  a  fair  return  could  be  earned  during  the  years  of  relative 
prosperity  to  take  care  of  the  inevitable  period  of  economic  depres- 
sion which  would  follow.  Due  to  the  depression  the  railroads, 
earnings  in  1930  and  1931  fell  off  greatly  and  in  1931  it  appeared 
that  many  of  the  roads  would  not  earn  sufficient  to  pay  their  fixed 
charges.  Bonds  of  sound  roads  were  likely  to  come  off  of  the  list 
of  legal  investments  for  savings  banks. 

In  June,  1931,  the  roads  asked  for  an  increase  in  rates  saying  that 
as  they  were  held  down  to  a  fair  return  or  less  during  the  prosperous 
years  they  should  in  all  equity  receive  a  fair  return  during  periods  of 
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depression.  The  commission  foimd  that  a  general  increase  in  rates 
might  not  produce  additional  revenues  and  might,  in  fact,  tend  to 
interfere  with  the  movement  of  traffic  or  divert  it  to  competing  agen- 
cies so  that  the  carriers  would  earn  even  less  than  under  the  existing 
rates.  In  other  words,  the  commission  found  that  the  proposition  of 
giving  to  the  carriers  a  definite  rate  of  return  each  year  separately 
was  unsoimd  economically  and  could  not  be  adminlsterea.  This 
accounts,  as  we  understand  it,  for  the  very  suggestion  in  both  H.  R. 
7116  and  7117  that  the  commission  shall  so  regulate  rates  that  the 
carriers  over  a  period  of  years  may  earn  sufficient  to  maintain  an 
efficient  transportation  system. 

Taking  up  first  the  rate  making  provisions  of  H.  R.  7117,  this  bill 
amended  in  paragraph  (4)  as  proposed  by  Colonel  Thom  and  Mr. 
Fulbright  calling  for  retroactive  repeal  of  recapture,  is  the  bill  favored 
by  securitv  owners  and  is  the  one  to  which  we  shall  confine  our  dis- 
cussion. *rhe  security  owners  urge  the  committee  to  accept  rate 
making  provisions  similar  to  those  contained  in  H.  R.  7117.  We 
are  not  urging  that  the  identical  language  be  used,  but  that  some 
general  rate  making  rule  be  adopted  which  will  direct  the  commission 
to  give  consideration,  in  the  fixing  of  rates,  to  the  rate  structure  as  a 
whole  and  financial  needs  of  the  carriers. 

Some  question  has  been  raised  about  the  need  for  a  rate  making 
rule  in  addition  to  the  rule  contained  in  section  1  of  the  act  requiring 
just  and  reasonable  rates.  It  has  been  suggested  that  the  matter  of 
making  rates  should  be  left  entirely  to  the  discretion  of  the  commis- 
sion, with  only  the  simple  rule  of  section  1  as  a  guide.  In  our  opinion 
the  rule  in  section  1  is  inadequate  to  meet  the  situation.  Section  1 
refers  to  individual  rates — rates  on  sand,  gravel,  coal,  and  so  forth; 
it  has  no  reference  whatever  to  the  general  level  of  rates.  In  con- 
sidering the  justness  and  reasonableness  of  a  rate  under  section  1, 
the  commission,  generally  speaking,  observes  that  one  rate  only.  In 
other  words,  it  applies  the  magnifying  glass  to  one  minute  portion  of 
the  great  body  of  rates,  and  determines  whether  or  not  that  portion 
stands  the  tests  of  justness  and  reasonableness.  It  does  not  view 
the  rate  level  as  a  whole;  it  does  not  determine  that  the  particular 
portion  under  scrutiny  is  compensatory,  except  in  a  very  general  way. 
If  the  rate  fits  into  the  general  network  of  rates,  the  commission 
might  well  find  it  just  and  reasonable  under  section  1. 

If  the  commission  is  testing  a  single  rate  on  one  commodity  to  one 
specific  point  its  primary  object  is  to  ascertain  whether  that  particular 
single  rate  compares  favorably  with  other  rates  on  the  same  commodity 
in  that  same  territory.  In  other  words,  whether  the  particular  rate 
is  higher  or  lower  as  the  case  may  be  than  the  general  rate  level  of 
that  particular  commodity.  In  testing  the  justness  and  reasonable- 
ness of  all  rates  on  a  particular  commodity  in  a  given  section  or  terri- 
tory the  commission  would  find  out  whether  or  not  that  commodity 
is  bearing  more  than  its  just  share  of  the  transportation  burden. 
In  so  doing  it  compares  the  earnings  of  the  rates  on  this  commodity 
with  earnings  on  rates  of  similar  or  other  commodities  in  the  same  and 
other  territories.  It  gives  consideration  to  numerous  matters  such 
as  its  value,  its  average  loading,  etc.  In  making  this  determination 
no  consideration  is  given  to  whether  or  not  the  rate  level  as  a  whole 
produces  to  the  carrier  the  proper  amount  of  aggregate  revenue. 

In  applying  the  provisions  of  section  1,  it  has  been  held  that  where 
the  measure  of  a  specific  rate,  or  rates  on  a  specific  commodity,  is  in 
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question  it  is  improper  to  take  into  consideration  the  results  of  all 
operations  on  even  one  railroad. 

Mr.  Nelson.  Will  you  insert  in  the  record  the  book  and  the  page 
of  the  decisions  in  which  that  has  been  held? 

Mr.  Oliver.  Yes,  sir;  I  shall  be  glad  to  do  that. 

In  Bananas  from  Gulf  Ports  (109  I.  C.  C.  211,  p.  219),  is  the 
following: 

To  four  destination  points  represented  at  the  hearing,  the  protestants  esti- 
mated that  the  annual  increase  in  revenue  which  would  be  produced  by  the 
proposed  rates  would  be  as  follows:  Atlanta,  $11,693,  Charleston,  $11,200» 
Nashville,  $14,300,  and  Jacksonville,  $35,000.  Protestants  insist  that  the 
respondencts  are  not  in  need  of  this  additional  revenue,  and  introduced  evidence 
to  show  increased  prosperity  of  the  southern  carriers.  Such  evidence  is  of  little 
or  no  force  in  determining  the  proprietv  of  the  rate  level  on  an  individual  com- 
modity.    Dayton-Goose  Creek  Ry.  v.  U.  S.,  263  U.  S.  456,  482. 

A  like  question  arose  in  Roquemore  Gravel  Co.  v.  A.  &  W.  P.  R.  R. 
€o.  (126  I.  C.  C.  575).     The  following  is  from  page  577  of  the  report: 

The  fact  that  the  defendants  may  be  prosperous,  as  complainant  contends,  and 
that  sand  and  gravel  constitute  a  large  part  of  the  traffic  transported  oyer  their 
lines,  does  not  i)rove  that  complainant  paid  unreasonable  rates  on  its  shipments. 
The  prosperity  of  a  carrier  is  the  result  of  many  causes.  Were  we  to  consider 
the  earnings  ot  the  defendant  carriers  in  passing  on  the  measure  of  the  rates  on  a 
single  commodity  between  two  points  on  their  lines,  as  complainant  seeks  to 
have  us  do,  there  could  be  no  uniformity  in  rates.  In  fact,  rates  between  the 
same  points  would  vary  with  the  routes  between  these  points. 

As  indicated  in  one  of  the  above  quotations  from  the  cominission 
cases,  the  Supreme  Court  has  considered  the  same  general  principle 
in  connection  ^ith  somewhat  different  situations.  The  citation  in 
the  commission  report  is  of  the  Dayton-Goose  Creek  case. 

In  Interstate  Commerce  Commission  v.  Union  P.  T.  Co.  (222 
U.  S.  541),  the  court  said: 

Where  the  rates  as  a  whole  are  under  consideration,  there  is  a  possibility  of 
deciding,  with  more  or  less  certainty,  whether  the  total  earnings  afford  a  reason- 
able return.  But  whether  the  carrier  earned  dividends  or  not  sheds  little  light 
on  the  question  as  to  whether  the  rate  on  a  particular  article  is  reasonable. 
For,  if  the  carrier's  total  income  enables  it  to  declare  a  dividend,  that  would  not 
justify  an  order  requiring  it  to  haul  one  class  of  goods  for  nothing  or  for  less 
than  a  reasonable  rate.  On  the  other  hand,  if  the  carrier  earned  no  dividend, 
It  would  not  have  warranted  an  order  fixing  an  unreasonably  high  rate  on  such 
article. 

In  Northern  Pacific  Railway  Co.  v.  North  Dakota,  ex  rel.  McCue 
(236  U.  S.  585),  it  was  held  tnat  an  unreasonably  low  State  rate  on 
coal  can  not  be  justified  on  the  theory  that  the  return  from  all  of  the 
intrastate  rates  was  reasonable  and  adequate.     The  court  said: 

In  such  a  case,  it  would  be  no  answer  to  say  that  the  carrier  obtains  from  its 
entire  intrastate  business  a  return  as  to  the  sufficiency  of  which  in  the  aggregate 
it  is  not  entitled  to  complain. 

Of  course,  the  objection  would  be  all  the  stronger  if  it  should  be 
proposed  to  take  into  consideration  the  results  from  all  the  operations 
of  all  the  railroads,  or  of  all  railroads  in  a  rate  group.  In  other  words, 
in  construing  section  1  the  courts  have  ruled  out  considerations  of 
the  general  welfare  of  the  railroads. 

We  do  not  assume  to  define  the  process  of  reasoning  of  the  com- 
mission nor  that  the  commission  always  confines  its  considerations 
to  the  elements  we  have  mentioned.  The  point  is  that  the  rule  under 
section  1  refers  to  individual  rates  and  not  to  the  rate  structure  as  a 
whole.     It  is  conceivable  that  each  and  every  rate  in  the  whole  rate 
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structure  might  be  viewed  separately  and  found  to  be  just  and  reason- 
able under  section  1  and  yet  the  rate  level  as  a  whole  might  bftoo 

neld?  ""  ""'"^^  ""•*  *'"™''*  *=*P***'  *"  t*''*  «"'«  »^  thdr 
It  seems  to  the  security  owners  that  a  declaration  of  policy  from 
Congress  is  ^sential  when  consideration  is  given  to  the  generS 
lit  ^T\^  k"  ?««Jion  15a  is  repealed  and  onl/the  geneml  r£  tha 
^nH/tK  -^^  ^r'*  and  reasonable  is  given  U>  the  commission  as  a 
guide,  the  situation  will  be  the  same  as  it  was  prior  to  1920  At  that 
tune  ther«  was  some  doubt  among  the  members  of  the  commission 
themselves  ^  to  what,  if  any,  consideration  should  be  given  to  the 
revenue  condition  of  the  carriei^.  The  rate-making  seE  of  the 
old  act  was  written  around  the  individual  rate.     It  did  not  tend  to 

ZZ'^'Z^iT't'^'"'"'  "^  *^"  '^''^  -^f  "^"^  "'^^  «  their  aggregate 
upon  the  mdl^^dual  earners  or  upon  the  carriers  as  a  whole  '^^    ^ 

r.ftZTf'Tf^  °^  ^''^  commission  had  objected  to  consideration 
of  the  necessity  for  anv  general  mcrease  in  revenue  until  the  proposed 
advances  had  been  alfocated  to  specific  rates  or  items  and  filed  for 
T^r7J^  ^,-^'""  'f^^on^bleness  per  se.  It  was  claimed  hi  the 
general  proceedings  prior  to  1920  that  the  necessities  of  the  carriere 
had  never  been  regarded  as  a  test  for  determining  the  reasonabWes^ 
of  a  rate  structure,  and  that  each  transportation  service  should  be 
considered  separately  without  any  relation  to  the  results  in  the 
aggregate  or  to  transportation  as  a  whole.  The  aggregate  result 
might  cons  itute  an  excessive  return  or  it  might  be  soTadcquaTi^ 
to  destroy  the  credit  of  the  carriers,  but  until  1920  the  act  pfmTed  o^ 
the  commission  no  direct  responsibility  for  re>-iewing  the  problem 
SidZ  rat^e^    '  standpoint   than   of  the  reasonableness^of  th^ 

Even  in  the  latest  general  increase  case  prior  to  the  war,  the 
Fifteen  Per  Cent  case  of  1917,  there  was  a  divfsion  of  opinion  among 
the  commission  as  to  the  propriety  under  the  law  of  looking  at  thf 
matter  from  a  broad  viewpoint  as  to  the  revenue  needs  of  the  carriers 
aad  the  necessity  for  general  reUef.  It  seemed  to  be  the  feeling  on 
tl  lf\  "•  ^T%°^  n^  commission  at  least  that  such  a  question  wa^ 
one  exclusively  for  Congress  and  not  for  the  commission  to  handl^ 
Commissioner  McChord  stated  that  feeling  in  the  following  words: 

The  issue  presented  is  in  realitv  one  lareclv  of  eoverntnpntjil  nnU^v  ...fi,„.  <i  . 

There  is  another  strong  factor  which  in  our  opinion  requires  some 
affirmative  duty  imposed  on  the  commission  as  to  the  general  ra^ 
level;  there  is  needed  an  effective  provision  for  control  b|  the  Inter! 
state  Commerce  Commission  of  the  relationship  of  the  intrastate  to 
the  mterstate  rate  structure  ba^sed  upon  carrier  revenue.  There 
Z^L.^,  ''  division  of  opmion  among  lawyers  tis  to  whether  or  not 
without  some  such  general  provision  the  commission  would  have 

K'tinyhllrTn^^^*^'"  '"'•''. '''  ^r'  '^'''  proportion  of  the  trans! 
portation  burden      In  our  opinion,  however,  the  elunination  of  any 

general  rule  might  render  meffective  Federal  control.     It  is  doubtful 

whether  section  13  standing  alone  would  furnish  sufficient  power  to 

the  commission  to  remove  the  broad  discrimination  against  interstate 

commerce  mthout  some  revenue  provision  in  section  15a      It  has 

always  seemed  to  us  that  the  Supreme  Court  in  the  Wisconsin  Pas! 
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senger  Fare  case  (257  U.  S.  563),  recognized  the  intention  of  Congress 
that  the  revenue  necessities  of  the  carrier  should  be  regarded  as  one 
of  the  main  purposes  of  the  transportation  act  and  that  these  neces- 
sities could  not  be  protected  from  a  national  viewpoint  unless 
burdensome  state  rate  structures  were  harmonized  with  interstate 
rate  structures.  In  other  words,  the  two  sections  construed  together 
gave  to  the  commi?sicn  the  power  to  prevent  this  broad  discrimination 
based  primarily  upon  the  affirmative  duty  of  the  commission  to  main- 
tain a  national  transportation  system. 

Taking  up  the  specific  provisions  of  paragraph  (2)  of  H.  R.  7117, 
there  are  in  fact  four  elements  there  enumerated  and  all  of  them 
proper  elements.  The  fourth  element  is  to  the  effect  that  the  carriers 
can  not  expect  to  earn  during  times  of  depression  a  full  fair  return  but 
that  the  rate  level  should  produce  over  a  reasonable  period  of  years 
revenues  consistent  with  the  standards  set  forth.  This  is  an  impor- 
tant element  in  the  proposed  bill,  and  is  in  effect  a  restriction  against 
the  carriers.  The  third  clause  is  also  a  restriction,  according  to  our 
interpretation.  It  simply  says  that  the  rates  must  be  no  his/her  than 
necessary  to  provide  adequate  transportation  service.  These  are 
clearly  two  restrictive  factors  to  be  considered.  Clause  1  may  be 
interpreted  to  mean  that  the  commission  may  consider  the  need  for 
further  expansion  in  facilities  or  whether  the  transportation  system  is 
already  overexpanded.  Clause  2,  providing  that  the  credit  of  the 
carriers  shall  be  sufficient  to  attract  the  capital  to  provide  for  their 
needs  is  the  only  clause  which  recognizes  the  fundamental  principle 
that,  if  the  carriers  are  to  continue  to  operate  successfully  under 
private  ownership,  they  must  have  adequate  funds  with  which  to 
operate. 

It  has  been  said  that  the  commission  would  take  mto  consideration 
these  elements  whether  they  appeared  in  the  law  or  not.  It  should  be 
remembered  that  there  is  a  continually  changing  personnel  of  the  com- 
mission. The  viewpoint  of  the  present  commission  may  not  be  the 
viewpoint  of  the  commission  of  to-morrow.  While  the  present  com- 
mission may,  as  Commissioner  Eastman  stated,  consider  these  ele- 
ments in  determining  the  propriety  of  the  rate  level,  the  wiser  course 
would  seem  to  indicate  that  express  directions  be  given  to  the  com- 
mission. The  investors  would  be  assured  of  a  standard  which  would 
not  vary  with  changes  in  commission  personnel. 

We  think  it  is  obvious  that  from  a  practical  standpoint  the  consti- 
tutional right  of  the  carriers  to  a  fair  return  is  no  protection  to  the 
caniers  as  a  whole  so  long  as  the  present  inequality  or  lack  of  unifonn- 
ity  of  earnings  among  carriers  prevails. 

The  constitutional  right  is  a  matter  for  each  individual  carrier. 
Theoretically,  even  the  weak  carriers  are  entitled  constitutionally  to 
earn  a  fair  return.  But,  as  a  practical  matter,  no  matter  what  level 
of  rates  they  might  obtain  by  court  process  they  could  not  maintain 
for  competitive  reasons  any  higher  level  than  the  schedule  of  rates 
for  the  strongest  carriei-s.  Therefore,  we  say,  that  as  a  practical 
matter  the  constitutional  right  to  a  fair  return  is  only  beneficial  when 
the  rate  level  has  been  depressed  to  the  point  where  even  the  most 
prosperous  carriers  in  the  same  territory  earn  less  than  a  fair  return. 

In  so  far  as  any  constitutional  right  is  concerned,  the  commission 
could,  if  it  so  desired,  depress  the  rate  level  to  the  point  where  only 
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the  most  prosperous  carriers  in  a  given  rate  group  would  earn  a  fair 
return.  The  only  safe  proceed ure  woidd  be  for  Congress  to  direct  the 
commission  as  to  the  manner  in  which  it  shall  adjust  the  general  rate 
level.  Under  present  conditions,  it  would  seem  unfortunate  if  Con- 
gress should  repeal  the  rate-making  provisions  of  section  15a  without 
replacing  them  with  some  substitute.  It  might  appear  to  investors 
that  Congress  would  thus  be  withdrawing  all  assurances  that  the  rate 
level  would  be  maintained  at  a  point  sufficient  to  maintain  the  safety 
and  integrity  of  investments  and  insure  a  continued  inflow  of  capital. 
The  shippers  are  protected  from  excessive  rates,  from  discrimination 
and  prejudice,  yet  the  removal  of  the  rate-making  rule  would  leave 
no  safeguard  so  far  as  investors  are  concerned. 

If  the  ability  to  attract  capital  is  an  element  to  be  taken  into 
account  when  determining  the  propriety  of  the  general  rate  level, 
we  can  not  understand  the  hesitancy  toward  inserting  this  element 
into  a  declaration  of  policy.  Congress  could  pass  a  consolidation  bill 
containing  one  sentence  to  the  effect  that  the  commission  shall  have 
power  to  authorize  consolidations  and  the  commission  might  authorize 
consohdations  in  much  the  same  manner  as  it  can  under  the  present 
section  5,  and  might  take  into  consideration  the  various  elements 
enumerated  therein.  Congress  places  specific  detailed  instructions 
in  the  various  laws  apparently  because  it  ^^-ishes  those  instructions  to 
guide  the  commission  in  its  disposition  of  matters  coming  before  it. 
We  can  not  see  what  objection  there  could  be  to  giving  instructions 
to  the  commission  as  to  how  the  rate  level  should  be  determined.  If 
Congress  feels  it  is  necessary  to  go  into  detail  with  respect  to  certain 
parts  of  the  act,  it  would  seem  that  it  should  at  least  make  a  general 
declaration  of  policy  respecting  the  most  important  part  of  the  act 
so  far  as  the  investors  are  concerned,  namely,  the  provisions  dealing 
with  the  adequacy  of  the  rate  level. 

There  is  another  important  principle  which  in  our  opinion  should 
be  a  little  more  clearly  set  forth  in  H.  R.  7117.  The  necessity  for 
grouping  the  carriers  and  the  fixation  of  rates  at  a  level  necessary  to 
sustain  the  group  is  extremely  important  and  is  the  basic  principle  of 
section  15a.  While  such  a  grouping  may  be  implied  in  the  language 
in  line  2,  page  3,  "a  general  level  of  rates,''  it  is  not  specifically 
provided  for.  Grouping  is  essential  if  the  national  transportation 
system  is  to  be  maintained  and  probably  would  be  followed  by  the 
commission  even  without  specific  instructions. 

Referring  to  the  proposed  substitute  for  section  2  of  H.  R.  7117, 
offered  by  Commissioner  Eastman,  we  strongly  urge  that  the  phrase 
with  reference  to  credit  should  be  permitted  to  remain  in  the  section 
and  the  provision  for  grouping  should  be  inserted  for  the  reasons  that 
we  have  already  indicated.  Otherwise,  we  think  Commissioner 
Eastman's  suggestions  are  an  improvement  over  section  2  as  now 
drafted.  His  substitute  amended  as  suggested  by  us  is  set  out  as 
follows,  \^dth  our  amendments  italicized. 

(2)  111  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates  for  the 
carriers  as  a  whole  {or  as  a  whole  in  each  of  such  rate  groups  or  territories  as  the 
commission  may  from  time  to  time  designate)  ^  the  commission  shall  give  due  con- 
sideration, among  other  things,  to  the  present  and  prospective  needs  of  the 
public  for  adequate  and  efficient  transportation  facilities  and  service,  to  the 
effect  of  rates  on  the  movement  of  traffic,  to  the  necessity,  in  the  public  interestf 
for  the  carriers  to  be  able  to  establish  and  maintain  a  suficienl  credit  to  attract  the 
capital  required  to  meet  and  provide  for  such  transportation  needs,  and  to  the  neces- 
sity, in  the  public  interest,  that  the  carriers  furnish  transportation  service  at  the 


lowest  rates  consistent  with  adequate  service  and  adequate  provision  for  the 
transportation  needs  of  the  public.  The  fact  that  revenues  fall  with  decreasing 
traffic  in  times  of  economic  depression  or  rise  with  increasing  traffic  in  times  ot 
economic  prosperity  shall  not  necessarily  be  regarded  as  a  reason  for  increasing 
or  reducing  rates,  as  the  case  may  be;  but  it  is  hereby  declared  the  duty  of  t^  com- 
mission to  exercise  its  authority  over  rates  to  the  end  that,  under  honest,  efficient, 
and  economical  management  and  reasonable  expenditures  for  maintenance  of 
way,  structures,  and  equipment  and  over  a  reasonable  penod  of  years,  constitute 
a  sufficient  basis  for  the  maintenance  of  a  national  system  of  railway  transpor- 
tation at  all  times  adequate  to  the  needs  of  the  public:  Provided,  That  the  cona- 
mission  shall  have  reasonable  latitude  to  modify  or  adjust  any  particular  rate 
which  it  may  find  to  be  unjust  or  unreasonable,  and  to  prescribe  dififerent  rates 
for  different  sections  of  the  country. 

In  Other  words,  in  fixing  a  general  rate  level  the  commission  prob- 
ably would  attempt  to  treat  the  situation  on  the  average  or,  stated 
differently,  recognize  the  national  character  of  railroad  transpo^:tation. 
The  statute  should  prescribe  with  certainty,  however,  the  exact  man- 
ner in  which  the  commission  should  approach  the  problem.  It  is 
impossible  for  the  commission  to  adjust  a  competitive  rate  structure 
to  the  circumstances  of  each  individual  carrier  and  must  treat  as  one 
road  the  different  railway  systems  in  a  particular  group.  The  com- 
mission needs  a  guide  if  for  no  other  reason  than  to  justify  its  action. 
If  it  establishes  rates  to  meet  average  conditions  the  result  may  pro- 
duce relatively  high  incomes  for  some  roads  until  such  time  as  the 
commission  mfty  correct  the  situation  by  divisions,  etc.  The 
public  will  point  out  these  instances  and  criticize  the  commission, 
not  understanding  the  difficulties  of  adjusting  the  rates.  As  a  matter 
of  fact  in  one  of  the  general  rate  cases  prior  t«  1920  the  commission 
denied  full  relief  based  partly  on  the  proposition  that  the  admitted 
necessities  of  certain  roads  could  not  justify  its  action  because  un- 
warranted by  conditions  of  a  number  of  strong  roads. 

Just  a  few  words  concerning  the  much  debated  question  of  valua- 
tion The  security  owners  favor  the  commission's  proposal  as  con- 
tained in  H.  R.  7117.  As  we  understand  it,  the  commission  m  H.  K. 
7117  does  not  propose  to  repeal  section  19a  but  merely  to  amend 
paragraph  (f).  This  w^ould  mean  that  the  primary  valuations  for  the 
steam  carriers  under  section  19a  would  be  completed  and  preserved 
but  the  commission  would  not  be  required  in  the  future  to  make  de- 
tailed revaluations  over  and  over  again.  The  commission  would 
require  the  carriers,  however,  to  furnish  information  as  to  property 
changes  and  the  commission  would  check  these  returns  and  deter- 
mine whether  they  are  accurate  so  that  if  it  ever  becomes  necessary 
in  the  future,  it  will  have  data  to  make  a  valuation  without  a  tre- 
mendous amount  of  work  and  expense. 

In  other  words  at  all  times  it  would  have  a  current  mventory 
covering  the  actual  properties  in  existence  and  in  use  at  a  particular 
time  The  task  of  furnishing  to  the  commission  annually  the  changes 
in  property  should  not  be  extremely  difficult  nor  expensive.  It 
would  seem  to  us  that  weU  managed  earners  woidd  want  for  their 
own  purposes  to  know  what  property  they  have  and  would  for  their 
own  purposes  necessarily  keep  account  of  property  changes.  Con- 
sequentlv  while  such  expense  may  be  and  usually  is  included  as 
valuation  expense  it  would  not  all  be  an  extra  expense  over  that 
incurred  by  the  carriers  in  the  normal  course  of  their  busmess. 

The  Security  Owners  Association  is  in  full  agreement  with  Mr. 
Bledsoe  in  that  section  19a,  paragraph  (f)  should  be  amended  to 
relieve   the  carriers  from   all  burdensome  requirements   and   thus 
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eliminating  any  unnecessary  expense  by  requiring  them  to  report 
additions  and  betterments  in  complete  inventory  form,  believing  it 
would  be  sufficient  that  these  matters  be  covered  in  accounting  form 
which  is  less  expensive  and  less  burdensome. 

Our  approval  of  the  amendment  to  section  19a  contained  in  H.  R. 
7117  is  based  on  the  understanding  that  the  commission  will  not 
make  any  further  revaluations  other  than  to  complete  the  10  primary 
valuations  as  of  1914  not  yet  issued,  and  will  confine  itself  in  the  future 
to  keeping  itself  informed  as  to  property  changes.  If  the  commission 
proposes  to  go  through  the  same  process  of  gnnding  out  new  primary 
valuations  for  each  of  the  carriers  because  the  Supreme  Court  in  the 
O'Fallon  case  said  the  valuation  principles  were  wrong,  or  if  the 
commission  proposes  to  make  new  valuations  for  all  carriers  for 
1^27  or  some  other  date  even  though  the  law  is  amended  as  proposed, 
the  Security  Owners  Association  in  that  event  would  be  opposed  to 
the  amendment  and  would  urge  the  adoption  of  Colonel  Thom's 
su^g  stion  as  to  repeal  and  su^^itute. 

We  have  heard  the  statement  made  repeatedly  that  primary 
valuations  are  far  from  complete.  While  the  commission  is  best 
able  to  state  that  situation,  we  understand  that  the  contrary  is  true, 
and  that  substantially  all  of  the  detail  work  for  the  steam  carriers 
was  completed  about  two  years  ago  and  that  hearings  have  been  had 
where  the  carriers  were  given  an  opportunity  to  protest,  and  that 
the  pnncipal  work  remaining  to  be  done  is  to  put  into  final  reports 
the  results  of  these  investigations. 

The  commission  has  built  up  voluminous  and  complete  files  cover- 
ing the  possessions  of  each  and  every  railroad  in  the  country.  To 
discontinue  reporting  of  property  changes  at  this  time  would  prac- 
tically mean  the  scrapping  and  throwing  into  discard  of  this  work. 
If  it  can  be  preserved  and  kept  up  to  date  by  annual  changes  in 
inventory  without  too  large  an  expense  it  seems  to  us  that  this  would 
be  the  desirable  thing  to  do.  As  to  the  usefulness  of  it,  we  can  not 
conceive  that  a  security  issue  would  be  approved  by  the  commission 
without  some  idea  of  the  value  of  the  property  on  which  issues  are 
being  placed.  It  has  been  suggested  that  when  such  an  occasion 
anses  the  commission  should  make  an  independent  investigation 
but  we  are  inclined  to  believe  that  this  is  not  practicable.  Con- 
siderable time  IS  required  to  obtain  and  assemble  the  data  and  in  the 
meantime  the  appHcation  is  being  held  up.  In  such  cases  the  carriers 
might  be  the  first  to  complain  because  they  usually  want  immediate 
authonty  to  issue  securities  to  take  advantage  of  some  favorable 
market  condition. 

The  statement  is  made,  however,  that  since  economic  laws  are 
alone  responsible  for  the  amount  of  freight  charges  which  can  be 
assessed  the  valuations  are  of  no  use  in  the  fixin?  of  rates.  This  is 
true  m  so  far  as  it  relates  to  individual  rates.  When  a  specific  rate 
on  a  specific  commodity  between  two  or  more  points  is  being  fixed  the 
commission  does  not  consider  the  value  of  the  property.  We  are  not  so 
sure  that  this  statement  is  absolutely  accurate  when  it  comes  to  the 
rate  level  as  a  whole.  It  is  true  that  the  commission  can  not  as  an 
economic  proposition  fix  rates  so  that  there  will  be  a  precise  rate  of 
return  earned  each  year  upon  the  value  of  the  property.  But  in  con- 
sidenng  the  general  level  of  rates  over  a  long  period  it  would  seem  to 
us  that  there  must  of  necessity  be  some  relationship  to  a  fair  return 
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on  the  value.  There  at  least  should  be  some  general  idea  of  the 
value  of  the  properties  and  there  should  at  least  be  some  relation- 
ship between  the  earnings  of  the  carriers  and  a  fair  return  upon  that 

We  agree  with  the  conclusions  and  recommendations  of  those  who 
have  preceded  us  respecting  the  retroactive  repeal  of  recapture, 
although  we  do  not  agree  altogether  with  everything  that  has  been 
said  in  that  connection.  In  so  far  as  the  future  is  concerned,  there 
seems  to  be  no  doubt  about  the  necessity  for  repeal.  As  Com- 
missioner Eastman  has  indicated,  assuming  that  there  did  at  one  time 
appear  to  exist  a  need  for  recapture,  this  need  is  no  longer  apparent. 
Consolidations  will  go  a  long  way  toward  removmg  the  weak-road 
problem  and  the  commission  possesses  other  powers  which  it  can  and 
probably  will  exercise  in  the  future  to  remove  any  reniainrng  inequal- 
ity of  earnings.  The  only  question  seems  to  be  with  respect  to  retro- 
active repeal.  .  «     ,  i,.  t 

We  should  like  to  summarize  briefly  the  most  compellmg  reasons  for 
retroactive  repeal.  Most  of  these  reasons  have  been  given  by  others 
who  appeared  before  us  and  we  shall  touch  upon  them  only  very 

briefly.  .  .  .         .       ,-     j- 1        . 

1.  Although  the  rate-making  provisions  of  section  15a  did  restore 
investor  confidence,  such  confidence  was  based  entirely  upon  the 
belief  that  the  railroads  as  a  whole  would  be  permitted  to  receive  the 
fair  return  specified  in  the  statute.  The  fact  is,  however,  that  the 
railroads  as  a  whole  have  not  earned  the  fair  return  durmg  the  penod 
subsequent  to  1920.  Whatever  may  be  the  reason  for  this,  it  would 
appear  that,  not  having  received  the  advantages  seemingly  assured  by 
the  rate-making  provisions,  it  would  be  unjust  and  inequitable  to 
enforce  the  disadvantageous  portion,  namely,  the  recapture  pro- 
visions, for  the  same  period.     .  j     i 

2.  Even  assuming  recapture  to  be  theoretically  sound,  the  coni- 
mission  has  stated  (and  it  is  the  best  judge  of  the  fact),  that  it  is 
impracticable  of  administration.  No  matter  how  good  a  provision 
may  be  in  theory,  if  it  can  not  be  administered  it  should  be  repealed. 
Much  time,  expense  and  effort  would  be  involved  in  any  attempt  to 
enforce  recapture  collections,  endless  litigation  would  attend  such 
attempts,  and  it  is  doubtful  whether  the  results  obtained  would  be 
worth  the  long  years  of  effort  and  the  expense  involved. 

3.  Even  from  a  theoretical  standpoint,  the  recapture  provisions 
are  unsound  because  they  provide  for  the  testing  of  the  recapture 
status  by  the  results  of  single  years,  rater  than  by  periods  of  years, 
and  this  is  particularly  inequitable  and  unjust.  Railroads  are  very 
sensitive  to  changing  industrial  conditions  in  the  territories  in  which 
they  operate,  and  are  susceptible  to  violent  fluctuations  in  traffic  and 
earnings.  This  fact  evidently  was  not  given  full  consideration  at  the 
time  the  section  was  enacted.  Roads  may  have  one  prosperous  year 
during  a  period  of  lean  years  yet  would  be  subject  to  recapture  for 
that  one  year  despite  the^lean  years  in  which  they  might  have  suffered 
deficits,  the  inequity  of  this  principle  is  specifically  recogmzed  m 
both  H.  R.  7116  and  H.  R.  7117,  where  it  is  proposed  that  results 
from  the  level  of  rates  be  considered  over  a  period  of  year.s 

4.  Although  the  law  is  designed  to  take  from  the  strong  for  the 
benefit  of  the  weak,  it  can  not  possibly  operate  and  has  not  operated 
that  way.    This  was  clearly  pointed  out  by  Commissioner  Eastman. 
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Some  roads  are  strong  because  they  are  undercapitalized  or  have 
valuable  resources  apart  from  their  railroad  properties.  Others  are 
weak  because  they  are  overcapitalized  or  have  outside  investments 
which  operate  as  a  drain  upon  them,  yet  their  managements  must 
seek  to  make  the  best  possible  earning  showings.  Sometimes  this  is 
done  to  the  detriment  of  the  property  through  failure  to  spend  ade- 
quate sums  for  maintenance.  The  recapture  laws  recognize  no  such 
differences  in  conditions  since  earnings  are  determined  by  property 
values  and  not  capitalization,  and  the  recapture  status  is  determined 
by  net  railway  operatmg  income  regardless  of  other  sources  of  or 
drains  upon  income. 

5.  While  the  law  was  designed  to  help  the  weak  roads,  there  is  no 
practical  way  in  which  the  funds  secured  through  recapture  can  be 
used  for  that  purpose.  Adequate  security  must  be  given,  aud  if  that 
term  is  to  be  mterpreted  as  it  is  understood  by  investors,  this  is 
usually  impossible  in  the  case  of  weak  roads.  Most  of  the  underlying 
bond  issues  are  closed  and  funds  can  be  raised  only  by  the  issuance 
of  junior  securities,  which  m  the  case  of  weak  roads  are  of  doubtful 
value  from  the  standpoint  of  ** adequate  security."  Moreover,  the 
interest  rate  is  6  per  cent,  and  roads  that  can  furnish  adequate 
secunty  can  usually  obtain  funds  at  a  lesser  rate  of  interest  from  other 
sources. 

6.  It  would  be  difficult  and  in  many  cases  impossible  for  the  rail- 
roads  to  pay  back  recapture.  Few  if  anv  raiboads  have  sufficient 
cash  on  hand  to  meet  such  demands  and  still  fewer  could  do  so  without 
"robbing  Peter  to  pay  Paul,"  as  was  stated  by  Commissioner  Eastman. 
To  obtain  the  necessary  cash  it  would,  for  the  most  part,  be  necessary 
for  roads  to  issue  securities  to  replenish  their  treasuries.  Few,  if 
indeed  any,  of  the  roads  are  now  or  will  within  the  near  future' be 
able  to  issue  securities  on  reasonable  terms.  The  railroads  may  have 
to  borrow  from  the  Reconstruction  Finance  Corporation  to  meet 
imperative  existing  obligations,  and  it  would  seem  anomalous  for 
the  Governnient,  through  one  agency,  to  require  recapture  payments 
and  through  another  agency,  to  furnish  funds  with  which  to  meet 
other  pressing  obligations. 

7.  Raih-oads  will  need  to  the  utmost  in  years  to  come  the  credit  they 
now  have  for  other  and  more  useful  purposes.  The  depression  has 
been  harmful  to  all  the  roads;  all  of  them  are  suffering  from  the  current 
current  situation,  and  no  one  can  prophesy  with  any  reasonable  degree 
of  accuracy  how  long  this  condition  will  continue.  While  we  feel 
sure  that  traffic  and  earnings  ultimately  will  be  restored,  raih-oads 
have  a  hard  fight  ahead  of  them  because  a  revival  of  theh-  credit 
depends  not  only  upon  a  restoration  of  business  conditions  but  also 
upon  theu-  ability  to  cope  successfully  with  competing  forms  of 
transportation. 

It  is  obvious,  therefore,  that  the  roads  will  need  their  entire  credit 
to  raise  moneys  needed  to  take  care  of  maturing  obligations  in  the 
future  and  to  keep  the  transportation  machine  in  an  efficient  operating 
condition,  or  to  revamp  it  in  order  to  compete  successfully  with  other 
transportation  agencies,  rather  than  to  raise  cash  to  pay  alleged  excess 
income  of  the  past,  particularly  since  in  most  cases  fair  earnings  in  a 
few  prosperous  years  were  more  than  offset  by  income  deficiencies  of 
other  years. 

8.  An  important  point  is  that  this  undetermined  recapture  liability 
is  havmg  a  detrimental  effect  upon  railroad  credit  at  a  time  when  credit 
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is  already  impaired  and  when  railroads  are  having  difficulty  in 
weathering  through.  . 

While  it  is  difficult  to  appraise  the  effect  this  undetermined  recap- 
ture liability  has  had  on  investors  in  the  past,  it  is  obvious  that  this 
contingent  liability  will  have  a  decided  effect  upon  purchasers  of 
securities  in  the  future.  Unless  repealed,  recapture  will  be  looked 
upon  as  an  indebtedness,  even  though  of  an  undetermined  amount, 
which  must  be  taken  into  consideration  in  figuring  the  safety  of  future 
railroad  investments.  •     j      ^ 

9.  We  think  it  is  no  exaggeration  to  say  that  the  present  attitude  of 
investors  toward  railroad  investments  is  unfavorable.  Institutional 
investors  of  the  class  we  have  mentioned  are  primarily  interested  in 
investments  which  are  safe  and  marketable.  Safety  is  essential  to 
the  protection  of  the  funds  which  they  hold  as  fiduciaries  and  market- 
ability at  all  times  is  necessary  for  the  purpose  of  raising  funds  unme- 
diatefy  to  meet  demands.  It  is  safe  to  say  that  the  lack  of  confidence 
in  railroad  investments  is  as  great  to-day,  if  indeed  it  is  not  greater, 
than  it  was  at  the  time  section  15a  was  enacted.  It  seems  absolutely 
essential  that  everything  possible  be  done  to  restore  the  confidence  of 

investors. 

Retroactive  repeal  of  recapture  would,  without  a  doubt,  go  far 
toward  restoring  investor  confidence  and  aiding  in  the  reestablishment 
of  railroad  credit.  We  sincerely  hope  the  committee  will  accept 
the  amendment  suggested  by  Mr.  Thom  and  Mr.  Fulbright  which 
embodies  the  recommendations  of  the  commission  and  which  is  pro- 
posed to  take  the  place  of  the  present  paragraph  (4)  of  H.  R.  7117 
calling  for  a  retroactive  repeal. 

It  has  been  suggested  that  in  applying  the  recapture  clause  for  the 
past  the  earnings  for  the  entire  period  from  1920  through  1931  be 
averaged  and  that  the  recapture  status  of  a  road  be  tested  by  this 
period  average. 

There  are  certain  very  practical  matters  which  must  be  taken  mto 
consideration  and  these,'  in  our  opinion,  are  sufficient  reasons  to  aban- 
don  such   procedure   and    apply   the   repeal   retroactively   without 

modification. 

In  the  first  place,  the  roads  which  would  still  be  m  the  recapture 
class  after  averaging  the  period  would  be  most  prosperous  and  the  best 
able  to  secure  a  court  review  of  the  very  important  principles  involved. 
The  number  of  these  principles  plus  the  natural  reluctance  to  part 
with  cash,  would  probably  keep  the  matter  in  litigation  for  years  to 
come.  The  managers  of  these  properties  must  fulfill  the  trust  imposed 
on  them  by  the  owners  and  this  would  include  the  defending  of  such 
suits  to  the  courts  of  the  last  resort.  Commissioner  Eastman  and 
Mr.  Benton  claimed  that  this  would  result  in  the  establishment  of 
questionable  principles  of  regulation  which  would  adversely  affect 
regulation  in  general  for  years  to  come. 

Commissioner  Eastman  and  other  witnesses  have  told  you  that  the 
fund  under  the  present  law  is  not  usable.  Of  course.  Congress  could 
remove  or  lessen  the  present  restrictions  placed  on  loans  from  the 
fund,  but  even  though  it  did  the  money  collected  from  an  averaging 
of  the  past  period  would  hardly  be  sufficient  to  do  a  great  deal  of  good. 
We  would  not  assume  to  estimate  what  the  size  of  the  fund  would  be 
but  we  know  that  it  would  be  very  materially  reduced  under  the 
averaging  plan. 
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Thirdly,  the  carriers  which  would  remain  in  the  recapture  class 
would  be  compelled  to  borrow  the  money  with  which  to  pay  the  re- 
capture claims  once  they  were  definitely  ascertained.  This  means  that 
they  will  have  to  borrow  against  their  present  property  since  they 
have  not  set  up  any  liquid  reserve,  and  such  borrowing  would  lessen 
the  assets  behind  their  present  securities. 

Mr.  HocH.  I  would  like  to  ask  you  one  question.  You  referred 
at  some  length  to  the  proposition  that  the  return  of  the  road  is 
limited  during  prosperous  times,  and  you  think  that  the  shippers 
could  have  well  afforded  to  pay  higher  rates  in  those  prosperous  times. 

Mr.  Oliver.  Yes,  sir. 

Mr.  HocH.  To  pay  higher  rates. 

Mr.  Oliver.  Yes,  sir. 

Mr.  HocH.  You  intervened,  your  association  intervened  in  the 
15  per  cent  increase  case.  Does  not  your  contention  come  down 
to  this,  looking  at  it  from  the  viewpoint  of  the  shippers,  that  since 
the  shippers  were  not  compelled  to  pay  higher  rates  in  prosperous 
times,  when  they  could  afford  to  pay,  they  should  now  be  asked  to 
pay  higher  rates  in  depressed  times,  when  they  can  not  afford  to  pay? 
f  Mr.  Oliver.  The  proposition,  I  think,  is  a  little  bit  different  from 
that,  Mr.  Hoch.  I  think  we  said  that  inasmuch  as  the  carriers  have 
been  limited  by  law  as  to  receiving  a  fair  return  during  prosperous 
times,  in  all  equity  they  should  be  pennitted  a  stabihzed  return 
during  the  period  of  depression.  We,  however,  went  a  little  bit 
further  and  said  that  if  the  commission  feels  that  this  proposition 
is  economically  unsound,  then  it  is  our  view  that  the  law  should  be 
amended  to  relieve  the  commission  of  that  restrictive  burden. 

Mr.  Hoch.  I  understand  your  viewpoint,  so  far  as  the  carriers  are 
concerned.  I  am  asking  you  to  apply  the  same  principle  from  the 
viewpoint  of  the  shippers. 

Now,  during  prosperous  times  you  contend  that  the  shippers  should 
have  been  called  upon  to  pay  a  higher  rate  in  order  that  the  carriers 
inig:ht  build  up  a  reserve  for  times  not  so  prosperous. 

Mr.  Oliver.  Yes,  sir. 

Mr.  Hoch.  Now,  the  shippers  are  also  sharing  the  same  kind  of 
depression  that  the  railroads  are,  and  you  come  along  in  a  time  of 
depression  and  say  that  they  were  not  asked  to  pay  higher  rates 
when  they  were  prosperous  and  now  when  they  are  broke  they  should 
be  asked  to  do  so. 

Mr.  Oliver.  I  agree  with  the  statement  that  it  is  economically 
unsound  to  assert  such  a  principle  as  that. 

Mr.  Hoch.  That  is  the  principle  you  asserted  in  the  15  per  cent 
increase  case.  • 

Mr.  Oliver.  Surely,  because  apparently  it  was  the  law,  and  we 
now  say  this  law  is  wrong.  Our  main  objection  to  the  present  law 
is  that  it  apparently  has  not  had  a  stabilizing  result,  regardless  of 
its  economic  significance. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Oliver. 

Mr.  Shallenberger.  I  would  like  to  ask  a  question  on  that  point, 
Mr.  Chairman. 

The  Chairman.  Mr.  Shallenberger. 

Mr.  Shallenberger.  What  do  you  say  to  the  charge  that  the 
railroads  have  been  extravagant  and  wasteful  in  spending  their  money 
during  the  times  when  they  were  prosperous  instead  of  building  up 
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a  sufficient  reserve  for  meeting  their  needs  during  depressed  times? 
In  other  words,  they  have  done  as  the  Government  has  done.  We 
have  Uved  too  fast  and  flown  too  high,  and  we  have  run  in  debt. 
We  have  dug  holes  on  the  Mall  here  in  Washington  for  marble  pal- 
aces, and  now  we  have  not  got  any  money  to  build  them.  Did  the 
railroads  not  waste  their  money  during  prosperous  times? 

Mr.  Oliver.  If  that  were  true,  they  should  not  have  done  so. 

Mr.  Shallenberger.  You  do  not  think  that  that  is  true? 

Mr.  Oliver.  I  do  not  think  so.  If  it  is  true,  there  is  no  excuse 
for  anything  of  that  kind. 

The  Chairman.  Thank  you,  Mr.  Oliver. 

Mr.  Oliver.  Thank  you,  Mr.  Chairman. 

STATEMENT  OF  HON.  S.  WALLACE  DEMPSEY  APPEARING  FOR 
NATIONAL  ASSOCIATION  OF  OWNERS  OF  RAILROAD  &  PUBUC 
UTILITY  SECURITIES    (INC.) 

The  Chairman.  Mr.  Dempsey,  you  have  about  eight  minutes  left. 

Mr.  Dempsey.  I  did  not  catch  what  the  chairman  said. 

The  Chairman.  You  have  about  eight  minutes.  Can  you  do  any 
business  in  that  time? 

Mr.  Dempsey.  Do  you  think  I  can,  Mr.  Chairman? 

The  Chairman.  I  think  you  can. 

Mr.  Dempsey.  All  right.  I  will  do  the  best  I  can.  If  you  will  let 
me  run  over  two  or  three  minutes,  I  will  appreciate  it. 

I  would  feel  exceedingly  diffident  about  testifying  before  this 
committee,  composed  largely  of  men  with  whom  I  served  for  16  years 
in  Congress,  and  whom  I  regarded,  during  all  that  time,  as  thoroughly 
trained  and  skilled  experts  in  all  interstate  and  foreign  commerce 
questions,  in  whose  judgment  and  knowledge  I  always  reposed  the 
greatest  confidence;  but,  happily,  I  am  to  address  myself  solely  to 
on  phase  only  of  a  question  presented  by  a  single  section  of  the 
interstate  commerce  act — that  of  the  retroactive  repeal  of  the  recap- 
ture provision,  to  which  I  have  given  no  inconsiderable  thought  and 

study.  .  'It 

The  suffering  of  the  railroads  from  the  depression,  their  loss  of 
business  and  of  revenue,  so  that  they  are  scarcely  able  to  make  their 
overhead,  their  operating  expenses  and  their  fixed  charges,  is  not 
alone  generally  known,  but  it  has  been  recognized  in  many  ways. 
The  Interstate  Commerce  Commission  is  expediting  the  hearings  on 
the  applications  for  consolidations  of  the  eastern  trunk  lines  to  avoid 
wasteful  competition  and  to  lessen  operating  expenses;  the  commis- 
sion has  also,  in  its  report  to  Congress,  recommended  the  repeal  of 
section  15a  of  the  interstate  commerce  act,  retroactively,  to  relieve 
those  railroads  which  may  be  subject  to  the  payment  of  surplus 
earnings  into  the  fund  established  by  that  section  and  to  return  their 
money  to  those  who  have  already  paid;  Congress,  in  a  few  days,  with 
unexampled  dispatch,  passed  the  reconstruction  finance  bill  so  that 
the  railroads  might  be  able  to  borrow  money  to  meet  obligations  ma- 
turing in  the  next  three  of  four  months,  amounting  to  approximately 
$180,000,000,  and  which  the  roads  have  no  funds  to  meet;  and,  lastly, 
the  railroad  employees  of  the  country,  numbering  approximately 
1,000,000  men,  who  know  from  actual  experience  and  observation 
the  deplorable  condition  of  the  railroads,  through  seeing  empty 
freight  cars  piled  up  for  miles  along  sidings,  and  passenger  coaches 
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With  no  passengers,  no  freight  being  received  or  unloaded  at  terminals, 
did  not  wait  for  the  slow  process  of  arbitration,  but  in  their  own 
interest,  to  insure  the  continued  operation  of  the  railroads,  and  from 
a  most  commendable  public  spirit  as  well,  voluntarily  reduced  their 
wages  10  per  cent. 

.All  of  these  great  measures,  to  insure  the  continued  operation  of  the 
railroads  in  the  public  interest,  have  either  been  completed  or  are 
well  under  way  and  are  being  hurried  with  all  possible  dispatch  to 
completion.  Consolidations  which  have  lagged  for  a  long  period  of 
years  are  in  their  last  stages,  and  we  may  reasonablv  hope  that  the 
approval  of  the  plan  submitted  is  a  matter  of  but  a  few  months;  the 
Reconstruction  Finance  Corporation  is  already  doing  business  and 
m  condition  to  receive  railraod  applications  for  loans,  and  will  no 
doubt  be  able  to  advance  them  the  money  with  which  to  meet  their 
maturing  obligations;  the  reduction  in  wages  of  the  railroad  employees 
has  become  effective;  and  the  hearings  on  this  bill  to  relieve  the  rail- 
roads of  payment  under  section  15a  are  nearing  completion. 

While  I  shall  devote  the  brief  time  I  occupy  to  advancing  what  I 
conceive  to  be  the  strongest  reasons  for  retroactive  repeal  of  section 
15a,  it  is  enlightening  to  describe  very  briefly  the  provisions  and 
purpose  of  that  section  of  the  law,  and  what  it  was  hoped  it  would 
accomplish.  It  is  important  to  know  that  the  Interstate  Commerce 
Commission,  the  body  charged  with  raih-oad  regulation,  with  a  long 
experience  in  the  administration  of  the  regulatory  law,  did  not  recom- 
mend enactment  of  this  section  and,  I  am  advised  this  committee  as 
well,  with  an  experience  which  made  its  members  expert  in  interstate 
commerce  questions,  opposed  the  enactment  of  section  15a  on  the 
ground  that  it  would  be  found  impracticable  to  administer  it. 

To  summarize,  the  section  provided  that  rates  should  be  made 
which  would  provide  a  fair  return  for  the  railroads  of  the  country, 
as  a  whole,  and,  as  it  was  anticipated  that  this  would  result  in  the 
earning  by  the  stronger  and  more  prosperous  roads  of  an  excess  beyond 
a  fair  return,  that  this  surplus  should  be  paid  into  a  fund  to  be  loaned 
to  the  weaker  roads  and  to  be  used  in  the  purchase  of  rolling  stock 
and  equipment.  From  every  standpoint  the  section  has  failed  to 
work  and  proved  impracticable;  the  railroads,  as  a  whole,  have  not 
earned,  m  the  11  vears,  even  the  5?i  per  cent  which  was  fixed  as  a 
fair  return,  and  there  is  no  claim  that  the  great  railroad  systems 
generally  have  earned  the  5%  per  cent,  much  less  an  excess,  and  so  the 
underlying  and  basic  purpose  and  intention  which  induced  Congress  to 
enact  this  section  has  failed;  most  surprising  pecuHarities  have 
developed  m  the  failure  of  great  railroads  like  the  Pennsylvania, 
tiie  Burlmgton-,  the  Northern  Pacific,  the  Illinois  Central,  the  Chicago 
&  North  Western,  the  Milwaukee,  the  Missouri  Pacific,  the  Lehigh 
Valley,  the  Erie,  and  the  Rock  Island  to  earn  any  excess  income,  while 
two  large  roads  for  which  receivers  have  been  appointed,  the  Wabash 
and  the  Ann  Arbor,  have  made  earnings  in  excess  of  the  5%  per  cent, 
and  roads  rated  as  notably  weak  show  greater  excess  earnings  than 
others  regarded  as  especially  strong. 

Eleven  years  have  passed  since  the  enactment  of  the  section  and 
with  1,148  railroads  in  1920  and  959  in  1930,  the  number  of  which 
would  be  somewhat  reduced  because  some  are  parts  of  systems,  only 
mne  recapture  reports  have  been  made  and  260  are  m  process  of 
preparation,  leaving  a  large  number  untouched  and  the  completion  of 
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this  work  at  the  rate  progress  has  so  far  been  made,  would  take  years; 
the  commission  claims  that  $361,000,000  would  be  due  under  its  val- 
uations, which  undoubtedly  are  extremely  low,  but  estimataing  the 
amount  which  could  be  proved  to  be  due  as  $200,000,000,  the  collec- 
tions which  have  been  made  amount  to  only  $10,000,000;  practically 
all  of  this  money  was  paid  in  under  protest,  and  as  only  one  case  has 
reached  the  Supreme  Court,  and  the  commission  was  reversed  in  that 
on  the  ground  that  its  valuations  were  inadequate,  it  can  not  be  said 
until  the  Supreme  Court  has  passed  upon  the  questions  involved  that 
any  of  the  payments  made  under  protest  could  be  held  in  the  fund; 
and  not  one  cent  of  the  amount  collected  has  been  applied  to  the 
purpose  for  which  the  trust  was  created. 

So,  to  summarize,  the  primary  and  basic  purpose,  the  only  object 
which  in  the  minds  of  its  advocates  justified  the  enactment  of  this 
section,  the  fixing  of  rates  so  as  to  produce  a  fair  return  on  all  railroads 
the  country  over,  was  never  carried  out  or  even  attempted;  under 
the  rates  which  have  been  in  force,  carriers  as  a  whole  have  never 
earned  the  5%  per  cent  from  1921  to  1931,  inclusive  (partially  esti- 
mating 1931);  they  earned  on  the  average  4.36  per  cent;  while,  as  has 
been  said,  the  commission  estimates  the  aggreagte  recapture  amount 
as  $361,000,000,  this,  as  the  commission  basis  is  undoubtedly  low  in 
all  valuations  and  omits  items  of  value  which  must  be  considered. 

It  is  certainly  much  too  high ;  and,  lastly,  the  ultimate  purpose  and 
design  which  was  to  be  served  by  the  section  has  altogether  failed — 
that  of  aiding  the  weak  roads  from  the  trust  fund — as  there  has  been 
practically  nothing  paid  except  under  protest,  and  it  can  not  be  certain 
that  any  of  this  very  small  amount  really  belongs  to  the  fund  until 
decisions  of  the  highest  courts  are  had  in  about  97  cases,  the  number 
of  the  carriers  who  have  made  payments. 

It  remains  to  show  from  the  facts  already  stated  and  from  the 
remaining  circumstances  in  the  case  (1 )  That  from  the  practical  stand- 
point it  would  be  impossible  to  collect  any  excess  earnings;  (2)  that  it 
is  extremely  doubtful  whether  equity  would  not  hold  the  trust  created 
for  these  funds  to  have  ceased  and  enjoin  collection;  and  (3)  the 
disastrous  effect  of  attempting  to  collect  any  excess,  and,  on  the  other 
hand,  the  impetus  which  would  be  given  to  the  condition  of  the  rail- 
roads by  abandoning  the  claim  to  any  excess,  resulting  in  the  removal 
of  this  very  serious  cloud  on  the  credit  of  the  railroads. 

Certainly  it  is  not  practical  to  pursue  the  claim  to  surplus  earnings 
unless  they  can  be  realized  on  within  a  reasonable  time  and  at  a  cost 
reasonable  in  proportion  to  the  amount  recovered,  a  fair  collection 
cost.  The  beneficiaries  of  any  fund  that  might  be  recovered  are  the 
weaker  roads.  To  be  of  assistance  to  them,  the  fund  must  be  both 
recovered  and  distributed  within,  at  the  longest,  a  few  years.  Many 
weaker  roads  are  fast  being  absorbed  into  the  larger  systems.  Others 
are  finding  it  impossible  to  earn  a  sufl&cient  revenue  to  justify  the 
continuance  of  operation.  Since  this  section  was  enacted,  approxi- 
mately 200  out  of  1,140  roads  have  ceased  to  report  to  the  commission 
and  must  have  either  gone  out  of  separate  existence  or  have  been 
abandoned.  The  history  of  the  efforts  during  the  1 1  years  to  collect 
dispel  the  hope  of  collecting  for  many  decades,  if  ever;  the  cases  are 
of  sufficient  importance  both  in  the  many  difficult  questions  of 
valuation  involved  and  in  the  large  amounts  at  stake  to  justify  carry- 
ing them  to  the  Supreme  Court;  but  one  case  has  reached  that  court 
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in  1 1  years,  and  in  that  the  commission  was  reversed.  At  this  rate  of 
progress,  how  many  years  will  it  take  to  secure  final  determinations 
m  all  the  cases?  Little  recapture  work  has  been  done  or  is  even 
scheduled  for  1928,  1929,  1930,  and  1931. 

Yet,  with  this  infinitesimal  part  of  the  tremendous  volume  of  work 
to  be  done,  the  Bureau  of  Accounts  has  made  examinations  of  3,854 
cases,  in  3,015  of  which  there  have  been  determinations,  and  has  made 
tentative  decisions  in  839  more.  As  practically  4,000  examinations 
have  been  decided  in  the  small  proportion  of  the  work  considered, 
how  many  thousands  of  such  examinations  will  there  be  in  all? 

To  end  the  description  of  the  Httle  that  has  been  accomplished,  not 
a  cent  has  been  collected,  and  of  the  small  sum  in  the  hands  of  the 
commission,  nine-tenths  was  paid  under  protest,  which  of  course 
means  a  reservation  of  all  rights,  and  only  one-tenth  without  protest. 

So  the  small  and  weak  roads  could  not  hope  for  any  help  from  this 
fund  for  a  very  long  time  to  come — how  long  it  would  be  futile  even 
to  prophesy. 

The  expenses  of  the  valuations  are  enormous,  both  to  the  Govern- 
ment and  to  the  carrier,  and  neither  the  Government  nor  the  carriers 
can  afford  such  expenditures  at  the  present  time.  While  the  total 
expenses  so  far  incurred  are  not  available,  some  conception  of  the 
amount  can  be  obtained  from  the  fact  that  the  cost  of  the  Atchison 
system  for  1929,  1930,  and  1931  reached  the  enormous  total  of 
$1,953,947.59,  practically  $2,000,000.  For  the  11  years,  the  expense 
of  this  system  alone  was  about  $5,000,000  and  as  it  operates  but 
13,000  miles,  while  the  railroads  reporting  to  the  commission  cover 
262,000  miles,  or  twenty  times  as  much,  the  total  expenses  for  the 
11  years  for  all  the  roads  subject  to  recapture,  with  but  a  small 
fraction  of  the  work  of  valuation  done,  would  amount  to  an  enormous 
total.  Besides  this  there  is  the  Government  expense,  which  would 
also  be  a  large  sum. 

These  costs  embrace  only  the  work  so  far  accomplished,  with  only 
one  case  decided  in  the  Supreme  Court,  and  that  not  determining 
the  merits,  but  sending  the  case  back  for  retrial.  With  the  legal 
proceedings  complete  both  before  the  commission  and  in  the  courts, 
it  would  seem  inevitable  that  the  cost  would  approximate  the 
$361,000,000  which  the  commission  claims  on  its  valuation. 

In  other  words,  from  the  standpoint  of  expense  alone,  no  prudent 
man  would  think  of  attempting  to  collect  the  alleged  excess  earnings. 
Quite  aside  from  the  money  expended  in  the  effort  to  make  collections 
is  the  fact  that  the  most  valuable  men  both  with  the  railroads  and  in 
the  commission  would  be  devoting  their  time,  on  the  one  side  seeking 
and  on  the  other  opposing  the  collection  of  the  alleged  surplus,  when 
it  could  be  more  profitably  employed  in  improving  our  transportation 
service,  which  sorely  needs  the  best  and  most  efficient  management 
possible  during  this  severe  depression. 

Quite  often  during  the  hearings  the  question  has  been  raised  by 
members  of  the  committee  whether,  conceding  that  from  every  practi- 
cal standpoint  and  in  fairness  and  justice  as  well  it  should  be  done. 
Congress  has  the  legal  and  moral  right  to  repeal  this  section  retro- 
actively. While  I  do  not  intend  to  make  any  extended  legal  argu- 
ment, I  think  it  is  helpful,  in  view  of  the  questions  and  suggestions  of 
members  of  the  committee,  to  consider  briefly  the  legal  and  equitable 
aspect  of  the  question.     It  must  be  conceded  that  the  attempted 
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trust  has  failed  for  many  reasons;  because  it  has  been  found  impracti- 
cable  to  fix  rates  to  produce  the  excess  which  was  anticipated ;  because 
it  is  equally  impracticable  to  ascertain  and  collect  any  such  excess; 
and  because  the  commission  felt  that  it  would  be  impossible,  even  if 
an  excess  were  collected,  to  loan  it  to  the  weaker  roads  or  advance  it 
for  their  benefit,  since  the  act  prescribes  that  a  class  of  security  should 
be  required,  which  it  clearly  would  be  impossible  for  such  roads  to  give. 
Where  a  provision  is  made  for  a  transfer  of  funds  on  a  conUngency 
which  does  not  occur,  the  trust  fails.     (Paul  v.  Paul,  10  N    H    117.) 
Where  the  necessitv  for  or  use  of  the  trust  ceases,  the  trust  also  lapses. 
(Browning  v,  Ficklins  Admr.,  12  S.  W.  714.)    Again   admitting  as  I 
understand,  that  the  conditions  as  to  this  trust  fund  paid  m  and  the 
amount  claimed  to  be  due  are  such  as  to  call  for  some  action,  the 
question  in  the  Members'  minds  is  whether  they  have  power  to  do 
anything.    The  answer  is  that  one  of  the  maxims  of  equity  is  that  it 
will  not  suffer  a  wrong  to  be  without  a  remedy  and  that  it  regards 
that  as  done  which  ought  to  be  done.     The  question  then  is  what 
ouo^ht  to  be  done,  and  the  answer  is  that  in  all  cases  where  a  trust 
faits  or  lapses,  the  trust  fund  reverts  to  the  person  from  whom  it  comes. 
(Paul  V.  Paul,  supra;  Underbill  on  Trusts  and  Trustees,  8th  il.d.,  p. 
152    165.)     To  repeal  the  section  retroactively,  therefore,  so  as  to 
return  to  those  who  have  paid  the  small  amount  on  hand,  and  to  re- 
lieve the  other  carriers  of  the  liability  to  pay,  would  be  in  accord 
with  the  principles  of  equity  and  with  the  adjudged  cases      More- 
over  it  accords  with  what  common  sense  dictates  should  be  done: 
the  law  can  not  be  administered  for  the  period  since  its  enactment 
and  everyone  admits  that  it  should  be  repealed  for  the  future;    it 
would  be*  a  bad  law  for  the  future  and  it  has  been  a  bad  law  for  the 
past.    And  as  to  the  past,  the  money  belongs  to  the  railroads,  and 
the  trust  for  the  weaker  roads  being  impossible  of  being  carried  out, 
the  fund,  under  well-settled  principles,  reverts  to  the  railroads. 

Before  pursuing  the  line  of  argument  I  have  laid  down,  it  is  enlight- 
ening to  observe  that  the  whole  principle  of  fixmg  rates  so  that  an 
excess  should  be  earned,  taking  it  away  from  the  roads  earning  it 
and  distributing  it  among  other  roads  who  it  is  thought  may  need  it, 
is  an  exceedingly  vicious  and  unwise  one  because  any  fund  collected 
under  the  most  favorable  conditions  would,  a  large  part  of  it,  be  dissi- 
pated in  expenses  before  being  applied  to  the  use  of  the  beneficiary. 

Of  course,  the  small  sums  on  hand  and  the  amounts  claimed  to  be 
due  should  be  treated  the  same.  The  law  was  made  to  apply  to  aU 
roads  alike  and  the  circumstance  that  some  small  sums  may  have  been 
paid  in  should,  of  course,  make  no  difference  m  disposition  between 
these  sums  and  the  claims  for  amounts  alleged  to  be  due.  To  attempt 
to  retain  the  small  amounts  on  hand  or  to  collect  the  larger  amounts 
claimed  to  be  due  would  be  most  disastrous  from  every  viewpoint 
to  the  shipper,  the  railroads,  and  the  country  as  a  whole.  It  would 
be  in  direct  conflict,  too,  with  what  Congress  itself  has  done  to  miti- 
gate and  end  the  present  depression  and  the  suffering  of  our  people 
consequent  upon  it.  So  far  as  the  railroads  are  concerned,  Congress 
surely  can  not  intend  to  offset  the  benefits  of  the  far-seemg  and  most 
helpful  reconstruction  finance  act  by  keeping  on  the  statute  books  a 
law  under  which  the  commission  claims  that  the  railroads  owe 
$361,000,000. 
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While  It  remams  a  law,  even  on  an  application  to  the  board  of  the 
Keoonstruction  Finance  Corporation,  and  much  more  in  any  effort 
to  pnvately  finance  their  needs,  would  not  carriers  be  asked,  as  one 
of  the  most  important  questions  involved,  how  much  does  the  com- 
mission claim  you  owe  as  excess  earnings?    And,  despite  a  reply  that 
H'^*„''??;r'^"**"  s  valuation  18  far  too  low,  and  that  under  a  fair  valua- 
tion httle  or  anythmg  wou  d  be  due;  that  the  commission  itself  con- 
tends that  any  amount  collected  could  not  be  loaned  or  distributed 
owing  to  terms  requinng  security  which  the  roads  interested  would 
.nH  Jir/^'^'i'^  to  furnish,  and  that,  therefore,  the  trust  had  lapsed 
Md  failed,  and  so  this  provision  of  the  law  was  not  enforceable   the 
"*5  Corporation,  and  still  more  other  financial  institutions,  would 
respond  that  they  must.treat  the  amount  claimed  by  the  commbsmn 
as  owin- and  a  hen  until,  m  the  process  of  many  yeai^,  it  was  found 
mvahd  by  a  court  of  last  resort.     This  cloud  upon  the  title  wouW 
certamly  embarrass  evenr  earner  subject  to  such  a  claim,  and  notably 
the  smah  and  weak  roads,  in  securing  assistance  necessary  not  alone 
to  meet  maturing  obligations,  but  to  their  continued  operation 

What  would  the  temporary  wage  reduction  of  approximately  a 
miUion  railroad  employees,  of  10  per  cent  of  their  wages,  whfch  will 
amount,  it  is  estimated,  to  about  $200,000,000,  avail,  if  the  railroads 
are  to  be  faced  with  a  cloud  on  their  ability  to  borrow,  of  $360,000  000 
or  any  considerable  sums?  It  seems  anomalous,  after  this  deduction 
to  load  the  railroads  down  with  a  liability  of  twice  the  amount  when 
It  can  serve  no  useful  purpose  to  the  weaker  roads,  the  only  ones  who 
have  the  jDossibihty  of  an  interest  in  having  this  done 

Unanumty  of  opinion,  particularly  by  those  who  have  given  the 
question  consideration  and  study,  is  always  helpful,  and  we  find  that 
the  shippers  of  the  country,  the  State  commi^ions  of  the  various 
States,  the  association  representing  the  investors  of  the  country 

SlS^rracSefear-  '''''"''''  ''^^'^'-  ^^^'^^  -«»  ^ 
With  retroactive  repeal  of  section  15a  enacted,  this  committee  will 
have  supplemented  the  reconstruction  finance  biU  and  the  proS 
for  consolidation  of  the  railroads,  and  eveiy  Government  agency  wfll 
have  done  its  utmost  to  rescue  the  raifroads  from  thel  present 
dJemma,  and  to  msure  efficient  and  economical   transporUtion 

S  firK?S**'  ^"t  *^^T  ^'^**  ^i^^  appropriations  for  the  Si  fon 
of  first  place  m  volume  of  work.  It  easily  occupies  a  foremost  nlace 
m  the  importance  of  its  legislative  programs.  It  Ls  had  noTeglsla  fon 
for  many  yeare  of  greater  importance  or  usefulness  th^n  tferetro" 
active  repeal  of  the  recapture  provision. 

The  Chairman.  We  tliank  vou  very  much,  Mr.  Dempsey. 

Mr.  Dempsey.  Did  I  exceed  my  time,  Mr.  Chairman? 

ihe  Chairman.  You  concluded  right  on  time  You  are  thp  nnlir 
witness  who  has  appeared  before  us  thus  far  that  has  done?hat  ^ 

STATEMENT    OF    FKANK    W.    WOXON     SECRFTAPV    patttoaw 
BUSINE^  ASSOCIATION.  1112sTr°hAM  BUlSSJ.  W^m/o- 

iJ^"  Wo*'k  "''''•  ^^  ^'"C"'?'  y°"  '^^^e  ^^*^  *»^'-e  with  us  for  a  long 
time.     We  have  now  reached  you  for  15  minutes.     You  wanted  af 

I  beUe vj  yorcaS"*  ^°"  '"'"  ^'^  "^  ^  '°*  "'  i°f«"»«tion  in  irmintueT 


BAILBOAD  LEGISLATION 


507 


Mr.  NoxoN.  Mr.  Chairman,  when  I  first  began  attending  these 
hearings  you  were  then  speaker  of  the  Texas  House  of  Representa- 
tives. 

The  Chairman.  That  has  been  a  long  time  ago. 

Mr.  NoxoN.  And  I  make  bold  now  to  break  the  silence  of  all  those 
23  years  and  asked  for  an  hour.     I  will  see  what  I  can  do  in  15 

minutes.  t»  -i 

My  name  is  Frank  W.  Noxon.     I  am  secretary  of  the  Railway 
Business  Association.     That  is  a  national  body  of  industrial,  business, 
engineering,  and  contracting  companies.     They  furnish  goods  and 
services  to  the  railroads— anything  from  a  locomotive  or  car  to  its 
material  or  patented  part  anything  from  a  lead  pencil  to  a  bridge; 
anything  from  the  lumber  or  steel  used  in  ties  or  rails  to  the  contract 
construction  of  roadway  and  structures;  and  all  sorts  of  supplies, 
including  coal  and  oil  fuel.     There  is  hardly  a  commodity  that  rail- 
roads do  not  buy  if  they  have  the  money.     Our  membership  is  there- 
fore highly  miscellaneous.     Somewhere  between  one  and  two  milhon 
men,  located  in  all  the  States,  are  employed  when  times  are  good  m 
this  group  of  industries.     Many  of  our  people  have  nonrailroad  cus- 
tomers also  but  when  railroad  sales  fall  off  the  pay  roll  as  a  whole  is 
affected.     Our  object  is  to  stabilize  and  strengthen  the  railways' 
financial  ability  to  deal  with  our  members,  especially  as  this  is  in- 
fluenced  by   policies   of   government.     We   operate   with   complete 
independence  of  the  railway  officials.     They  do  not  contnbute  in 
any  way  to  our  support  or  collaborate  with  us  in  defining  poUcy  or 
framing  statements.     They  never  know  what  we  are  going  to  do  until 
we  have  done  it.     Before  we  all  heard  their  counsel.  Colonel  Thom, 
say  so  here  I  did  not  know  the  welcome  news  that  he  would  urge 
repeal  of  section  19a.     Neither  he  nor  any  other  railway  official  was 
aware  that  I  was  to  appear  here  to-day  and  hence  of  course  they 
have  no  idea  what  I  propose  to  say.     This  testimony  is  exclusively 
in  the  interest  of  those  who  employ  me. 

Our  association  was  formed  in  1908.  I  was  hired  next  day.  For 
more  than  23  years  I  have  closely  followed  the  evolution  of  railway 
regulation  in  Congress,  by  the  legislatures,  and  by  Federal  and  State 
commissions.  When  I  began  attending  the  hearings  of  this  committee 
your  chairman  was  speaker  of  the  Texas  House;  while  his  predecessor, 
senior  of  the  minority,  was  in  the  assembly  of  my  native  State  of  New 
York.  Both  have  been  very  kind  to  me.  Mr.  Parker  perhaps  be- 
cause he  and  I  face  together  the  perils  of  laymen  fallen  among  lawyere; 
Mr.  Raybum  perhaps  because  he  looks  upon  he  as  a  tenderfoot  m 
these  corridors  and  hasn't  the  heart  to  treat  me  rough.  Another 
factor  may  have  been  gratitude  to  me  for  never  before  having  stood 
up  and  opened  my  mouth  at  a  hearing,  though  others  were  uttering 
billions  of  ton-miles. 

If  I  now  break  the  silence  of  nearly  a  quarter  century,  I  hope  yon 
will  feel  that  I  have  on  deposit  with  you  a  balance  of  forebearance 
upon  which  to  draw  a  check.  I  am  moved  to  speech  because  there 
are  signs  that  you  may  be  about  to  do  something  which  I  had  despaired 
of  surviving  to  see,  and  am  so  thrilled  at  the  prospect  as  to  offer  you 
a  lay  observer's  reasons  for  hoping  you  will  do  it.  If  it  shall  appear 
as  I  proceed  that  in  all  these  years  the  bloom  has  been  rubbed  off 
my  innocence  here  and  there,  if  you  detect  an  aroma  of  the  law  books 
and  the  courts  which  I  have  absorbed  from  the  society  of  my  learned 
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brethren,  this  only  means  that  I  have  taken  the  risks  of  my  occupa- 
tion.    In  a  human  world  you  can  not  expect  perfect  virtue. 

As  a  man  on  the  outside  looking  in,  then,  it  is  my  impression  that 
you  have  before  you  in  H.  R.  7117  one  of  the  historic  forward  steps 
m  the  re^ilation  of  common  carriers. 

We  favor  the  retroactive  repeal  of  recapture.  We  favor  eliminatmg 
from  the  rule  of  rate  making  all  reference  to  the  investors'  interest 
either  in  a  return  on  his  present  holdings  or  in  a  market  where  he  may 
buy  and  sell  securities.  We  favor  repeal  of  section  19a,  doing  away 
altogether  with  valuation,  and  we  oppose  the  substitution  of  any 
kind  of  rate  base.  We  recommend  that  in  one  form  of  language  or 
another  you  provide  simply  that  the  objective  to  be  aimed  at  by  the 
Interstate  Commerce  Commission  in  the  regulation  of  rates  shall  be 
adequate  transportation  facilities.  We  favor  repeal  of  the  provision 
which  presents  accumulation  of  maintenance  reserves  in  good  years 
for  use  in  poor  years. 

Reasons  for  retroactive  repeal  of  recapture  have  been  fully  ex- 
plained to  you  by  others.     I  shall  not  burden  you  with  repetition. 
On  behalf  of  my  group  I  only  add  a  word  on  one  feature  that  especially 
affects  them.     The  damage  which  they  have  suffered  from  that  pro- 
vision can  not  be  measured.     It  arises  from  the  requirement  that 
recapturable    income    shall    be    computed    annually.     Under    that 
arrangement  the  railways  have  been  unable  to  spend  on  maintenance 
in  dull  years  sums  earned  in  good  years  but  not  spent.     With  us, 
excluding  fuel,  about  two-thirds  to  three  quarters  of  the  business  is 
paid  for,  not  with  capital  investment,  but  with  earnings,  charged, 
when  spent,  to  operating  expenses.     The  resulting  instability  has  been 
a  great  hardship.     H.  R.  71 17  not  only  repeals  recapture  but  explicitly 
directs  the  commission  to  spread  its  measure  of  earnings  aimed  at 
in  rate  regulation  as  an  average  over  a  period  of  years.     Colonel  Thorn 
has  emphasized  the  fact  that  in  the  absence  of  valuations  railways, 
not  knowing  what  the  recapturable  sums  would  be,  have  been  unable 
to  set  up  recapture  reserves.     At  the  same  time,  and  for  the  same 
reason,  they  could  not  set  up  maintenance  reserves,  since  every 
dollar  of  earnings  in  each  individual  year  not  expended  for  operating 
expenses  had  to  be  reported  as  income  to  be  computed  for  purposes 
of  recapture.     If  railways  were  free  to  create  maintenance  reserves 
for  use  in  lean  years  the  effect  would  be  to  relieve  our  industry, 
both  plant  and  pay  roll,  of  periodical  idleness  alternating  with  sudden 
pressure  which  overwhelms  capacity. 

Congressmen  Huddleston  has  inquired  what  proportion  of  operating 
expenses  represents  purchases.  Ignoring  capital  expenditures,  the 
fuel,  inaterial,  and  supplies  last  year  were  34.6  per  cent  of  total 
operating  expenses.  Taking  account  of  capital  outlays  also,  the 
percentage  was  31.4  per  cent.  You  will  get  some  idea  of  the  flucuta- 
tions  in  railway  purchases  by  comparing  1931  with  1926.  Total  pur- 
chases may  be  measured  by  combining  the  items  of  operating  expense 
reported  as  ''locomotive  fuel"  and  ''material  and  supplies"  with  an 
estimate  of  the  material  used  in  capital  improvements — that  is, 
material  consumed  by  the  railroad  directly  and  by  manufacturers  and 
contractors.  I  am  advised  to  figure  capital  material  at  not  exceeding 
40  per  cent  of  the  total  capital  charge.  On  that  basis  we  have  the 
following: 
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Locomotive  fuel 

Operating  material  and  supplies -.- -^,v-"\- 

CaplUl  material  (40  per  c-ent  of  gross  capital  expenditures) 

Total  fuel,  material,  and  supplies 

Decrease 


1926 


$407,431,929 

1,209,729,717 

354,034,000 


1,971,195,646 
831, 195, 646 


1931 


$225,000,000 
755, 000, 000 
160, 000, 000 


1,140,000,000 


t  Or  42.2  per  cent 


That  is  the  shrinkage  in  the  business  done  by  the  railways  with  our 
industry  1931  under  1926.  The  slump  substantially  exceeded  the 
decline  m  railway  business.  While  passenger-miles  dropped  only  38.5 
per  cent,  ton-miles  but  30.4  per  cent  and  total  operating  revenue  no 
more  than  35.6  per  cent,  purchases  sank  42.2  per  cent.  The  reasons 
were,  first,  insufficiency  of  accumulated  reserves;  second,  inabihty  to 
arrange  financing  for  improvements  in  advance  m  favorable  years; 
third,  fear  to  use  either  surplus  or  capital  beyond  the  bare  ne^ssities 
of  safe  and  satisfactory  operation  in  a  time  of  reduced  traffic  and 
earnings  with  uncertain  prospects.  It  is  obvious  that  any  substantial 
progress  toward  a  more  even  level  of  railway  purchases  throughout 
each  decade  will  help  everyone.  It  will  tend  to  cut  down  the  cost 
of  railway  replacements  and  additions  with  corresponding  bentit  to 
the  public.  At  the  same  time  railway  purchases  are  so  vast  that  the 
financial  ability  of  the  railroads  to  come  into  the  market  when 
general  busines  is  slack  formeriy  acted  and  we  believe  would  agam 
act  to  postpone  a  depression,  to  mitigate  its  severity,  and  to  hasten 

reemployment.  .. 

That  "is  all  I  have  to  volunteer  on  recapture.  Let  me  turn  now  it 
you  please  to  the  other  recommendations  which  were  stated  seriatim 
a  moment  ago.  To  make  clear  the  considerations  underlying  those 
recommendations,  I  ask  your  indulgence  in  some  observations  respect- 
ing the  nature  of  the  legislative  juncture  which  has  been  reached  and 
of  the  task  with  which  these  bills  confront  you. 

First  please  let  me  ask  you  to  consider  what  happens  m  the  practical 
matter  of  rate  making  when  Congress  lays  its  hand  on  the  mech- 
anism—what happens,  where  it  happens,  and  to  whom  it  happens. 
In  Massachusetts  I  knew  a  judge  who  refused  to  send  a  prisoner  to  a 
jail  that  he  had  not  seen.  You  may  regard  it  as  helpful  m  the  per- 
formance of  your  duty  to  follow  your  rule  of  rate  making  down  to  the 
ultimate  consumer  and  observe  how  it  rests  on  his  stomach.  Some 
of  you  are  perhaps  most  familiar  with  the  formal  rate  proceedmgs 
before  regulatory  bodies.  There  is  another  immense  realm  of  rate 
adjustment,  more  or  less  closely  related  to  what  Congress,  the  State 
legislatures  and  the  commissions  do,  but  transactmg  a  large  business 
and  capable  of  transacting  a  much  larger  business  without  such 
governmental  assistance  or  in  coordination  with  such  aid.  Let  us 
glance  at  the  places  where  rate  adjustments  bring  together  the  ship- 
pers and  carriers  in  the  original  contact.  As  in  the  law,  so  in  the 
sphere  of  traffic  I  am  a  tenderfoot.  But  I  can  give  you  a  sufficiently 
accurate  outUne  of  these  contacts  for  my  present  purpose. 

Rate  changes  originate  in  regional  rate  committees  mamtamed  by 
the  railroads  covering  the  country.  Classifications  come  from  three 
territorial  classification  committees.     More  than  10  years  ago  a  com- 
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mittee  of  the  National  Industrial  Traffic  League,  headed  by  Willi  am 
H.  Chandler  of  the  Merchants  Association  of  New  York,  undertook 
in  cooperation  with  these  rate  committees  to  organize  the  business 
in  orderly  procedure.  That  effort  appears  to  have  fully  accomplished 
its  purpose  in  establishing  a  permanent  method  and  mechanism. 
No  change  in  rates  is  filed  until  notice  has  been  given  to  all  concerned 
and  a  hearing  held,  if  anyone  requests,  before  one  of  these  committees. 
There  is  a  formal  docket.  Railways  and  shippers  interested  are 
represented,  differences  arising  not  only  between  railways  and  ship- 
pers but  between  railways  and  between  shippers.  To  a  large  extent 
these  discussions  eliminate  formal  proceedings  before  the  commission. 
Many  adjustments  are  made  in  part  by  agreement,  Umiting  the  scope 
of  what  is  referred  to  the  governmental  umpire. 

Up  to  the  present  time  the  considerations  determining  disposition 
of  these  rate  proposals  have  been  almost  wholly  commercial.  They 
are  traffic  cases,  not  revenue  cases.  Some  months  ago  the  chairman 
of  one  of  these  rate  committees  lent  me  a  stack  of  sheets  each  repre- 
senting a  docketed  item,  the  whole  covering  a  period.  I  looked  them 
through  and  as  I  recall  it  found  not  more  than  two  or  three  where 
increase  of  revenue  was  specified  as  the  purpose.  Certainly  these 
committees  have  never  expressed  the  intention  of  using  their  dockets 
for  anything  like  a  systematic  and  comprehensive  observation  of  the 
flow  of  capital  into  railway  additions  and  improvements  as  compared 
with  any  standard  of  railway  preparation  for  handling  future  traffic, 
and  of  the  trend  of  revenue  and  income  as  bearing  on  such  capital 
inflow.  This  is  not  intended  as  a  criticism.  On  the  contrary  the 
miracle  is  the  progress  already  made  in  so  few  years  toward  a  cooper- 
ative spirit,  habit,  and  practice.  Rather  should  the  mechanism  now 
so  smoothly  operating  and  so  competently  manned  be  hailed  as  a 
gift  of  Providence  to  a  Nation  which  seeks  the  solution  of  a  mjaor 
economic  problem  and  finds  readv-made  a  type  of  agency  which 
otherwise  it  must  laboriously  and  slowly  create. 

Within  a  fortnight  an  event  of  first  magnitude  has  occurred.  All 
the  Eastern  railroads,  members  of  the  Central  Freight,  New  England 
Freight  and  Tmnk  Line  Associations,  have  constituted  a  new 
joint  agency  to  be  known  as  the  rate  research  committee,  whose  scope 
IS  nothing  but  revenue.  The  announcement  pointed  out  that  the 
project  is  "in  harmony  with  a  suggestion  made  by  the  Interstate 
Commerce  Commission  in  the  15  per  cent  case  of  1931."  That  was 
a  proceeding  in  which  for  the  first  time  in  railroad  history  all  the 
lines  in  one  Nation-wide  appUcation  asked  for  increased  revenue 
through  an  advance  in  freight  rates.  The  fact  that  this  prayer  for 
relief  was  denied  in  the  form  as  presented  sinks  into  insignificance 
beside  the  actual  consequences.  The  application  served  to  get  out 
onto  the  national  council  table  the  problem  of  preserving  our  railway 
system  in  full  strength  and  vigor. 

Not  only  did  the  commission  in  response  pronounce  relief  indispen- 
sable and  specify  numerous  methods  to  that  end  which  it  would 
sanction,  but  it  made  the  same  subject  dominate  its  annual  report, 
embodying  therein  much  of  the  text  of  the  rate  decision,  and  thus 
erecting  the  position  there  defined  into  a  formal  policy.  Not  only 
this  but  in  both  branches  of  Congress,  unless  I  much  mistake  the 
straws  in  the  wind,  anxiety  over  the  railroad  situation  prevails  as 
never  before  except  in  1920  when  a  starved  and  sick  transportation 
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ftvstem  was  turned  back  to  its  owners  for  convalescence  to  health  and 
STy      In  the  rate  decision,  the  commission  enumerated  vanous 

medic&ies  and  tonics,  amongst  them  temporary  F,^t^,J2£^/?^Xve  tS 
lookmg  to  the  longer  future  the  commission  said:  We  believe  that 
the  i?fffic  departments  of  the  railroads  should  address  themselves  to 
the  t^k  of  making  such  changes  in  the  rates  on  P.^^ti^^  ?^^  k^^^^^^^^ 
traffic  as  wiU  in  their  judgment  after  careful  analysis  of  aU  attendant 
SmSa^ces,  produce  additional  revenue  and  which  can  he  supported 
arrrsonable  under  existing  conditions."  The  commission  promised 
that  when  such  revised  tariffs  are  filed  the  proceedings  will  be  expe- 
dited. To  this  suggestion  the  eastern  lines  have  responded  m  creatmg 
their  rate  research  committee.  , 

Your  attention  is  mvited  to  the  composition  of  this  new  body. 
Thev  are  taken  from  the  permanent  regional  agencies  to  which  i  have 
referred  The  duty  of  the  rate  research  committee  is  to  make  careful 
analysis  of  the  rates  and  classifications  applicable  to  individual  cona- 
modities,  to  propose  changes,  hold  hearings  on  these  are  the  offices  of 
the  several  freight  associations,  and  make  recommendations  to  the 
Eastern  Traffic  Executives  Association  (that  is  the  traffic  vice  presi- 
dents of  individual  svstems),  which  if  there  approved  will  be  ^iiade 
effective  without  duplication  of  hearings  before  the  freight  association 
committees.  I  am  not  informed  whether  similar  rate  research  com-, 
mittees  are  contemplated  in  the  South  and  West.     I  assume  so, 

Ob\iously,  if  the  proposed  changes  are  to  go  into  ettect,  one  con- 
dition must  be  fulfilled— namely ,  to  some  extent  the  voluntary  suspen- 
sion or  limitation  of  competitive  freedom.     Competition  between 
railwavs,  competition  between  shippers,  which  you  have  been  told  in 
these  hearings  would  brhig  pandemonium  if  not  unrestrained   by 
regulation,  must  be  restrained  further  than  it  ever  has  been,  either 
voluntarily  by  concerted  action  for  the  common  welfare  or  under 
•  compulsion  by  the  commission  or  both.     Railways  and  shippers,  I 
expect,  will  never  voluntarily  forego  competition  unless  they  are 
influenced  by  what  Mrs.  Wharton  has  called  a  ''greater  mclination. 
Competitive  excess  must  be  subdued  by  the  explusive  force  of  a  more 
powerful  motive.     This  motive  we  find  in  the  fear  that  rail  service 
will  deteriorate  or  break  down.     The  large  rate  advances  sanctioned 
in  1920  had  almost  soUd  national  backing,  because  the  public  was 
terrified  by  the  menace  of  an  interruption  of  prosperity  due  to  freight 
congestion.     Since  then  times  have  changed.     Few  business  men 
have  faith  enough  in  the  teachings  of  history  to  look  forward  to  a 
rail  breakdown  so  far  as  volume  of  traffic  is  concerned,  but  there  is 
a  new  standard  of  quaUty,  what  I  call  American  superservice,  which 
must  be  maintained  if  business  in  the  coming  recovery  is  to  retain  the 
advantages  of  limited  inventories  and  consequently  low  operating 
industrial  and  mercantile  cost,  made  possible  by  the  grade  of  rail 
service  developed  since  1920.     The  attitude  both  of  industrial  traffic 
men  and  of  railway  traffic  men  toward  a  truce  in  competition  will  be 
determined  by  their  apprehension  of  a  let  down  in  rail  service.     By 
the  same  token  the  readiness  of  the  commission  to  use  conipulsion  or 
pressure  where  competitors  are  obstinate  will  depend  upon  its  anxiety 
or  what  it  believes  to  be  the  pubhc  anxiety  over  the  service  prospects. 
The  rate  research  committee  is  eastern  only  and  the  announcement 
does  not  specify  a  scope  beyond  a  sort  of  general  once  oyer  of  the  rate 
structure.     We  need  not  doubt  that  such  exploration  will  be  national 
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or  that  the  process  will  be  permanent  and  continuous.  If  the  new 
implement  proves  serviceable  in  a  crisis,  it  will  naturally  be  kept  going 
to  prevent  crises.  Mr.  Benton  hopes  that  never  again  will  savings 
bank  depositors  and  insurance  policy  holders  come  before  the  com- 
mission. So  sing  we  all  of  us.  If  the  rate  research  committee  can 
be  made  to  work,  they  never  will  have  to  come. 

What  kind  of  a  rule  of  rate  making  does  Congress  think  will  help 
to  make  that  process  workable?  As  I  view  it,  your  task  is  to  answer 
that  question. 

My  main  purpose  in  reauesting  the  opportunity  to  testify  is  to  urge 
upon  you  some  practical  suggestions  with  respect  to  that  phase. 

In  a  sentence,  as  I  see  it,  your  opportunity  is  to  do  something  which 
will  help  divert  the  public  mind  from  the  security  owner  to  the  user 
of  the  facilities  as  the  beneficiary  of  your  rate-making  rule.  For 
12  years,  under  section  15a,  the  thought  of  all  concerned  has  been 
focused  on  the  rights  of  the  security  owner.  Congress  had  said  what 
he  was  entitled  to.  A  large  part  of  the  public  believed  he  was  not 
entitled  to  anything  whatever.  They  denounced  "fair  return," 
especially  6  per  cent,  as  a  "guarantee"  and  demanded  repeal.  The 
return  at  the  rate  was  to  be  computed  upon  "valuation."  Every- 
body had  his  own  idea  about  methods  of  valuation.  These  contro- 
versial features  have  so  preoccupied  the  commission,  the  courts,  the 
railroads,  the  sliippers,  and  the  general  public  that  it  has  been  im- 
possible to  command  adequate  and  intelligent  common  counsel  on 
the  basic  aspect  of  providing  rail  facilities  and  service.  We  have 
quarreled  over  the  method  of  measuring  railway  income  while  the 
income  was  drying  up.  In  my  judgment,  the  mechanism  just  set  up 
by  the  united  eastern  railways  and  such  mechanism  as  may  be  set  up 
by  cooperating  shippers  will  never  install  and  permanently  protect  a 
solution  for  the  problem  of  adequate  investment  in  railway  additions 
and  betterments  until  this  devastating  law  suit  over  fair  return  on 
Taluation,  to  say  nothing  of  recapture,  is  terminated  and  dismissed 
by  striking  the  whole  foundation  out  of  the  act. 

To  limit  the  rate  rule  to  the  public  as  its  beneficiary  in  no  way 
deprives  anyone  of  any  rights.  It  is  not  the  province  of  a  legislative 
to  protect  citizens  in  their  rights.  That  is  for  the  courts.  If  the 
commission  reduces  rates  to  the  point  of  confiscation  the  court  will 
look  not  to  Congress  but  to  the  facts.  If  valuation  is  in  question  the 
court  will  not  take  one  made  by  Congress  or  its  agent  but  will  make 
its  own  valuation.  The  court  on  the  other  hand  has  never  reviewed 
the  judgment  of  Congress  or  commission.  In  the  O'Fallon  case  no 
constitutional  question  was  involved.  The  court  canceled  the  valu- 
ation because  the. commission  had  refused  to  consider  an  element  of 
value  prescribed  not  under  Smyth  i\  Ames  but  under  19a. 

Take  fair  return,  valuation,  and  the  security  owner's  "rights"  out 
of  the  picture,  bring  the  user's  need  into  the  foreground,  and  you  will 
greatly  improve  the  prospects  for  successful  cooperation  among  sliip- 
pers, among  carriers,  and  between  shippers  and  carriers  for  eftecuta- 
tion  of  the  new  rate  rule.  You  will  stimulate  and  encourage  the 
world  of  traffic  to  keep  the  question  of  adequate  and  progressive 
facilities  systematically  and  continuously  before  them.  lou  will 
liberate  their  minds  for  concentration  on  that  phase.  Among  that 
large  part  of  the  general  public  which  by  temperament  or  affiUation 
admires  declining  more  than  rising  income  for  security  owners,  you 
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will  lessen  opposition  to  necessary  adjustments.  Perhaps  most  influ- 
ential of  all  you  will  lead  all  concerned  to  form  the  habit  of  keepmg 
abreast  of  progress  in  the  development  of  facihties  through  the  obser- 
vation of  reports  which  cover  the  mdispensable  factor  of  capital  in- 
flow, but  subordinate  this  to  the  pubHc  purposes  of  such  investment 
In  short,  you  will  bring  a  new  sense  of  responsibility  to  the  whole 
pubUc  for  a  concern  which  is  everybody's  busmess,  neglect  of  which 
will  injure  everybody,  and  successful  discharge  of  which  is  essential 

^  WiS^et^w^ere^led  whether  a  rate  level  can  be  found  under  which 
service  can  be  adequate.  The  best  definition  ^f.^^^ound  fabric  of 
tariffs  that  I  have  ever  heard  is  this:  Rates  on  which  the  traffic  can 
move  and  on  which  the  roads  can  move  it.  I  answer,  yes;  such  a  rate 
level  can  be  found.     In  general  there  are  two  reasons  for  answenng 

First.  Revenue  can  be  increased  by  stopping  the  leaks.      .      .     ,      . 

One  of  these  classes  of  leaks  I  have  just  discussed— the  leak  of 
irresponsible  and  unrestrained  competition.  The  commission  has 
often  asserted,  sometimes  with  specifications,  that  large  revenues 
could  be  obtained  on  commodities  fuUy  able  to  pay  more  than  present 
rates  kept  low  or  cut  lower  not  under  compulsion  of  economic  necessity 
but  wilfully.  I  have  expressed  to  you  my  hope  that  with  adequacy 
of  facilities  and  service  systematicaUy  and  constantly  before  them  as 
an  aim  in  rate  adjustments  aU  concerned  wiU  umte  in  correcting 
these  improprieties  and  resisting  their  recurrence.  Substantial 
agjjregage  sums  can  thereby  be  added  to  revenues. 

Another  set  of  leaks  is  represented  by  excessive  competition  from 
highways,  waterways,  and  so  on.  Railway  revenue  is  artihciaUy 
depressed  by  Government  policy  or  lack  of  policy  relating  to  such 

competition.  ,      .  ^   ,      ,  ,  j.-      • 

An  avowed  aim  and  an  evident  result  of  Federal  barge  operation  is 
the  reduction  of  rail  revenues,  partly  through  forcmg  rates  down, 
partly  through  division  or  revenue  on  through  raU-and-barge  routes 
We  have  promise  that  the  Government  will  desist  from  this  artihcial 
forcing  of  uneconomic  rates.  The  Denison  Act  provides  a  way  for  the 
Government  to  get  out  of  that  business.  Without  waiting  for  this, 
the  Secretary  of  War  a  few  weeks  ago  repudiated  and  canceled  two  of 
the  most  outrageous  rates  put  in  by  the  Inland  Waterways  Corpora- 
tion In  due  course,  we  are  entitled  to  hope,  nver  barge  competition 
with  railroads  will  be  deflated  to  an  economic  basis,  where  those 
engaged  in  it  must  survive  if  at  all  on  self-reliance  in  an  equal  contest. 
The  consequence  is  certain  to  be  an  increase  in  railway  revenues,  both 
through  retention  of  traffic  volume  and  through  maintenance  of 
renumerative  rates.  Coastwise  and  intercoastal  ships  are  not  regu- 
lated. Some  of  these  operating  in  that  business  are  asking  for  regula- 
.  tion  to  protect  them  against  in-esponsibles.  No  doubt  Congress  wiU 
respond.  Whatever  protects  economic  agamst  uneconomic  shipping 
wUl  protect  the  railroads  also,  with  a  corresponding  benefit  to  railway 

revenue.  .  .  ii      •     i     i  /        «j 

In  the  case  of  highway  competition,  we  may  likewise  look  lorward 
to  shaking  out  a  pioneering  and  chaotic  situation  into  one  in  which 
uneconomic  service  will  largely  disappear.  A  British  Royal  Commis- 
sion reporting  about  a  year  ago  concluded  that  if  the  qualifications  of 
employees  and  their  hours  of  service  imposed  upon  railroads  were 
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imposed  upon  motor  vehicles  this  measure  alone  would  quickly  drive 
|meconomic  transport  from  the  hi-hways.     Many  of  our  State  legis- 
latures have  stiffened  their  restrictions  not  only  as  affecting  employees 
but  as  otherwise  affecting  the  public  Safety  and  convenience      Last 
year  I  visited  a  number  of  States  where  such  legislation  was  pending, 
and  found  the  trend  irresistible  because  of  the  character  of  the  pro- 
ponents.    These  were  in  the  main  farmers  with  3-ton  trucks  and 
pleasure  motorists      I  formed  the  impression  tht  if  nobody  actin^  for 
the  railroads  or  to  help  them  had  lifted  a  finger  the  legislation  would 
have  been  passed,  and  that  we  are  in  for  more  rather  than  less.     Your 
committee  will  consider  a  proposal  that  the  House  investigate  the 
interstate  aspects  of  the  highway  problem.     On  the  initiative  of  the 
Interstate  Commerce  Commission,  which  has  investigated  it,   the 
benate  Committee  on  Interstate  Commerce  is  now  hearing  witnesses. 
Beside  resentment  over  danger  and  crowding  on  the  highways,  farmers 
and  pleasure  motorists  as  well  as  many  others  seem  to  be  engaged  in  a 
taxpayers   insurrection.     The  State  legislation  usually  includes  pro- 
visions mcreasmg  the  proportion  of  highway  cost  paid  by  motor 
vehicles  for  hire.     This  taxpayers'  uprising  seems  to  include  agitation 
against  making  highways  more  expensive  or  wider  or  building  new 
one^.     All  these  tendencies  are  hkely  to  hold  the  trucks  more  neariy 
withm  economic  limits,  equahzing  to  that  extent  the  conditions  of 
competition.     ^  hen  national  prosperity  produces  larger  traffic  total 
to  be  earned  by  all  forms  of  transport,  the  railways  seem  likely 
to  take  a  much  better  share  than  most  people  have  expected;  and 
together  with  relief  from  uneconomic  pressure  for  excessive  rate- 
cutting,  this  should  exert  a  favorable  influence  upon  rail  earnings 
bo  much  for  leaks.  ^  * 

The  second  reason  for  thinking  that  a  rate  level  can  be  found  under 
which  the  traffic  will  move  and  under  which  the  railroads  can  more  it 
lies  m  the  field  of  operating  economies.  It  is  said  that  a  doUar  saved 
IS  a  dollar  earned  In  railroading,  a  doUar  saved  is  a  dollar  that  need 
not  be  earned— that  need  not  be  paid  by  shippers.  You  need  hardly 
be  assured  that  m  such  concerted  rate  adjustments  for  revenue  as  I 
Have  discussed  the  shippers  and  the  regulators  ^^411  observe  with 
vigilance  the  trend  of  operatmg  expense.  Railway  officials  will  be 
equaUy  eager  not  only  to  keep  that  aspect  to  the  front  but  to  empha- 
size at  all  times  the  conditions  requisite  for  vigorous  progress  in 
economy.  The  largest  factor  in  progressive  economy  is  the  invest- 
ment  of  capital  m  improvements.  To  make  such  investment  possible 
IS  an  indispensable  feature  of  wise  legislation  and  of  practice  under  it 

1  invite  you  to  compare  the  economies  which  our  railroads  accom- 

P K-  ^  .v!''  *^^  ^^\  y^^"^  ^t^^'^  ^^^^^^1  <^o^^rol  with  the  economies 
which  they  could  have  made  if  they  had  had  the  money.  The  test 
that  I  offer,  1920  to  1930,  is  freight  operating  expenses  per  thousand 
revenue  ton-miles.  Table  No.  1 .  The  systemslire  the  46  roads  havTng, 
nf\u  '  ^.T^  earnings  of  $25,000,000  and  reporting  this  information! 
Of  those  46  roads  m  the  10  years  two-thirds  cut  down  their  cost  by 
more  than  20  per  cent;  half  reduced  it  by  more  than  27  per  cent;  a 

^  .iT^.'"''''!^^^^  ^^  P^"*  ^^^^'  ^^^  ^P  *^°  by  n^ore  than  40  per  cent 
and  the  top  three  by  more  than  50  per  cent,  with  one  system  scoring 
53.6  per  cent.     Striking  results  are  shown  if  we  separate  the  details 
J^  or  example,  I  able  II  shows  gross  ton  miles  per  train  hour.     Here  12 
systems  advanced  more  than  100  per  cent  and  the  leader  147  4  per 


cent.  Still  another  test.  Table  III,  is  pounds  of  coal  Pf  thousand 
gross  ton  miles,  which  the  top  10  brought  down  by  more  than  37  per 
Snt!  and  one  system  by  49.3  per  cent^  These  advances  in  econoniy 
could  be  traced  in  every  department  of  railway  operation  They  are 
accomplished  by  replacing  an  old  unit  for  a  better  one,  by  applying 
new^evices  to  units  not  yet  worn  out   by  mtroducmg  installations 

^^rhls^lVifmYasteT^^^^^^^  ^-d  charges  on  the 

the  advantage  to  the  country  as  a  whole  if  aU  the  roads  could  have 
made  the  advance  scored  by  some  of  them.  Even  the  roads  which 
stood  at  the  top  in  1920  went  on  improving;  not  as  much  Pfr  cent  as 
these  at  the  bottom,  but  substantiallv.  This  is  ^ho"^"  >^  J^j'lff.f ' 
V  and  VI.  Evidently  no  degree  of  excellence  yet  attained  lifts  a 
railroad  beyond  the  opportunity  for  further  progress.  The  rub  comes 
S  having  the  money  Table  Vll  shows  the  average  investment  per 
Sile  of  road  owned  in  1930  and  1920.  With  10  roads  mcreasmg  this 
We  more  than  45  per  cent  and  one  98.9  per  cent,  26  systems  added 
under  20  per  cent.    The  spread  is  too  gr^. 

These  ffgures  for  investment  are  net.    When  the  raiboad  makes  an 
improvement  it  must  have  not  only  the  money  which  itcharges  to 
capital  but  the  money  which  it  debits  on  account  ?/.  retirements     To 
make  an  improvement  a  railroad  must  be  in  position  to  finance  the 
^neratin-  charge  out  of  earnings  and  the  capital  charge  either  out  of 
sK^or  out  of  security  salesfwhich  in  turn  depend  upon  earnings 
For  progress  in  economy  the  railroads  depend  verj  largely  on  the 
membere  of  our  association.     At  all  tunes  the  physical  plant  of  the 
TaS  is  under  bombardment  by  the  inventors  and  developers  of 
new  designs,  new  materials,  new  methods.    Large  and  expensive 
laboratories  are  maintained  by  the  leading  concerns.     At  a  given 
moment  two  kinds  of  competition  are  in  force.     Where  several  com- 
panies offer  each  an  article  already  in  general  use,  Pf  .f  ?f  f^f  ^"1^ 
bv  bidding.    Announcement  that  a  certam  raikoad  is  in  the  market 
brin<^  on  an  appointed  day  a  crowd  of  sales  representatives  to  its 
oE  each  homing  to  get  the  whole  order  or  at  least  a  larger  shar^ 
of  it  than  he  got  last  time.    Usually  consideration  is  restricted  to 
bidders  whose  reliability  is  satisfactory.     Smce  no  two  of  the  com- 
peting articles  are  identical  in  design  or  material,  price  may  not 
whoul  control  the  award.     As  I  have  said    many  of  our  membere 
have   other   customers   beside   railroads      They   are   familiar  with 
general  practice.     A  couple  of  years  ago  I  had  occasion  to  get  a  line 
on  the  weight  currently  given  to  price.     I  got  the  impression  that 
Railroad  purchasing  officials  cling  much  more  steadfastly  to  emphasis 
on  price  than  is  now  common  m  the  business  world.     In  my  time 
never  the  less  I  have  observed  progress  m  that  direction  on  the  rail- 
roads also.     An  important  and  sometimes  a  decisive  factor  is  engi- 
neering service-the  prompt  availability  of  a  specialist  who  follows 
up  the  goods  in  use,  assisting  in  the  development  of  advantageous 
nractice   overcoming  difficulties,  making  deficiencies  good  and  often 
workinj  out  changes  in  the  article,    ^hese  features   being  equal, 
Kreat  stress  is  stiU  laid  upon  dependabiUty  and  general  standing. 

Another  kind  of  competition  occurs  where  the  article  is  so  highly 
protected  by  patents  as  to  approach  or  attam  monopoly,    in  that 


it 
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Wifil  ™f "^*'7  >^  constantly   adapting  itself   to   new  conditions 
Within  a  few  years  electnc  traction  has  wrought  one  such  chan™  i„ 

H^n»ff°^-  f  i-  r*"*"**  ^^^  '"°«*  conspicuous  Liovation  is  the  foor 
nrod^Vn  forte^  ^*  '"^^  transportation,  the  future  oiVS 

At  a  time  hke  the  present,  when  traffic  and  eamincs  are  down 
TcoZ^TJ  ?«"  '"^  'Z*""  ^^«^'°g  «*  the  prospectrXay  officer 
SantCt  lor/^r'V^  ""Tr^  *,'»^"'^  not  so  much  about^a  bigge" 
salesmen  of3  ..''""*  "  ''«"«r  Pl«pt-     At  this  moment  engi^fe? 
salesmen  of  our  companies  are  exhort  ng  the  railways  to  take  advTn 

nXsf  tJo'er^i'/'P'^""^  ''''^^t'^  of  obsolesoer,mil:'':iS'?h"; 
STZ  tS  sort  of^Zf  „"  ""•"I'^'-.f  I'Vr  systems  are  able  to  g^ 
rtr^iL  ^'^t  Of  thing  on  a  considerable  scale  the  activity  «lll 

coS,S"in<?'X:!H-"''^  P^P'**'  ^"^  ''«^'  «^«  to  hundreds  o 
.^r?r     f.      and  affording  such  increase  in  railway  traffic  that  one 

TXg^lT  """**'■  "'"  '"'  P'**'*^  '"  P««'"<"»  *«  joVthe  procei 

tnJ^LlJ'}^''^^  *•**  railroads  lag  too  far  behind  the  leaders  in  proeress 
for  operating  economy.  Durfng  a  considerable  period  earn^n^mTt 
be  higher  than  we  have  been  accustomed  to  have  them^otfat  the 
backward  systems  may  bring  themselves  to  a  higher  standard      TV.U 

eCws'^te'^  ''''V  'rf'^-S^'  roads\ett  ^he  wto^l^^of  the^ 
eamm^.     They  are  the  leaders.     To  them  the  others  look  for  !«.«} 
ership  in  experiment.  Most  important  of  all,  the  one  twL  needed" 

or  weaK  line  is  that  it  may  become  a  strong  line       Con^re^y*  RlnnA 
can  not  pledge  that  hope  or  redeem  the  pledgl     It  is  for  XTarrie^^ 

raVspSon'^^B^^^^  '^'  countiy  with  adeq^^^^^ 

success  ^^''"'  legislation  can  do  much  to  promote  their 

'^^^''^  I.— ^'mgA<  operating  expenses  per  thoxisand  revenue  ton-miles 


Road 


Texas*  Pacific 

Gulf,  Colorado  &  Santa  Fe 

Norfolk  <fe  Western 

Pennsylvania  System   

Great  Northern..  • 

Missouri  Pacific  

Louisville  <fe  Nashville* (including  lVh."  a'si "lT 

8JaVK^:r  f/^y''^  <"'='"'«»^  c.R.V.-i-ox:: 

Denver  <t  Rio  Grande  Western 

Atchison,  Topeka  &  Santa  Fe  (includTng  p;  a's"  FO.'IIIi::: 


1020 


1830 


$15.39 

$7.14 

13.02 

6.21 

14.72 

7.25 

17.26 

9.27 

6.60 

3.60 

12  30 

6.79 

22.71 

12  83 

14.  18 

8.03 

6.04 

3.55 

13.76 

8.10 

iao6 

5.99 

10.83 

6l57 

10.51 

6l48 

12  10 

7.67 

1&61 

iai5 

12  12 

8.05 

12  12 

&12 

Percent 

decrease 

1930 

under 

1920 


53.6 
52  3 

sa? 

46.3 

45.6 

44.8 

43.5 

43.4 

41.2 

41.0 

4a  5 

39.3 

3&3 

36.6 

35.0 

33.6 

33.0 
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Table  I. — Freight  operating  expenses  per  thousand  revenue  ton-miles — Continued 


Road 


Chicago,  Burlington  &  Quinoy 

Seabord  Air  Line 

Southern  Pacific- Pacific  Lines 

Chicago,  Milwaukee.  St.  Paul  &  Paciflc- 
Wabash . 


Boston  &  Maine 

Pittsburgh  &  Lake  Erie ■ 

Erie  (including  Chicago  &  Erie) 

Baltimore  &  Ohio - - • 

Union  Pacific .— - — 

Chicago  &  Northwestern - 

Pere  Marquette — 

Southern  Railway 

New  York  Central  (including  Mich.  Central;  Cin.  No.;  C,  C,  C.  &  St.  L.; 

Boston  6i  Albany;  E.  I.  &  T.  U.;  and  O.  C.  Lines) 

Atlantic  Coast  Line 

niinois  Central  (including  Y.  A  M.  V.) 

Chicago,  St.  Paul,  Minneapolis  &  Omaha. 

Lehigh  Valley - 

Northern  Pacific. - - 

Chicago  A  .\lton   - 

Grand  Trunk  Western 

Oregon  Short  Line - 

Oregon-Washington  R.  R.  &  Navigation  Co 

Reading  (including  Port  Reading  &  Perkiomen) 

New  York,  Chicago  <k  St.  Louis - 

Delaware,  Lackawanna  &  Western _ — 

Delaware  &  Hudson - 

Chicago  &  Eastern  Illinois 

Elgin,  Joliet  &  Eastern - 

Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 

Boston  &  Albany 

Michigan  Central - 

Big  Four  (including  Cin.  No.;  C,  C,  C.  &  St.  L.;  E.  I.  &  T.  H.)._ 


1920 


$9.30 

13.84 

13.04 

ia77 

10.18 

16.01 

11.60 

9.72 

9.24 

8.43 

11.76 

11.14 

11.52 

10.50 

14.64 
8.31 

11.73 

10.73 
9.57 

10.00 

11.23 
7.82 

11.35 
9.99 
7.48 

10.74 
8.47 
8.64 
8.60 

(») 

(») 

(») 

(») 


1930 


$6.23 
9.36 
9.01 
7.62 
7.25 

11.56 
8.37 
7.12 
6.79 
6.25 
9.15 
8.69 
9.00 

8.33 

11.63 
6.73 
9.52 
8.85 
8.07 
8.43 
9.87 
6.87 

10.09 
9.00 
6.84 
9.99 
7.96 

10.35 

10.62 

(») 

(») 

(») 

(») 


Per  cent 
decrease 

1930 
under 

1920 


33.0 
32  4 
3a9 
29.2 
28.8 
27.8 
27.8 
26.7 
26.5 
25.9 
22.2 
220 
21.9 

20.7 

20.6 

19.0 

18.8 

17.5 

16.7 

16.7 

121 

121 

ILl 

9.9 

8.5 

7.0 

6.0 

1  19.7 

»23.5 

(») 

(») 

(») 

(») 


>  Increase. 

*  Operating  expenses  not  apportioned  for  1920. 
Included  in  New  York  Central. 

Table   XL — Gross   ton-miles    {excluding   locomotive   and   tender)    per   train   hour 
calendar  year  1930  compared  with  calendar  year  1920 


Texas  &  Pacific 

Gulf,  Colorado  <t  Santa  Fe 

New  York,  New  Haven  &  Hartford  (including  Cent,  of  N.  E.) 
Missouri,  Kansas,  Texas  Lines  (including  M.  K.AT.  ofT.).. 

Centnil  of  New  Jersey 

Erie  (including  Chicago  &  Erie) 

Boston  6i  Maine.. - - 

Pere  Marquette - .-- 

Chesapeake  &  Ohio  (including  H.  V.) 

St.  Louis-San  Francisco. 

Pennsylvania  System - 

Norfolk  &.  Western - 

Pittsburgh  &.  Lake  Erie 

Denver  &  Rio  Grande  Western 

Union  Pacific 

Chicago  &  Alton 

Missouri  Pacific 

Louisville  &  Nashville  (including  L.  H.  &  St.  L.) 

Wabash 

Atchison,  Topeka  &  Santa  Fe  (including  P.  &  S.  F.) 

New  York,  Chicago  &  St.  Louis 

Michigan  Central 

Southern  Pacific- Padflc  Lines 

Great  Northern — — 

Boston  &  Albany 


Per  cent 

1920 

1930 

mcrease 

1930  over 

1920 

10,551 

26,101 

147.4 

13,714 

31,916 

132  7 

10,479 

24,238 

13L3 

12,723 

28,371 

123.0 

11,285 

24, 951 

12L1 

17,  476 

36,906 

111.2 

10,642 

21,993 

106.6 

10^821 

22  255 

105i7 

19,323 

39,020 

10L9 

10,303 

20,787 

10L8 

14,792 

29,661 

ioa5 

21,445 

42946 

loas 

19,  443 

38,174 

96.3 

10,966 

21,441 

95.5 

21,604 

40,627 

88.1 

13,071 

24,527 

87.6 

14,  401 

26,722 

85.6 

11,408 

21,026 

84.3 

16,412 

29.932 

824 

17, 379 

30,998 

78.  i 

15,836 

27, 975 

76.7 

18,985 

33,438 

76.1 

15, 616 

27,507 

76.1 

16,061 

28,021 

74.6 

11,553 

19,937 

726 
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Table   U.— Gross   ion-miles    (excluding   locomotive   and  tender) 


calendar  year  1930  compared  with  calendar  year  1920— QouiinnQd 


per   train   hour 


Road 


New  York  Central  (including  O.  C.  Lines) 

Chicago,  Milwaukee,  St.  Paul  &  Pacific  

Bi!t&'i"ShS?.'ff:.^!:.^-  ''•  ""•  *  ^'-  K-rK.-i:iT-.  h.) 

Central  of  Georgia  .  ' ' 

Chicago  &  Eastern  IllinoiV 

Delaware  &  Budson 

Raadirig  (including  Port  Re'ading  &  PefkJoinen) 

Atlantic  Coast  Line.  

Chicago  &  North  Western 

Seaboard  Air  Line 

Oregon- Washington  R.  R.  &  NaV.  Co 

Chicaso,  Burlington  &  Quincy  

Southern 

Chicago,  St.  Paul.  Minneai>olis'&  Omaha 

Oregon  Short  Line 

Minneapolis,  St.  Paul  <fe  S.  S.'Marie' 

Toxa."?  &  New  Orleans 

piinois  Central  (including"Y.'&  M "V) 

Lehigh  Valley 

Delaware,  Lackawanna  AWestern "" 

Northern  Pacific.-.  

Elgin,  Joliet  &  Eastern. .Ill 


1920 


18.684 

13.786 

17,496 

14.900 

11.611 

15.438 

13. 157 

14. 252 

15.962 

14.042 

12,899 

13. 125 

12.488 

14.538 

16. 897 

12. 951 

10.678 

17.569 

13.000 

14.039 

16.857 

19.117 

17. 751 

18,219 

14,421 


Per  cent 

1930 

Increase 

1930  over 

1920 

32, 197 

72.3 

23.458 

70.2 

29.737 

70.0 

25. 170 

68.9 

19.490 

67.9 

25.877 

67  6 

22.052 

67.6 

23.843 

67.3 

25, 510 

59.8 

22.432 

69.7 

20,500 

68.9 

20,776 

68.3 

19,656 

67.4 

22,  519 

54.9 

?6.  140 

54.7 

20,009 

64.5 

16,464 

64.2 

26,495 

60.8 

19,520 

60.2 

20.913 

49.0 

24.963 

48.1 

27.4S7 

43.8 

25.083 

41.3 

24. 848 

36.4 

15,580 

&0 

Table  III  —Poinds  of  coal  per  thousand  gross  ton-miles  (excluding  locomotive  and 
tender)  calendar  year  1930  compared  with  calendar  year  1920 


Road 


Missouri-Kansas-Teias  Lines  (including  M.  K  T  of  T  ) 
tSL  &  pkimT  °*''®°  *  ^»^"ord  (including  C.'of  N.  E.")'. 

Gulf,  Colorado  i  Santa  Fe 

Pere  Marquette I 

Boston  &  Maine 

Chicago  &  Alton 

Chesapeake  &  Ohio  (including  H.  V.T 

Union  Pacific _\ " 

St.  Louis-San  Francisco         " 

Delaware  &  Hudson    .  

Grand  Trunk  Western  

Norfolk  &  Western 

Chicago,  St.  Paul,  Minneapolis'i'bmaha" 

Atchison,  Topeka  &  Santa  Fe  (including  RA'sIf*)' 


Wabash. 


Chicago  &  North  Western"!!" 

R<»ding  (including  Port  Reading'i'PerkomenV ' 

Erie  (including  C  hicago  &  Erie)    .  

Chicago,  Burlington  &  Quincy  

Great  Northern 

Texas  &  New  Orleans ."'. 

Seaboard  Air  Line "    " 

Central  of  Georgia ...V.'. 

Central  of  New  Jersey.. .I.IIIII       ' 

Atlantic  Coast  Line I.  * 

Minneapolis,  St.  Paul  &  8.  8."MarTne 

New  York,  Chicago  <k  St.  Louis  .       

Louisville  &  Nashville  (including  L.  H.  &  StrL')* 

Chirago,  Rock  Island  &  Pacific  (including  C.  R.' I.&* Q.V 

Southern  Pacific-Pacific  Lines 

Southern.  


Michigan  Central. 
Boston  &  Albany. 
Baltimore  <b  Ohio. 


Per  cent 

1920 

1930 

decrease, 
1930  un- 
der 1020 

207 

106 

49.3 

237 

123 

48.1 

201 

105 

47.8 

189 

105 

44.4 

200 

113 

43.5 

212 

125 

41.0 

244 

145 

40.6 

156 

95 

39.1 

193 

120 

37.8 

259 

162 

37.6 

230 

144 

87.4 

185 

119 

35.7 

202 

131 

36.1 

223 

145 

35.0 

186 

121 

34.9 

199 

130 

34.7 

225 

149 

33.8 

238 

168 

33.6 

182 

122 

33.0 

200 

135 

32.6 

200 

136 

32.6 

157 

106 

3Z6 

218 

148 

32.1 

223 

163 

3L4 

234 

162 

sas 

179 

126 

3a2 

164 

116 

2Z9 

162 

114 

20.6 

227 

160 

aas 

221 

156 

1BL4 

187 

132 

20.4 

346 

174 

29.3 

170 

122 

28.2 

263 

189 

28.1 

226 

162 

28.0 
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Table  III  —Pounds  of  coal  per  thousand  gross  ion-miles  (excluding  locomotive  and 
tender)  cZdar  year  1930  compared  with  calendar  year  1920-Contmued 


Road 


1920 


1930 


Per  cent 
decrease, 
1930  un- 
der 1920 


Chicago  &  Eastern  Illinois 

Denver  &  Rio  Grande  Western -. 

Oregon-Washington  R.  R.  &  Nav.  Co 

Pennsylvania  System - 

Missouri  Pacific v^rv 

Delaware,  Lackawanna  &  Western........ — 

New  York  Central  (including  O.  C.  Lmes) 

Oregon  Short  Line - - 

Lehigh  V^ alley  * 

Chicago,  Milwauk'e'e,St.  Paul  &  ^^^^^^A:"r"-¥-T-TT"ji') 

Big  Four  Lines  (Cine.  No.;  C.  C.  C.  &  St.  L.;  E.  I.  &  i .  UJ 

Elgin.  Joliet  it  Eastern-...-    -.-—--- 

niinois  Central  (includmg  Y.  &  M.  V.) 

Northern  Pacific. 

Pittsburgh  &  Lake  Ene 


200 

144 

282 

203 

258 

187 

191 

139 

184 

136 

217 

161 

155 

115 

167 

129 

212 

105 

180 

141 

158 

128 

164 

138 

167 

148 

165 

169 

89 

113 

28.0 
28.0 
27.5 
27.2 
26.1 
25.8 
25.8 
25.8 
22.2 
2L7 
19.0 
15.9 
11.4 
12.4 
27.0. 


1  Increase. 


Table  IV .—Operating  expenses  per  thousand  revenue  io7i-miles 


Road 


10  roads  showing  lowest  cost.  1920: 

Ches.ai>eakc  &  Ohio  (including  H.  V.).. 

Norfolk  &  Western ----- 

Now  York,  Chicago  &  St.  Louis 

Oregon  Short  Line ,v--.-Vr-ifV 

Illinois  Central  (including  \  .  &  M.  v.). 

Union  Pacific -- 

Delaware  &  Hudson 

Elein.  Joliet  &  Eastern.. 

Chicago  «$£  Eastern  Illinois 

Baltimore  &  Ohio. 


Per  cent 
decrease 


Average " 

10  roads  showing  highest  cost,  1920:  ....,.„  r  nfK  V\ 

New  York,  New  Haven  &  Hartford  (includmg  C.  of  N.  i!..). 

Texas  &  New  Orleans 

Boston  <t  Maine - - 

Central  H.  R.  of  New  Jersey 

Texas  &  Pacific ,-.--V'it""ii"v-"iyrfs"'f'ii^\"' 

Missouri,  Kansas,  &  Texas  (including  M.  K.  &  T.  of  l  .)..- 

Atlantic  Coast  Line 

St.  Louis-San  Francisco.- 

Seaboard  Air  Line 

Central  of  Georgia 


41.2 

45.5 

8.5 

12.1 

19.0 

25.9 

6.0 

123.5 

119.7 

26.5 


1920 


1930 


.$6.04 
6.60 
7.48 
7.82 
8.31 
8.43 
8.47 
8.60 
8.64 
9.24 


Average. 


43.5 
46.3 
27.8 
35.0 
53.6 
50.7 
20.6 
43.4 
32.4 
4L0 


$3.55 
3.60 
6.84 
6.87 
6.73 
6.25 
7.96 
10.62 
10.35 
6.79 


39.4 


22.71 
17.26 
16.01 
15.61 
15.39 
14.72 
14.64 
14.18 
13.84 
13.75 


12.83 
9.27 

11.56 

10.15 
7.14 
7.25 

11.63 
8.03 
9.36 
8.10 


1  Increase. 


I 
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Table  V.     Gross  ton-miles  (excluding  locomotive  and  tender)   per  train-hour 


Road 


10  roads  showing  highest  record,  1920: 

UDioQ  Pacific 

Norfolk  &  Western 

Pittsburgh  &  Lake  Erie '. 

Chesapeake  &  Ohio  (including  H.  V.) 

Lehigh  Valley ' 

Michigan  Central 

New  York  Central  (fncluding'o" c" linM)" 

Northern  Pacific. 

DdBware,  Lackawanna  &  Western 
Oregon  Short  Line 


Per  cent 
increase 


1920 


Average. 


10  roads  showing  lowest  record,  1920: 

84.  Loois-San  Francisco. 

New  York.  New  Haven  &  Hartford  (Cent,  of  n"  e') 

Boston  &  Maine 

Texas  Pacific '..'.'.'.'.'. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha.I.I" 

Pere  Marquette 

Denver  &  Rio  Grande  Western I.IIII 

Central  of  New  Jersey 

U)nisviUe  &  Nashville  (including  L.  H? "<fe"st!""L.y*'"" 
Boston  &  Albany 


88.1 
100.3 
96.3 
101.9 
43.8 
76.1 
72.3 
36.4 
4L3 
50.8 


70.7 


21,604 
21,445 
19,443 
19.323 
19, 117 
18,985 
18,684 
18,219 
17, 751 
17,569 


1930 


Average. 


101.8 
13L3 
106.6 
147.4 

64.2 
105.7 

95.5 
12L1 

84.3 

72.6 


102.3 


10,303 
ia479 
ia542 
10.551 
10,678 
ia821 
ia066 
11,285 
11,406 
11,553 


40,627 
42,946 
38,174 
39,030 
27,487 
33,438 
32,197 
34,848 
25.083 
36,495 


20,787 
34,388 
31,993 
26,101 
16,464 
22.255 
21,441 
24,961 
21,026 
19, 937 


Table  VI. 


1       I: 


-Pounds  of  coal  per  thousand  gross  ton-miles  (excluding  locomotive  ana 

tender) 


;j 


Road 


'i 


10  roads  showing  lea.st  consumption,  1920: 

New  York  Central  (including  O.  C.  lines). 

Chesapeake  &  Ohio  (including  H.  V.) 

Texas  &  New  Orleans 

Big  Four  lines  (Cine.  No.;  C.  'C.'cVii'K'h",'t''iy&T.'iL.) 

New  York,  Chicago  A  St.  Louis 

Elgin,  Joliet  &  Eastern 

Minneapolis.  St.  Paul  «&  S.  S.  Marie 

niinois  Central 

Oregon  Short  Line.. .'"1*111 J" 

Michigan  Central I 


Percent 
decrease 


Average. 


10  roads  showing  most  consumption,  1920: 

Denver  &  liio  Grande  Western 

Boston  <fe  Albany " 

St.  Louis-San  Francisco I"I "' 

Oregon -Washington  Railroad  &  Navijation  Co 

Southern 

Cliicago  &  Alton I"!!" 

Reading  (including  Port  Reading  &  Perklomen") 

New  York,  New  Haven  &  Hartford  (C^ent.  of  N.  E.). 

Central  of  New  Jersey 

Delaware  &.  Hudson 


25.8 
39.1 
32.5 
19.0 
29.6 
16.9 
29.9 

n.4 

22.8 
38.2 


1920 


1930 


155 
156 
157 
158 
162 
164 
164 
167 
167 
170 


25.4 


Average. 


38.0 

382 

38.1 

363 

37.5 

350 

37.5 

368 

30.8 

346 

4a6 

344 

33.6 

338 

48.1 

337 

3a8 

334 

37.4 

330 

115 
95 
106 
128 
114 
138 
115 
148 
129 
122 


208 
189 
162 
187 
174 
146 
158 
123 
162 
144 


84.1 
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Table  VU.— Average  investment  per  mile  of  road  owned   (exclusive  of  improoe- 

m£nts  on  leased  lines) 


Road 


1920 


1930 


Texas  &  New  Orleans 

Elgin,  Joliet  &  Eastern 

Illinois  Central  (including  Y.  &  M.  V.). 
Reading. 


Pittsburgh  &  Lake  Erie 

Pennsylvania  R.  R 

Missouri  Pacific 

Delaware,  Lackawanna  &  Western 

Pere  Marquette • 

Texas  A  Pacific zz-wc ' 

Chesapeake  &  Ohio  (including  H.  V.) ■ 

Baltimore  &  Ohio - • 

Norfolk  &  Western 

New  York  Central 

Qrand  Trunk  Western -;^--vc;-v;v 

New  York,  New  Haven  &  Hartford  (including  C.  of  N.  E.). 

Louisville  &  Nashville. -,---;--.-.--  v;*  -."o"  "iS."  ^ 

Atchison,  Topeka  &  Santa  Fe  (including  P.  &  S.  Fe)..--.- 
Chicago,  Rock  Island  &  Pacific  (including  C.  R.  I.  &  O.).. 

Atlantic  Coast  Line 

Central  of  New  Jersey 

Boston  A  Maine — — - 

Wabash. 


Chicago  &  Northwestern 

Lehigh  Valley 

Seaboard  Air  Line 

Gulf.  Colorado  &  Santa  Fe 

Southern  Railway 

Union  Pacific 

Denver  &  Rio  Grande  Western 

Chicago,  Burlington  &  Quincy 

Erie  (Inc.  Chicago*  Erie) 

Northern  Pacific 

Great  Northern 

Delaware  &  Hudson - - 

Chicago  &  Eastern  Illinois 

Chicago  &  Alton 

Chicago,  St.  Paul,  Minneapolis  &  Omaha 

Oregon  Short  Line - 

Chicago,  Milwaukee,  St.  Paul  <fe  Pacific. -.--.-------— - 

Missouri,  Kansas  &  Texas  Lines  (Inc.  M.  K.  &  T.  of  T.) 

Minneapolis,  St.  Paul  &  8.  8.  Marie 

New  York,  Chicago  &  St.  Louis 

St.  Louis-San  Francisco 

Oregon- Washington  R.  R.  &  Nav.  Co 

Southern  Pacific— Pacific  Lines 

Central  of  Georgia 

Boston  &  Albany ■ 

Michigan  Central -.;---.,;- v-i-;;;-W"C' 

Big  Four  (Inc.  Cine.  No.;  C.  C.  O.  &  St.  L.;  E.  I.  dc  T.  H.). 


$50,758 
85,753 
80,176 
333,262 
629.084 
253,707 
54,109 
346,086 
59,940 
67,623 
132, 366 
172,875 
143,278 
203,577 
83,594 
194, 495 
64,583 
91,895 
50,219 
41,549 
314,505 
114,  348 
112,880 
53,059 
309,808 
55,476 
38,375 
97,408 
96,302 
70,853 
56,687 
292,151 
79, 573 
59,792 
243,420 
82,659 
179, 123 
50,089 
56,035 
64,202 
86,288 
39, 101 
132, 462 
78,162 
81,221 
88,958 
(') 


Pereenl 
increase, 
1030  over 

isno 


$100,962 
159,378 
131,590 
541,677 
999,245 
385,287 
82,045 
514,377 
88,976 
99,048 
192,167 
248,397 
205,124 
291, 182 
119,540 
277,969 
91,283 
126,242 
66,288 
56,241 
423,232 
149,881 
U7,801 
68,437 
398,363 
71,090 
48,730 
123,399 
118,044 
85,990 
68,422 
346,644 
93,682 
70,333 
283,219 
94,307 
203, 442 
56,108 
62, 597 
70, 412 
93,277 
41,954 
141,817 
8.3,853 
86,864 
95,019 
(') 
(») 
(«) 
(*) 


«l8 
64.1 


fiLO 
SL6 


4&4 
46LS 

4IL7 
4IL1 
43wO 
43.0 


41.t 

37.4 

S8uO 

3k4 

31.6 

3L2 

3L0 

7k9 

3RL6 

26.1 

27.0 

26.7 

tL§ 

2L4 

26.0 

1617 

17.7 

17. 6 

16L4 

14.1 

13.6 

12.0 

1L7 

&7 

a.1 

7.6 
7.1 
7.0 
6.0 
6LS 


5" 


I  Figures  not  comparable.  ,  .„  .,      ^  .    ,«»« 

« Leased  lines  of  New  York  Central  Railroad  in  1930. 

The  Chairman.  Mr.  Noxon,  your  time  is  up.  If  you  want  it, 
you  may  have  a  minute,  if  you  have  something  to  sum  up.     We  hmve 

got  to  close  the  hearings.  ^  ^     ^,    .  ^u     _i.* 

Mr.  Noxon.  Briefly,  in  that  mmute,  Mr.  Chairman,  my  thought 
is— and,  if  I  may,  I  would  like  to  hand  my  statement  to  the  reports 
for  the  record. 

The  Chairman.  You  may.       ,  ,  .,  ,  -  -x 

Mr  Noxon.  My  thought  is  that  while,  as  the  previous  witnesB 
stated,  there  was  some  strengthening  of  confidence  among  iny^is 
by  the  hope  held  out  by  15a,  that  a  counterbalancing  mischief  was 
done  in  raising  from  Maine  to  California,  a  national  fight  over  what 
was  called  the  guaranty,  and  that  the  sooner  we  get  nd  of  it,  get  out 
of  the  law  everything  that  looks  to  the  investor's  rights,  and  transfer 
our  thoutrhts  to  the  users'  needs,  the  sooner  we  will  be  assured  of  the 
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cooperation  among  all  concerned,  for  the  maintenance  of  whatever 
rate  level  is  necessary  for  an  efficient  system  of  transportation 
The  Chairman.  Thank  you. 

STATEMENT  OF  ARTHUR  J.  LOVEII.  VICE  PRESIDENT  AND 
NATIONAL  LEGISLATIVE  REPRESENTATIVE,  BROTHERHOOD 
OF  LOCOMOTIVE  HREMEN  AND  ENGINEMEN,  610  LABOR 
BUILDING,  WASHINGTON,  D.  C. 

The  Chairman.  Gentlemen  of  the  committee,  Mr.  Lovell,  of  the 
Kailway  Brotherhoods,  says  he  can  complete  in  five  minutes.  There- 
fore, I  am  asking  the  committee  to  stay  over  for  five  minutes  to  hear 
mm. 

You  may  proceed,  Mr.  Lovell. 

Mr.  Lovell.  My  name  is  Arthur  J.  Lovell,  vice  president  and 
national  legislative  representative,  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen. 

\/r^  ^  ??*  T^^^  speaking  for  myself,  but  I  am  speaking  also  for 
Mr.  W.  D.  Johnson,  vice  president  of  the  Order  of  Railroad  Con- 
ductors; Mr.  A.  F  Stout,  national  representative  of  the  Maintenance 
of  Waymen;  Mr.  D.  C.  Cone,  of  the  Signalmen;  Mr.  James  A.  Far- 
quharson,  vice  president  and  national  legislative  representative  of 
Brotherhood  of  Railroad  Trainmen;  Mr.  G.  W.  Longhhn,  assistant 
grand  chief  Brotherhood  of  Locomotive  Engineers,  and  indirectly 
for  the  21  standard  railroad  labor  organizations. 

We  have  been  in  Chicago,  gentlemen,  and  we  have  not  had  the 
opportunity  to  get  here  before. 

I  am  going  to  say  to  you  all  that  I  have  to  say  in  that  five  minutes 
We  represent  approximately  250,000  men  in  normal  times  who  do 
the  actual  work  on  the  railroads  from  the  engine  cab  to  the  end  of 
the  tram,  and  all  the  other  elements  in  the  transportation  industry 
on  steam  railroads  in  the  country. 

We  have  just  come  back  from  Chicago,  where  we  have  made  a 
contribution,  which  includes  me,  as  well  as  every  other  man,  of  10 
per  cent,  which  will  amount,  so  it  is  estimated,  to  $250,000,000,  in 
the  calendar  year,  from  February  1,  1932,  to  January  31,  1933,  which 
with  the  recent  freight  rate  contribution  or  gratuity,  from  the  Inter- 
state Commerce  Commission  estimate  at  $125,000,000,  we  beheve 
that  there  will  be  some  distinct  benefit  to  the  railroad  industry. 

We  have  never  before  appeared  in  any  hearing  where  rate  making 
was  involved  so  far  as  I  am  aware.  We  have  kept  strictly  out  of  it, 
as  we  did  not  think  that  it  was  any  of  our  business;  but  inasmuch  as 
we  have  now  contributed  financially  to  the  industry,  we  think  that 
we  have  a  right  to  be  here  and  say  that  we  have  never  beUeved  that 
section  15a  was  of  any  use. 

It  is  a  beautifully  fine-spun  theory,  gentlemen,  but  Hke  many 
beautiful  fine-spun  theories,  they  do  not  work  in  actual  practice  and 
the  Interstate  Commerce  Commission  has  had  a  dozen  years  trying 
to  make  it  work. 

I  am  just  gomg  to  read  one  letter,  and  you  will  understand  from 
that  the  position,  not  only  of  myself  and  my  colleagues,  but  of  the 
21  standard  railroad  labor  organizations,  because  this  letter  is 
addressed  to  me  by  Mr.  D.  B.  Robertson,  chairman  of  that  association. 


BK0TB.KHO0O  OP  Locomot.v.^F.k.m™^akd  En™|k,  ^^^ 
""  ^Z''prJi<^:Talional  Legislative  '^epres^ntati^^^^^  ^  ^ 

ir ":?  tif'JS  o7r"o^rction  15a  of  the  Interstate  commerce  act.  which 

became  law  as  a  part  of  the  tfa"«P°''t?,tTnmmissiouer'8  views  upon  this  subject 

I  suggest  that  you  ''^^l^'^^y  ^^^^^^^^Jf^^^^gtl^^ltiir  in  charge  and 

S'rriSrrtr:^o:^^^^nUT^cru!nrtL\.iews  expressed  by  Com- 

""'rrou^dTa^:  ourselves  on  -ord  -  bem^^^^^^^^ 
r;^rait\lrrTp^l1f'?eS=nd^^^^^^^^^  -  held  in  the 

HHSi3;=iaiis^^Haoj^^ttt=t 

^^I'^sugge'^st'that  you  confer  with  your  associates  at  Washington  and  undertake 
to  handle  this  matter  while  the  hearings  are  in  progress. 

FraternaUy   yours,  ^    ^    Robertson,  President. 

Presumably  all  members  of  the  association  have  concurred  in  the 

expressed  views  of  Commissioner  Eastman. 

•    Thank  you,  Mr.  Chairman.  ,     , ,.     j  ^  \jfr.  j  r^xraU 

The  Chairman.  We  are  very  much  obliged  to  you  Mr  Po^^oirow 
The  committee  will  now  stand  adjourned  until  10  o  clock  to-morrow 

"""(Thefeupon,  at  11.52  o'clock  a   m,,  the  co'?"*!"^^^  .*,t^**^Xuarv 
meet  at  10  o'clock,  a.  m.,  the  following  mommg,  Friday,  February 

12,  1932.) 


I 

I 


#i 


EAILKOAD  LEGISLATION 


FEIDAY,  FBBRUABY  13,  1932 

House  op  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D  C. 

The  committee  met   at   10  o'clock   a.   m.,  Hon.   Sam  Rayburn 
(chairman)  presiding. 
The  Chairman.  The  committee  will  come  to  order. 

STATEMENT  OF  HON.  ERNEST  I.  LEWIS,  COMMISSIONER,  INTER- 
STATE COMMERCE  COMMISSION 

The  Chairman.  We  have  this  mommg,  Commissioner  Lewis,  who 
has  been  asked  to  come  here  to  speak,  especially  with  reference  to 
valuations,  and  he  has  his  own  statement. 

Mr.  Commissioner,  you  may  proceed  in  your  own  way. 

Commissioner  Lewis.  In  a  preliminary  way  I  might  say  that  my 
name  is  E.  I.  Lewis,  and  I  happen  to  be  the  commissioner  who,  for  a 
period  of  about  nine  years,  has  had  that  rather  imdesirable  job  of 
bemg  the  point  of  contact  between  the  commission  and  the  Bureau 
of  Valuation.     The  title,  I  think,  is  rather  a  misnomer.     It  says, 

commissioner  in  charge.  , ,  ,     .   ^  i       .    ^u    u 

But,  you  can  presume  that  I  should  be  mformed  as  to  the  bureau 

of  valuation  and  the  work  thereimder.  ...  ^.^  ^u  • 
I  appear  this  morning,  however,  at  your  invitation,  Mr.  Chairman, 

I  believe. 

The  Chairman.  Yes,  sir. 

Commissioner  Lewis.  In  behalf  of  the  Interstate  Commerce  Com- 

The  purpose  of  my  appearance  is  to  state  that  the  Interstate  Com- 
merce Commission,  by  unanimous  vote,  is  opposed  to  that  part  of 
the  proposed  amendment  to  H.  R.  7117,  laid  before  you  by  Col. 
Alfred  P.  Thom,  which  provides  for  repeal  of  section  19a  and  to  the 
proposals  of  text  which  he  suggests  to  take  its  place. 

Second,  I  am  laying  before  you,  with  approval  of  10  of  ^^  11  com- 
missioners, suggested  changes  in  the  text  of  section  3  of  H.  K.  7117, 
introduced  January  6,  by  you,  Mr.  Chairman  The  eleventh  member. 
Commissioner  Mahaffie,  does  not  object  to  the  purposes  for  which  the 
changes  are  designed.  He  is  of  the  opmion  that  they  are  unneces- 
sary, that  the  power  that  we  desire,  or  the  matter  which  we  desire  to 
be  clarified,  are  sufficiently  provided  for  m  the  existing  text. 

We  are  here  considering  fundamental  changes— even  abandon- 
ment—of a  law  that  was  designed  to  be  permanent.  We  all  recog- 
nize the  unusual  condition  now  prevailing,  not  only  in  this  country, 
but  world-wide.  We  all  recognize  the  distress  of  many  earners. 
99160—32 34  ^^5 
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S  tAf  ^o"     r  ^^  ''*™®**'  "P*^*'  '''«^«  conditions,  to  making  changes 

Sev  ret  thr™"''?:^  '^'f'"'*,"''  ^  ^PPl^  ^  °°™'J  t^^es,  when 
they  return,  that  we  would  not  make  m  what  may  be  tenned  "Aormal 

The  commission  looks  back  to  a  period  30  years  ago,  when  it  was 
not  eqmpped  with  a  valuation  department,  when-^s  Tmatter^ 

ert!'„TthT'  T  T''  't  •''"'■T'^'  ^"^  ''"y  ^^finit^  idea  ofX  proj- 
1%  "(.th^^ilroads  or  their  value.  The  states  had  begun  to  demand 
that  they  be  equipped  with  this  information,  which  they  considered 
as  a  necessaiy  tool  in  the  matter  of  taxation  of  the  rai  ro  Jds  and  afso 
ZIS.  '"  '^'  '^'''^''  ^^^"'**''"^  ^^  «"  P"blic  utilises,  'indudtg 

act^fmsls^^h  Jrw'  ""derstanding  of  the  origin  of  the  valuation 
act  01  1913  IS  that  It  was  designed,  and  put  through  Congress  under 

of '"  w^r'^^'P  ''I  •^'J'**"  .^"'^'°'-  ^  J'°"^"e,  to  reveal  voltTmounte 
nrHprl  f  ;.°°t«5iP«d  m  the  outstanding  securities  of  the  carriere,^ 
order  that  the  shippers  and  the  public  might  be  relieved  of  rates 
necessaiy  to  carry  this  unwarranted  burden,  if  it  exkted  ThLe 
the  nlTi''"'"  the  reasons  for  the  demand  for  valuation?Xh  cauglh? 
irmenti^T'  ^^""""-^  '^"'"^  *"  '"'"'^  -''^  -'-*i-  -  gen- 
ti^'^hu^^  and  beyond  the  general  or  popular  movement  for  valua- 

Taluatonof°h^'^*'-^*""?f'l"''  Commission  began  to  assert  that 
valuation  of  the  earners  which  were  under  its  regulation,  was  vitallv 

wToo^lIn/*"'  t?*"^  ^^  '^'  commission  for  Valuation TaworK 

^88  But  ifdtl  ^i?K'' •  ""fT"^  ^"  "*^"""?  S»««  back,  in  fact,  to 
1888  But,  It  d  d  not  begin  to  take  concrete  form  and  to  be  pressed 
by  the  commission  until  the  year  1903.  There  was  a  full  10 Tare 
of  demand  bv  the  Interstate  Commerce  Commission  for  valuatTon 
IIZ\\^'  valuation  act  was  enacted.  The  commission  said  emphat- 
ically  through  those  10  years  that  what  it  needed  was  value.  ^ 
VVithout  straying  too  far  mto  collateral  history,  I  simplv  wish  to 

Sir't  fn^lZi"  '^%  ^'^^  ■'^^'  >  P^«  '^'  Unit^ed  Sta^cVsSreme 
nfio  TT  «  A«rt"?^  {'^  'i^".''*'°.,"l  'h«  ^^"'""^  '•ase  Of  Smvth  f.  Ames 

ira^efs^of|S?r^ 
$JttZ:iy£Vr;:,^Jr  ^  '-'''  •i-al.y,^rCya'^t 

awiyrm'tardectn':"''  "  *'^  '''**^^'^°^  ^^^  ^^"^"S  -^7  ^" 

ih¥'J^^^^^^^'  ^*l"**»«°  *as  to  be  the  basis  of  all  calculations  as  to 
the  reasonableness  of  rates,  or  if  it  was  to  constitute  the  underMn^ 
measure  of  the  amount  of  profit  which  the  carriers  were  entitle?  to 
exact  for  their  services,  it  became  fairly  evident  that  any  GovernmeS 
tnbunal  set  up  for  regulatoiy  purposes  would  be  seHousfv  hZu- 
capped  unless  this  measuring  rod  was  in  its  possession  ^ 

1  want  to  read  bnefly  now  from  the  Seventeenth  Annual  Reoort  of 
the  Interstate  Commerce  Commission,  which  covers  the  year  1903 


BAILBOAD  LEGISLATION 


527 


satisfactory  judgment  upon  the  '•«afo"»"^nc^  of  «'^^»y         j    ,^      ^.^  ^f  the 

into  account  the  value  of  railway  property^^^ 

nature  of  the  question  mvolved,  ^ut  «specmuy  lor  x  ^^^^  ^^^.^^  ^f 

rprl%X"ha"t  i^?broX  Z^^t^Ttl  a  reasonable  return  therefrom. 
is  repugnant  to  the  Constitution.  scarcely  less  important.     Closely  con- 

„e^,^rthThrquX"n  of^~'.Se  JXaTJ^tes  stanS?  the  question  of  rea- 
Bonable  railway  taxation.  ^  a^A. 

Then,  there  is  some  discussion.     And  then,  further  down,  we  find. 

No  one  acquainted  with  the  pn^ctice  of  American  railway  accounting   so  far 

ree^^g^si^^'^etttf  %^^'^i^.^^'^l^  values. 

The  commis^on  also  Poin^  out  the  weakness  and  futility  oUl^^ 

so-called  "stock  and  bond  plan,  that  i^^^^if^A '"T-jce  it  oavs  for 
the  judgment  of  the  market  place  indicated  by  the  R"««J;  P*/^^°^ 

LL  fnd  bonds.  The  '^^^^^^fZ^^^^.^Z^T^^e 
rhiTmelToTvahi'tio^"^^^^^^^  be  termed  the  inventor,- 

•"filp  S:SX^S'903  tfooW  thetel  quotation,  which  is 
takenXm  the  twenty-first  annual  report  of  the  commission,  and  I 
Sink  I  ^1  eliminate  all  except  the  last  paragraph. 

From  whatever  point  of  view  this  ^.^et'^Xd^'ofr^L^TX^^^^ 
of  reasonable  capitalization,  <>f /J^^?°*^';^fthe  c^^^^^^  of  the 

istration  of  the  depreciation  accounts    or  of  th^^«^^^^^^^^  valuation  of  rail- 

^yTopX  Hhe  [reT!m*poXnl"t^'i^*  ^^development  of  governmental 
supervision  over  raUway  administration. 

And  then  in  its  next  annual  report,  the  year  1908,  the  commission 

^'tL^'hS  Tnf^^^^^       to  the  reasons  for  the  necessity  for  the 
physical  valuation  is  in  the  following  language: 

.  *     A^r^^^r  r^r^  +hp  nart  of  carricrs  to  meet  attacks  on  their 

rat^e^Ty  r.Srp"olf%'™uVtV^^^^^  -<!  o^"'^'^'  "^  ^''^  ''^'^^  "^ 

the  cost  of  reproducing  their  physical  properties. 

Tf  nited  itii  exoerience  in  the  so-called  Spokane  case,  in  which  tne 
Great  NitLTand  Northern  Pacific,  "apparently  at  the  expense 
^/mLh  time  and  labor,  compUed  elaborate  and  detailed  valuations 
Id'SerTthTm  in  evidenc^  before  the  commission  m  defense  o 
the  rates  of  which  complamt  had  been  made.  Then  follows  tne 
interesting  observation: 

to^^?''a«inraSLo^-o^etn^^^^^^ 

railroad  witnesses  by  whom  such  proof  is  made. 
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The  commission  cites  the  expense  of  retaining  experts  competent 
to  make  such  investigations  and  pointed  out  that  even  if  they  were 
retained  "neither  the  shippers  nor  their  experts  and  agents  under 
existing  statutes  have  any  right  of  access  to  the  property  of  carriers 
or  to  their  records  showing  the  cost  of  construction  and  other  neces- 
sary information." 

The  1908  report  also  calls  attention  to  "the  importance  which  the 
question  of  capitalization  has  assumed  in  recent  years  "  and  makes  the 
mterestmg  observation  that^ — 

No  one  at  the  present  time  can  say  whether  railways  are  undercapitalized  or 
capiteHzed      *'   *     ♦  '''"  '^^'*'^  ""^^  undercapitalized  and  which  are  over- 

A  third  argument  in  support  of  the  plan  of  an  authoritative  valuation  of  raU- 
way  property  is  found  m  the  present  unsatisfactory  condition  of  railway  balance 
sneeis,  '     No  court,  or  commission,  or  accountant  or  financial  writer 

would  for  a  moment  consider  that  the  present  balance-sheet  statement  purporting 
Iff  Sir  f  ^^^^^^^  property  "suggests,  even  in  a  remote  degree,  a  reliable  measure 
either  of  money  invested  or  of  present  value. 

A  fourth  reason  brought  forward  was  that  there  should  be  an  as- 
certainment  of  assets  to  serve  as  a  reasonable  limit  of  stock  and  bond 
issues  from  the  point  of  view  of  sound  corporation  finance. 

In  closing  its  1908  recommendations  to  Congress,  the  commission 
Sba ted  I 

When  one  holds  in  niind  how  persistently  the  courts  oppose  the  enforced 
approach  of  railway  tariffs  to  the  line  of  confiscation;  when  one  comes  to  realize 
how  eager  the  carriers  are  to  restore  to  their  property  accounts  the  value  of  the 
improvements  of  past  years,  paid  for  out  of  revenues;  when  one  clearly  under- 
stands that  so  long  as  railways  which  operate  on  different  levels  of  cost  continue 
to  compete  for  the  same  traffic,  there  must  result  a  permanent  differential  profit 
to  the  niore  fortunate  road,  and  finally,  when  one  reflects  upon  the  fact  that 
se^nties  once  issued  are,  ordinarily  beyond  recall  and  beyond  control,  it  is 
difficult  to  see  how  one  can  assert  that  the  kind  and  amount  of  securities  issued 
by  a  pubhc-service  industry  have  no  bearing  on  the  problem  of  railway  tariff  as 
that  problem  must  be  regarded  by  the  commission  and  by  the  courts.     *     *     ♦ 

The  commission  clearly  indicated  in  these  reports  that  it  did  not 
expect  the  proposed  physical  valuation  to  supply  the  only  answer 
required  in  the  determination  of  reasonable  rates.  Again,  the  com- 
mission had  no  preconception  as  to  what  such  a  valuation  would  show 
as  to  the  reasonableness  of  capitalization  or  of  rates.  It  wanted 
valuation  m  order  to  fill  out  its  accounting  or  publicity  program  and 

^rJ?,    T^i  1^  ^^^^®  ^^  ^  ^^  rate-making  and  supervisory  activities. 
Ihe  helplessness  of  the  commission  as  a  regulatory  body  to  enforce 
Its  rate  orders  is  revealed  by  the  following  statement  in  its  annual 
report  to  Congress  in  1909: 

There  is  in  our  opinion,  urgent  need  of  a  physical  valuation  of  the  interstate 
railways  of  this  country.  In  the  so-called  Spokane  case  the  engineers  of  the 
Northern  Pacific  and  Great  Northern  Railways  estimated  the  cost  of  reproducing 
those  properties  m  the  spring  of  1907.  In  the  trial  of  pending  suits  brought  bv 
the  above  conipanies  to  enjoin  certain  rates  upon  lumber  which  the  commission 
had  established  from  the  Pacific  coast  to  eastern  destinations,  these  same  enirineers 
have  again  estimated  the  cost  of  reproduction  in  1909.  The  estimates  of  the  latter 
year  exceed  the  estimates  tor  1907  by  over  25  per  cent. 

That  is  a  jump  of  25  per  cent  in  two  years. 

There  is  no  way  by  which  the  Government  can  property  meet  this  testimony, 
iwen  assunaing  that  the  valuation  of  our  railways  would  be  of  no  assistance  to 
this  Commission  in  estabhshing  reasonable  rates,  it  is  stiU  necessary,  if  those 
rates  are  to  be  successfully  defended  when  attacked  by  the  carriers,  that  some 


means  be  furnished  by  which,  within  reasonable  limits,  a  value  can  be  established 
which  shall  be  binding  upon  the  courts  and  the  commission: 

The  question  of  valuation  was  again  brought  prominently  to  the 
front  in  the  Eastern  and  Western  Rate  Advance  cases,  in  1911,  when 
the  commission  pointed  out  the  paucity  of  its  information  and  power 
to  gain  information  of  value  which  it  deemed  absolutely  essential. 
Judge  Prouty,  who  wrote  the  decision  in  the  Eastern  Rate  Advance 
case,  called  loudly  for  "some  solid  ground  on  which  to  stand." 

So  matters  stood  at  the  time  of  the  enactment  of  the  Federal  valu- 
ation act  in  1913. 

The  desire  of  the  commission,  the  purpose  of  Congress,  was  to  get 
an  inventory  valuation  of  the  property  dedicated  to  and  used  in 
public  service  and  to  ascertain  and  keep-itself  currently  informed  of 
value.  The  commission,  at  least  until  new  bases  for  rate  makmg 
are  tested  by  litigation  and  are  approved,  desires  that  it  continue  to 
have  information,  data  and  records  necessary  to  an  authontative 
valuation  of  these  properties.  j   j  i.    u  j 

From  1913  to  1920  the  valuation  act  stood  as  a  segregated,  detached 
piece  of  legislation.  The  work  of  inventorying  the  earners'  property 
had  gotten  underway  in  1914,  and,  of  course,  underwent  the  dis- 
locations and  difficulties  incident  to  war.  But  the  work  was  con- 
sidered so  vital  that  even  in  wartime,  when  the  country  was  skimping 
on  everything  else  to  meet  the  exigencies  of  war,  the  valuation  staff 
was  held  to  its  work.  In  1916  there  were  1,480  employees,  in  1917 
there  were  1,562,  in  1918  there  were  1,573,  and  in  1919  there  were 

In  1920,  Congress  took  the  valuation  act  and  made  it  the  corner- 
stone of  the  present  regulatory  structure.  ,      .u 

The  commission,  under  the  valuation  act  of  1920,  is  charged  with 
regulation  of  a  vast  amount  of  property— its  value  totaUng  many 
billions  of  dollars,  and  whose  proper  functiomng,  financing,  and 
general  conduct  is  absolutely  vital  to  the  welfare  of  the  country. 
Should  such  duty  be  inposed  without  the  body  responsible  for  its 
administration  being  afforded  an  authoritative  current  invento^  of 
the  assets  of  the  corporations— and  their  value— which  are  subject 
to  its  various  powers  of  regulation?  , 

Now,  moving  to  Colonel  Thom's  substitute  for  section  19a.  it  is 
very  concise.     It  reads  as  follows: 

The  commission  shall  carefully  preserve  in  its  archives  all  documents  and 
papers  connected  with  work  so  far  done  by  it  under  said  section  and  shall  here- 
after keep  itself  informed  of  all  new  construction,  extensions,  improvements, 
additions,  betterments,  and  retirements,  and  of  all  changes  in  investment  therein. 

The  act  which  the  proposal  would  repeal  constitutes  a  mandate  to 
the  Interstate  Commerce  Commission  to  investigate,  ascertain,  and 
report  the  value  of  all  the  property  owned  or  used  by  every  common 
carrier  subject  to  its  regulation.  It  also  provides  that,  when  ascer- 
tained, such  valuation  shall  be  prima  facie  evidence  of  the  value  of 
the  property  under  the  act  and  in  all  judicial  proceedings  for  the 
enforcement  of  the  act  and  in  all  judicial  proceedings  brought  to 
enjoin,  set  aside,  or  suspend  any  order  of  the  commission. 

That  would  be  killed.  u   j    r      u     • 

Section  19a  contains  specific  provisions  as  to  the  method  of  or  basis 
for  determining  value.  Among  other  things,  it  provides  for  (1)  an 
inventory  of  property.     In  conformity  with  that  mandate  we  have 
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gone  out  and  have  inventoried  all  of  the  property  of  the  railway 
carriers — gone  over  their  ties,  and  their  rails,  equipment,  terminals^ 
and  every  bit  of  their  property.  By  various  orders  of  the  commission 
we  have  been  and  are  keeping  records  of  changes  in  their  properties 
since  the  date  of  original  inventory.  As  a  result,  we  are  in  position 
to  correct  the  inventories  down  to  the  end  of  the  year  1927. 

I  say  approximately,  because  there  is  some  lag. 

On  the  other  hand,  some  of  these  underlying  reports  for  the  cor- 
rection of  the  inventories  and  bringing  them  down  to  date,  have 
extended  beyond  1927.  This  is  the  result  of  our  recapture  work. 
The  work  of  correcting  inventories  is  being  pushed. 

Now,  the  second  thing  that  the  Congress  gave  us,  was  a  mandate 
to  go  forth  and  classify  the  property  for  its  various  purposes.  It  was 
necessary  that  the  property  be  classified  as  to  carrier  and  noncarrier 
use. 

The  third  mandate  was  to  investigate  the  costs  of  property.  That 
is,  first  as  to  original  cost  to  date;  second,  the  reproduction  cost  of 
this  property  new;  third,  the  cost  of  reproduction,  less  depreciation — 
taking  out  the  depreciation;  and  fourth,  all  other,  if  any,  elements  of 
value. 

The  next  mandate  was  to  ascertain  and  report  the  original  cost  and 
present  value  of  lands,  rights  of  way  and  terminals. 

The  next  direction  was  to  cover  the  corporate  history  and  organiza- 
tion of  these  carriers;  increases  and  decreases  of  stocks,  bonds,  or 
other  securities;  net  and  gross  earnings;  expenditures  of  all  moneys 
and  the  purpose  for  which  the  same  were  expended,  and  finally  to 
ascertain  and  report  aids,  gifts  and  grants  of  right  of  way,  or  donations. 

Colonel  Thom's  proposal  would  seem  to  provide  for  only  a  book- 
keeping record  of  new  construction,  extensions,  improvements,  addi- 
tions, betterments,  and  retirements,  superimposed  on  the  records  that 
the  commission  has  at  this  time,  and  of  ''all  changes  in  investment 
therein." 

This  proposal  is  certainly  ambiguous,  but  it  seems  to  be  a  complete 
switch  for  the  future  from  value  to  a  record  of  investment.  It  leaves 
us  in  the  dark  as  to  how  we  shall  keep  ourselves  informed  and  to 
what  extent  we  could  require  the  carriers  to  give  us  information. 

Here  are  a  few  things  that,  if  Colonel  Thom's  proposal  is  made 
law,  would,  it  would  seem,  go  into  the  discard. 

(1)  The  commission  would  soon  have  no  inventory  of  the  railroad 
properties.  There  is  nothing  in  which  obsolescence  is  so  rapid  as  in 
inventory  of  railroad  propertv,  and  for  our  own  use,  and  certainly 
when  we  get  into  the  courts,  the  only  valuation  that  is  of  any  good  at 
all,  is  one  that  is  approximately  current.  In  other  words,  we  would 
soon  be  back  where  we  were  in  1900,  without  inventory  or  value. 

As  I  understand  his  proposal — I  do  not  know  whether  this  inter- 
pretation is  correct,  if  we  had  an  inventory  it  would  seem  to  be  limited 
to  changes  that  were  reported  by  the  carrier  which  the  commission 
seemingly  would  have  to  accept  without  poUcing  or  checking  in  the 
field,  for  there  is  no  provision  for  such  policing. 

\\Tiile  the  reports  of  the  carriers  have  been  greatly  improved  since 
1907  when  uniform  accounting  came  in,  still  we  find  in  our  work  that 
there  are  wide  discrepancies  in  the  property  reports  of  at  least  many  of 
them. 


inii 


Vast  changes  are  continually  going  on  m  the  Property  of  the 
carrier.  There  are  being  poured  into  these  properties  and  there  have 
been  poured  into  them  laree  amounts  during  the  l^st  decade  ine 
investing  public  has  poureS  into  them  all  of  the  way  from  a  half  to 
more  than  a  bilUon  dollars  a  year.  As  that  pounng  in  goes  on,  there 
Sso  is  coming  out  retirements  which  have  got  to  be  extracted  from  the 
inventory  of  the  property  in  keeping  it  up  to  date  ..^^  ^aAv^^^ 

A  very  good  indication  of  the  vast  changes  is  afforded  by  an  address 
of  Mr.  L.  F.  Loree,  president  of  the  Delaware  &  Hudson,  from  which 
I  quote  the  following: 

As  I  see  the  railroad  conditions  of  the  United  States,  I  think  there  are  at  least 
30  000  mUes  of  track  that  should  be  abandoned.     It  no  ^^/^g^^  W^.^^^e  c^^^^^ 
nitv  to  support  that  mileage,  which  has  become  economically  useless  and  therefore 

"^  I  t'^e^'^en  ^^^^^^  to  find  how  many  buildings  the  railroads  own.     We  took 

a  count  of  the  buildings  on  this  raikoad— 

That  is  the  D.  &  H.— 

^nmP   of  course  are  shabby,  mere  shanties;  but  some  are  ^I^ite  palatial  struc- 

railroads  in  the^lnH^  Stotes  and.  perhaps,  it  wouldn't  be  out  of  the  way  to  say 
that  75,000  could  be  abandoned. 

We  are  all  conscious  of  the  fact— and  the  commission  recognized 
it  in  it^  recent  report  in  the  matter  of  the  application  of  the  earners 
for  a  15  per  cent  increase  in  freight  rates-that  there  must  of 
necessity  be  very  great  changes  in  the  property  of    he  carrie^  to 
meet  new  competitive  forms  of  transportation.     With  such  great 
diangesToing  on  in  the  properties  which  it  regulates,  the  commission 
k  in  neld  of  authoritative  information  of  what  those  properties 
S."The  changes  occurring  therein,  and  how  the  retn-ements 
as  well  as  the  additions  affect  inventories  and  valuation      I  do  not 
Ke  that  you  are  quite  willing  to  rest  on  ^-^^J/J^^'^^^^^- 
riers  themselves  might  make  covering  these  changes.     Ihe  commis 
Son  does  not  imply  bad  faith  on  the  part  of  the  earners  making  the 
Zort^     Such  reporting  is  very  technical  and  easdy  subject  to  enors; 
TnTmany  carrie,^  are  poorly  equipped  to  make  accurat^eports  or 
tfTnlace  charges  in  proper  accounts  or  classifications— earner  or 
^onSr     It  would  seem  that  at  least  the  governmental  regulatory 
body  Sd  have  the  same  latitude  of  inspection  that  obtains  in  the 
matter  of  inspection  of  national  banks.     That  is,  we  should  have  the 
TtlwriS  to  s'lnd  our  people  into  the  field  to  see  what  the  changes  are, 
and  nroDerlv  to  check  the  reports  made  to  us  by  the  carriers. 

The  se^nd  provision  of  the  present  law  is  that  we  shaU  cl^sify 
the  Dronertv  The  Thom  proposal  does  not  mention  classification. 
A  erelt  dealof  the  property  that  the  carriers  own  that  is  properly  a 
part  of  theLr  assets,  is  not,  however,  used  in  the  service  of  transporta- 
Tn  rendered  to  the  public.  This  was  foreseen  byC<,«g^X  ^oto 
provided  for  earner  and  noncamer  classification.     We  careluUy  note 

Eges  which  take  property  out  of  <^oT^^^-^^^Xi"^Ztl^h^Z- 
carrier  service,  or  vice  versa.  We  are  of  the  thought  that  such  prop- 
er ^ch^n^s^s  affect  classification  should  also  be  subject  to  inspec- 
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tion  to  the  end  that  we  may  have  property  inventory  of  the  property 
devoted  to  the  public  service. 

It  would  seem  that  under  Colonel  Them's  proposal  the  reports  of 
earners  would  m  tune  probably  afford  us  a  record  of  original  cost 
Keplacements  over  a  period  of  years,  with  accurate  record  of  the 
cost  of  such  changes  and  with  deductions  for  retirements,  would  in 
time  give  us  practically  a  complete  record  of  investment  and  original 
cost.  But  again  the  commission  is  of  the  thought  that  if  we  are  to 
^k^^^^j*^?  original  cost  or  investment  instead  of  value,  the  records 
should  be  kept  m  such  manner  as  to  be  above  suspicion  of  maccuracies 
Iherefore,  It  would  seem  necessary  for  some  agency  to  check  these 
records.     But  this  is  not  provided  for. 

Colonel  Thom's  proposal,  as  I  read  it,  would  leave  out  of  consider- 
ation absoluteljr  all  studies  as  to  cost  of  reproduction  new. 

There  is  m  his  proposal  no  suggestion  of  keeping  ourselves  mformed 
of  the  depreciation  that  accrues  m  the  property.  The  suggestion  is 
in  entu-e  accord  with  the  position  taken  by  most  carriers  in  the  valua- 
tion and  recapture  proceedings  before  us.  They  insist  that  there  is 
no  depreciation  m  a  well  maintained  property.  The  commission, 
following  the  decisions  of  the  Supreme  Court  of  the  United  States, 
begmnmg  with  the  KnoxviUe  Water  case  (212  U.  S.,  1),  has  not  been 
able  to  accept  that  theory. 

In  eliminating  value  from  the  records  we  are  to  keep.  Colonel 
Ibom,  of  course,  seems  to  sweep  aside  the  question  of  "ail  other,  if 
any,  elements  of  value"  which  the  present  section  19a  requires  us  to 
consider. 

If  adopted,  Colonel  Thom's  proposal  would  drop  out  of  considera- 
tion the  value  of  lands  and  rights  of  way.  Of  the  other  hand,  the 
bupreme  Court  has  laid  down  in  the  Minnesota  Rate  cases  (230 

rrC  ^^^^  ^^®  ^^®  ^^^  *^®  valuation  of  lands  and  rights  of  way. 

There  would  be  ehminated  the  corporate  history  and  organization 
records.  However,  this  work  is  completed  up  to  date  and  the  only 
question  which  would  arise  is  whether  records  should  be  kept  of  further 
changes. 

The  same  observation  applies  with  respect  to  increases  and  de- 
creases of  stocks,  bonds,  or  other  securities. 

There  would  be  the  elimination  of  the  provisions  covering  net  and 
gross  earnings  and  of  expenditures  of  all  moneys  and  the  purpose  for 
which  the  same  were  expended.  These  matters,  of  course,  are  cov- 
ered by  other  activities  of  the  commission  and  the  Bureau  of  Valua- 
tion and  the  commission  rely  on  these  sources  largely  for  this  infor- 
mation. 

Colonel  Thom's  proposal  would  probably  leave  us,  it  seems,  with- 
out a  further  record  of  aids,  gifts,  and  grants  of  right  of  way,  and 
other  donations. 

It  is  the  opinion  of  the  commission  that  such  records  as  the  Thom 
proposal,  if  accepted,  would  produce,  would  be  insufficient  for  the 
commission's  needs. 

There  has  been  a  vast  amount  of  concentration  on  repeal  of  15a 
and  change  or  repeal  of  19a.  It  is  feared  that  there  has  not  been 
complete  penetration  of  what  is  involved  by  such  changes.  There 
is  not  only  the  statutory  provisions  of  the  Interstate  Commerce  Act 
to  consider,  but  also  the  general  law  which  confronts  us  in  the  dis- 
charge of  our  regulatory  duties. 


The  repeal  of  section  15a  would,  so  far  as  the  statute  is  concerned, 
dispose  of  the  provisions  for  fair  return  based  on  value,  and  the  recap- 
ture of  excess  earnings.  But,  beyond  the  statute  stands  the  law  of 
the  land.  I  repeat,  in  1898,  the  Supreme  Court,  m  Smvth  v.^  Ames 
(169  U.  S.  466),  declared  value  to  be  the  *'basis  of  all  calculations  as 
to  the  reasonableness  of  rates."  . 

In  the  pending  bill  (H.  R.  7117)  a  new  statutory  direction  for  rate 
making  is  proposed.  It  is  assumed  that  with  recapture  eliminated  it 
is  more  than  doubtful  if  carriers  will  ever  find  it  necessary  or  advisable 
to  bring  the  constitutionality  of  such  legislation  to  the  Supreme 
Court  for  determination.  Appeal  to  the  courts  will  not,  however,  be 
foreclosed.  It  is  not  at  all  unlikely  that  a  demand  for  rates  based  on 
value  may  come,  not  from  the  carriers,  but  as  it  did  m  the  Nebraska 
litigation  in  the  1890's,  on  the  initiative  of  those  who  may  rise  up  m 
the  r61e  of  defenders  of  the  public  interest  when  the  cost  hne  of 
reproduction,  which  has  been  on  a  precipitous  down  grade,  passes 
and  falls  below  the  investment  line— which  it  is  now  doing  as  to  some 
roads  We  do  know  that  in  railroad  construction  there  is  going  on 
the  same  disturbance  that  is  generally  prevailing  all  over  this  country, 
and  aU  over  the  worid.  There  are  a  few  units  in  the  cost  of  construc- 
tion of  railroads  that  is  not  varying  to  any  considerable  extent.  1  he 
first  and  outstanding  one  is  steel  rails.  They  seem  to  be  pegged  at  the 
same  price  since  1923. 

Mr.  Mapes.  May  I  ask  a  question? 

Commissioner  Lewis.  Let  me  add  one  more;  and  the  other  that  is 
not  showing  any  very  great  variation,  is  the  price  of  equipment. 

Mr.  Mapes.  I  would  like  to  ask  what  percentage  of  the  total  cost 
of  construction  is  in  the  cost  of  rails.  ^x-    u 

Commissioner  Lewis.  May  I  answer  that  a  httle  later  We  have 
it.     That  is  getting  down  to  considerable  detail,  but  I  will  bear  it  in 

Now,  diverting  for  a  moment  to  another  very  important  element- 
grading.  The  unit  price  for  grading  has  dropped  already  to  practically 
1914  levels  I  might  say  to  you  that  that  has  not  been  entirely  due 
to  change  in  price  of  labor.  This  item  will  serve  to  show  the  pene- 
tration of  the  valuation  work.  We  get  copies  of  all  contracts  that 
are  let.  Thus  we  know  what  is  going  on  in  all  branches  of  railroad 
construction.  We  have  a  cost  branch,  or  activity,  that  keeps  in  touch 
with  all  these  things— all  of  these  contracts.  ^^,0.1 

Reverting  to  the  item  of  construction  of  roadbed:  Ihere  is  a 
tremendous  drop  from  the  peaks  of  the  1920's  not  only  because  of 
possible  general  reduction  in  wages,  and  other  costs,  but  by  the 
introduction  of  machinery. 

Some  years  ago  roads  were  built  by  the  scraper  method— manual 
labor,  we  might  say.  There  would  be  camps  of  road  construction 
men; 'large  construction  camps  full  of  roadmen,  horses,  and  mules. 

Now  that  work  is  done  with  steam  shovels  and  trucks.  Ihose 
steam  shovels  and  those  trucks  as  the  work  progresses  at  the  same  time 
compact  the  road  bed.  That  compacting  may  in  itself  lessen  the 
initial  cost,  particularly  in  the  time  that  is  necessary  to  be  allowed  m 
the  matter  of  permitting  the  fills  to  settle.  That  would  cover  the 
construction  period  of  the  road  and  raise  the  question  in  studies  of 
cost  to  reproduce  of  shortening  the  interest-durmg-construction  period. 
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Of  course  machine  construction  is,  in  itself,  less  costly  than  manual 
metnods. 

Taking  the  whole  picture  and  balancing  it  into  averages,  railway 
construction  cost  reached  its  peak,  we  will  say,  in  about  1920. 
vvnue  costs  varied  m  various  sections  of  the  country,  we  will  say  that 

ooo^?^l^^^~^^lt.^^  the  ^^^^  ^^  ^^^  per  ^ent  line,  there  was  a  peak  of 
223  m  the  year  1920.  There  was  a  heavy  drop  in  the  year  1921,  and  in 
the  year  1922,  and  then  a  rise  in  the  year  1923  and  another  slight 
?^oP  ^^j  \n.\^^^  th®^  *'he  line  commenced  to  flatten  out, between 
IbS  and  165  between  1925  and  1929.  In  1929  however  it  began  to 
sag  somewhat  and  in  1930  there  was  a  drop.  For  the  year  1931  the 
average  line  dropped  to  about  152.  There  has  been  a  further  depres- 
sion  of  that  line  I  have  not  got  the  figures  before  me.  It  is  however 
below  the  150  Ime.     That  would,  as  compared  with  the  basis  1910-^ 

inif '  ^^^^  ^^^^  ^h®  ^^^t  of  railroad  construction,  reproduction,  was  in 
1931  about  50  per  cent  over  that  base. 

Now,  Mr.  Mapes,  answering  your  question— Mr.  Wilkinson, 
who  IS  my  assistant  here,  has  made  a  hurried  check  and  tells  me  that 
rails  are  about  10  per  cent  of  the  money  spent  in  construction.  I  can 
not  answer  more  definitely,  but  if  you  would  like  for  us  to  give  you 
"^  X?  definite  mformation,  I  will  be  glad  to  supply  it  for  the  record. 

Mr.  Mapes.  That  is  definite  enough  for  me 

Commissioner  Lewis.  Thank  you.  I  might  add  that  equipment, 
taking  the  railroads  as  a  whole,  account  for  another  23  per  cent  I 
remarked  that  eauipment  costs  had  not  dropped  much.  So  you  see 
that  steei  rail  and  equipment  costs  are  largelv  responsible  for  the  cost 
01  reproduction  index  remaining  above  pre-war  costs. 

I  think  that,  by  what  I  have  previously  told  vou,  you  can  get  some 
conception  of  the  detail  of  this  work.  I  am  going  to  divert  right  now— 
I  see  that  time  is  passing  quickly— to  lay  before  you  something  of  the 
present  status  of  the  work. 

As  I  approach  that  matter,  I  must  tell  you,  that  mv  connection  with 
the  commission  dates  from  1921.  For  four  years  before  that  I  had 
been  on  the  Indiana  commission,  as  chairman.  But  what  happened 
m  the  Federal  work  before  1921  is  all  a  matter  of  either  record  or 
hearsay  with  me.  I  understand  that  when  this  work  was  begun  the 
general  thought  was  that  it  was  going  to  be  a  small  undertakmcr— an 
underestimation  such  as  we  indulge  in  when  we  enter  into  wars, 
thmking  that  they  are  going  to  be  of  short  duration;  we  generally  do 
not  have  much  knowledge  or  appreciation  of  what  it  \\all  be. 

I  beheve  Congress  started  out  with  the  thought  that  the  work  was 
going  to  cost  about  $3,000,000  and  that  it  would  be  done  in  about 
two  or  three  years.  And,  possibly,  that  might  have  measured  the 
original  needs  or  desires  of  some  persons;  but  the  law  was  elaborated 
It  became  a  most  detailed  mandate.  It  called  for  a  vast  amount  of 
detailed  work.  Now  18  years  have  passed.  When  I  was  before  the 
approprmtion's  subcommittee  the  other  day  I  gave  the  total  ex- 
$42  000  OoV^^  Government.    It  is  a  few  thousand  dollars  less  than 

The  Chairman.  You  mean  that  is  the  total  that  the  Government 
has  expended? 

Commissioner  Lewis.  That  is  the  total  of  the  Government's 
expenditures.  The  carriers  say— I  think  Colonel  Thom's  statement 
the  other  day  was— that  they  have  spent  $137,000,000.     I  am  not 
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sure  of  that,  but  he  can  correct  me  if  that  is  not  right.     Those  ^[^ 
round  figures.     He  thought  that  the  total,  therefore,  had  run  up  to 

^^uffC  record  of  Govemment.expendrtm-e  is  absolutely  correct. 
We  have  the  records  of  appropriations  and  ^^^  ™'  %,^^^^^ 
WAS  returned  to  the  Treasury,  year  by  year;  but  I  do  not  beheve 
S  the  caSei^^  records  are  quite  complete,  because  it  seems  to  me 
their  charge  if  $137,000,000  may  not  be  so  accurate. 
Mr.  HuDDLESTON.  May  I  ask  you  a  question r 
Commissioner  Lewis.  Certainly.  .  , 

Mr  HUDDLESTON.  Wliy  has  it  cost  the  carriers  so  much  more  than 

''  &mrss£e?LEwrWill  you  let  me  finish  iust  this  one  thing. 

SmSsruTrTEwS'l  would  like  to  finish  it  first.  I  have  had 
severd  coTacts  recently  that  have  rather  opened  my  own  eyes, 
ihaf  pft-ime  me  to  make  tliis  observation. 

A  lot  ofX  vXation  records  are  records  that  the  corporations 
would  have  to  keep,  involving  work  that  they  would  have  to  do  any- 
way Miny  of  the  valuation  reports  that  they  have  to  make  are 
reports  thafthey  have  to  make  to  the  commi^ion  and  probaWy 
other  reo-ulatorv  bodies— State  bbdies— anyway.  And,  m  some 
bstaices  I  veSure  to  say  that  those  are  charged  to  valuation.  I 
stmck  one  the  other  day-I  do  hot  care  to  mention  the  raUroad-^f 

^''ThelS  fatV^xpe'nK  a  great  amount  of  money,  but  I  would 
rather  be  incUned  to  think  that  $137,000,000  would  be  too  much  to 

'•^N^w  Vansw^to  your  question,  Mr.  Huddleston:  The  carriers 
weVe^taUyTntlrested^n  getting  correct  inventories  of  their  Proper- 
ties They  put  their  men  out  in  the  field  with  our  men,  and  together 
wrmeScTthe  rails  and  counted  the  ties  and  bolts  and  eveir  hing 
«lse  under  the  sun,  aU  over  this  country  We  got  an  absolutely 
compete  inventory  and  that,  of  course,  caUed  for  a  heavy  expendi- 
ture I  do  not  know  why  it  caUed  for  any  more  expenditure  on  the 
wt  of  the  railroads  than  it  did  on  the  part  of  the  Government.  We 
Ead  fi  teen  hundred  or  sixteen  hmidred  people  out  every  year,  jou 
know,  during  the  war  period.    However,  there  was  heavy  expense 

Th^n,  there  was  an  expense,  a  very  large  amount  of  expense,  due  to 
the  fact  that  there  has  been  a  tremendous  amount  of  I't'S^tion  then 
in  addition  to  all  of  that,  we  required  the  carriers  to  keep  records 
continuously  under  order  No.  3,  as  we  call  it,  of  all  changes  in  their 
rr^Srand  report  the  same  to'us.  .  These  reports  coyer  the  changes 
since  the  date  of  that  primary  valuation  field  mvestigation 

Now  those,  as  I  just  for  the  moment  think  of  t^em,  are  the  obhga- 
tions  that  have  been  laid  on  the  earners.  It  may  be  that  they  are 
Sing  the  expenses  incident  to  recapture  to  va  nation  expense. 
S  of  our  $42"000,000  is  attributable  to  that  ^"/k  and  'itigatu^n^ 
I  am  not  charging  that  their  statement  is  incorrect,  but  it  seems  to 
me  that  $137,000,000  is  a  pretty  hefty  figure; 

Mr.  SHALLENBkRGER.  Mr.  Commissioner,  do  you  think  .that  this 
great  expenditure  of  money  has  been  one  that  has  resulted  m  benefit 
to  the  public? 
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Commissioner  Lewis.  I  do,  and  I  am  going  to  come  to  that  right 
^ow.    1  might  as  well  come  to  it  now  as  any  time. 

We  are  getting  down  now  to  the  more  interesting  and  practical 
aspects  of  this  activity.  &  f  »* 

•  ^.^h  ?  ^^^^  ^^  correct  some  impressions  that  might  have  been 
instilled  in  your  minds,  not  by  any  design  but  growing  out  of  the 
general  thought  that  has  prevailed  for  a  long  time  in  this  country 
It  IS  that  this  primary  valuation,  was  so  great  an  undertaking  that  it 
would  never  be  completed;  and  is  not  completed.  In  the  last  state- 
ment they  are  correct.     It  is  not  completed. 

We  now  have  left,  however,  only  nine  reports  to  issue,  out  of  a  total 
?u  "^  o  «^i  corporations,  as  I  recall,  Colonel  Thom,  of  something  less 
than  2,000,  about  1,950,  when  we  started  this  work.  Three  of  those 
unissued  reports  are  m  the  hands  of  the  commission;  four  are  under 
review;  and  two  are  being  drafted  by  the  bureau  of  valuation.  So 
far  as  the  bureau  of  valuation  is  concerned,  this  primary  valuation  is 
99.99  per  cent  complete. 

I  want  to  make  another  statement,  too,  so  that  there  will  be  no 
misunderstandmg.  Besides  those  nine  systems  or  roads  that  the 
commission  has  to  get  out  final  reports  on,  there  are  196  roads  that  we 
have  issued  no  reports  on.  I  want  to  explain  that  fully  to  you,  so 
that  there  will  be  no  misunderstanding. 

The  inventorying  of  the  roads  included  in  the  original  primarv 
valuation  was  completed  in  1921.  In  fact  it  was  really  completed 
m  1920;  one  or  two  roads,  I  believe,  came  in  in  1921,  possibly  three. 

Our  held  force  was  then  brought  into  Washington,  and  the  pri- 
mary valuation  mventorying  was  ended,  so  far  as  field  work  was 
concerned.  Along  about  1925  or  1926,  we  became  conscious  of  the 
fact  that  a  number  of  the  roads  had  escaped  the  drag  net  of  valuation 
m  that  original  inventory  program.  They  were  trifling  roads.  We 
also  found  that  there  were  a  number  of  other  roads  that  had  come 
into  existence  smce  the  field  work  was  ended.  These  were  not 
extensions  of  roads,  such  as  the  Seaboard  Air  Line  in  Florida,  but 
were  small  roads. 

Therefore,  in  1927,  I  think  it  was,  we  put  our  people  into  the 
held  during  the  summer  to  inventory  those  roads.  W^e  have  all  those 
records— the  field  underiying  work  is  all  done.  The  reports  are  not 
served  for  various  reasons.  I  do  not  want  to  disclose  at  this  time 
One  reason,  however,  is  that  by  order  of  the  commission  Division  I 
on  July  18,  1929,  ordered  the  Bureau  of  Valuation  to  give  precedence 
m  its  work  to  recapture  cases.  These  196  carriers  total  only  5,843 
miles,  and  cut  absolutely  no  figure,  when  we  come  to  consider  the 
^nnnn^^  ^  this  couutry,  which  total  250,000  of  main  line  and 
400,000  miles  of  all  tracks. 

We  have  all  of  the  information.  We  have  all  of  the  basic  inven- 
tories. We  can  include  them  in  any  valuation  we  want  to  make  of 
the  railroads  as  a  group,  or  as  a  whole,  if  occasion  arises. 

Mr.  Shallenberger.  Mr.  Commissioner,  do  you  contemplate 
that  the  expense  will  be  the  same  in  the  future  as  it  has  been  in  the 
past? 

Commissioner  Lewis.  No. 

Mr.  Shallenberger.  You  will  reduce  your  expenses'^ 

Commissioner  Lewis.  Yes.     You  are  right  about  that. 

The  ChairxMAn.  What  was  your  question,  Mr.  Shallenberger^ 


Mr.  Shallenberger.  I  asked  if  the  expenses  were  going  to  be  the 
same,  or  if  they  were  going  to  be  reduced. 

Commissioner  Lewis.  I  have  got  that  right  here. 

Mr.  Shallenberger.  The  total? 

Commissioner  Lewis.  Suppose  that  I  give  you  the  figures.  Now, 
our  appropriation  for  this  year,  1 932,  is  $3,554,368.  We  have,  however 
in  response  to  a  request  on  all  departments  of  government  to  curtail 
expenditures  to  meet  the  Government's  serious  financial  situation, 
committed  ourselves  to  a  saving  of  $300,000,  so  we  are  spending  not 
more  than  $3,254,368. 

Mr.  Shallenbepger.     For  valuation?  ,     ,       r»  t 

Commissioner  Lewis.  Yes.  For  valuation  and  the  Bureau  of 
Valuation's  work  in  recapture,  too. 

Mr.  Shallenberger.  What  w^as  it  in  1920,  when  you  had  all  of 

those  men  employed? 

Commissioner  Lewis.  The  first  appropnation  was  $100,000  m  1913 
which,  I  take  it,  was  to  get  organized.  In  1914  it  was  $489,o27.09. 
In  1915  it  was  $2,330,518.90.  In  1916  the  appropnation  was 
$3,000,642.61. 

The  appropriation  for  1932  was  $3,554,368. 

Mr.  Shallenberger.  It  was  about  the  same  in  1916  as  it  is  now. 

Commissioner  Lewis.  In  1917  the  appropriation  was  $3,500,000; 
in  1918  it  was  $3,500,366.21;  in  1919  it  was  $3,570,084.74;  m  1920, 
$3,000,000;  in  1921,  $2,750,000;  and  then  came  the  economy  program 
which  prevailed  for  a  number  of  years,  and  we  were  cut  down  then 
to.  in  1922,  $1,750,000;  in  1923,  $1,300,000;  in  1924,  $1,250,000;  in 
1925,  $1,063,930.35;  in  1926,  $1,882,941.65;  in  1927,  $1,427,960,  plus 
an  unexpended  balance  for  1926  of  $287,180.97;  makmg  a  total  for 

1927  of  $1,715,140.97.  .         ^  ^  t^-      .        r 
And  then  in  1928  the  Appropriations  Committee  and  Du*ector  of 

the  Budget  began  to  take  an  interest  in  completing  this  work.     In 

1928  the  appropriation  was  raised  to  $2,563,214. 

In  1929  the  appropriation  was  $2,200,000,  with  an  addition  of 
$136,670  secured  under  the  Welch  bill. 

In  1930  the  appropriation  was  $2,539,000,  which  included  an  un- 
expended balance  for  1927-28;  in  1931  the  appropriation  was 
$3,547,313,  and  in  1932  the  appropriation  was  $3,554,368. 

Those  last  increases  were  attributable  to  two  reasons.  One  was 
to  finish  up  the  19a  work  and  the  other  was  to  take  care  of  recapture. 
That  answers  your  question? 

Mr.  Shallenberger.  Yes.  If  the  expenses  were  what  your 
figures  indicate,  I  was  wondering  if,  as  often  happens  with  many 
bureaus,  after  we  get  the  thing  started  we  never  can  stop  it. 

Commissioner  Lewis.  This  question  was  asked  me  by  Chau-man 
Wood  the  first  year  that  I  was  before  him.  That  was  in  the  House 
committee.  He  asked  when  the  work  would  be  completed  and  the 
answer  was  that  it  would  never  be  completed,  because  the  law  pro- 
vides for  a  continuing  activity.  .  .      r^i    • 

The  same  question  was  asked  in  the  Senate  Comnuttee,  by  Chair- 
man Smoot,  and  the  answer  was  the  same. 

This  19a  valuation  work  under  the  provisions  of  the  law  as  it  now 
stands,  is  a  continuing  work.  The  act  directs  that  when  we  have  com- 
pleted the  primary  valuation  the  commission — 

shall  keep  itself  informed  of  all  extensions  and  improvements  or  other  changes 
in  the  condition  and  value  of  the  property  of  aU  common  carriers,  and  shaU 
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ascertain  the  value  thereof,  and  shall  from  time  to  time  revise  and  correct  its 
valuations     *     ♦     ♦, 

Mr.  Mapes.  What  will  be  the  approximate  cost  of  continuing  the 
work  after  the  primary  valuations  are  completed? 

Commissioner  Lewis.  The  valuations  would  never  be  completed 
as  the  law  now  stands,  but  I  think  I  can  answer  your  question.  If  we 
are  able  to  bring  these  records,  19a  records,  to  date,  which  we  think 
we  can  do  in  1934,  and  if  recapture  is  not  continued  we  think  we  can 
cut  our  staff  at  least  in  two.     Does  that  answer  your  question? 

Mr.  Mapes.  Yes. 

Commissioner  Lewis.  Now,  I  am  just  getting  along  to  where  we 
are  at  this  time.  We  have  these  primary  valuations  completed, 
we  will  say.  We  have  all  of  the  information  that  is  necessary  for  us 
for  certain  purposes  which  I  am  going  to  explain. 

We  have  the  records  of  property  changes  since  the  primary  valua- 
tions over  a  very  large  part  of  the  property.  At  all  events,  we  know 
that  the  valuation  we  now  have  has  passed  out  of  the  academic  stage 
and  become  a  practical  thing — a  reality,  as  I  see  it,  and  as  the  com- 
mission sees  it.  In  the  hearings  recently  held  on  the  petition  of  the 
railroads  for  a  15  per  cent  increase  in  freight  rates,  there  was  intro- 
duced in  the  record  by  the  bureau  of  valuation.  Exhibit  No.  15. 
This  exhibit  gives  us  all  of  the  studies  and  records  that  would  be 
before  the  commission  to  consider  in  its  exercise  of  that  informed 
judgment  which  we  are  to  apply  in  the  fixation  of  value  of  an  indi- 
vidual property,  and  the  aggregate  value  for  the  properties  as  a 
whole  or  by  groups. 

That  exhibit  covers  the  country  as  a  whole.  It  also  shows  the 
division  into  various  districts — the  eastern,  southern,  and  the  western 
districts.  Then  the  western  district  is  subdivided  into  the  north- 
western, central  western,  and  the  southwestern  regions. 

The  eastern  district  is  divided  into  the  New  England  region.  Great 
Lakes  region,  central  eastern  region.  The  southern  district  is 
divided  into  the  southeastern  region  and  the  Pocahontas  region. 

The  exhibit  included  studies  of  reproduction  as  of  December  31, 
1930,  at  1930  period  prices;  reproduction  as  of  December  31,  1930, 
at  1931  spot  prices;  estimated  original  cost  of  all  property  except  land 
as  of  December  31,  1929;  net  increase  in  investment  in  road  and 
equipment  for  the  year  ended  December  31,  1930,  original  cost  of  all 
property,  except  land,  as  of  December  31,  1929,  reduced  in  proportion 
to  depreciation;  working  capital,  including  material  and  supplies  as 
of  December  31,  1930;  present  value  of  lands  and  rights  as  of  dates  of 
primary  valuation;  estimated  value  of  lands  and  rights  used  as  of 
December.  31,  1930;  summary  of  aids,  gifts,  grants  of  right  of  way,  or 
donations  used  as  of  December  31,  1930;  summary  of  aids,  gifts, 
grants  of  right  of  way,  or  donations  owned  but  not  used  as  of  Decem- 
ber 31,  1930;  summary  of  aids,  gifts,  grants  of  right  of  way,  or  dona- 
tions used  as  of  dates  of  primary  valuation;  summary  of  aids,  gifts, 
grants  of  right  of  way,  or  donations  owned  but  not  used  as  of  dates  of 
primary  valuation,  and  data  relating  to  State  and  Federal  land  grants 
as  of  dates  of  primary  valuation. 

So,  the  commission  had  before  it,  to  a  much  greater  extent  than  in 
1920  when  the  new  rate  structure  was  designed,  the  underlying  facts 
and  studies  used  in  a  consideration  of  value.  No  one  in  the  Ex  parte 
103  proceeding — and  there  were  660  appearances  challenged  these 


studies  and  data.    No  one  seemed  to  want  to  take  issue  with  those 

figures.  ,         ..  «  »» 

It  is  true  that  the  carriers  had  presented  an  "emergency  case. 
It  was  a  revenue  case.    And,  they  said  to  us  that  they  were  not  askmg 
for  a  full  return  on  their  property  value.    Therefore,  it  is  to  be  pre- 
sumed that  they  did  not  see  fit,  as  a  part  of  their  case  <feven  refer  to 
valuation.    None  of  the  shippers  took  issue  with  Exhibit  15.    i5ut 

there  it  was.  ^     ,  \      ^     j.-      •  :„  „ 

I  now  want  to  say  to  you  that  the  bureau  of  valuation  is  now  ma 
position  to  lay  before  the  Interstate  Commerce  Comnussion,  m  60 
days,  those  studies  which  would  be  necessary  for  it  to  make  a  valua- 
tion of  the  carriers  as  a  whole,  or  by  groups.  But  at  this  time  the 
bureau  of  valuation  is  not  in  position  to  lay  before  the  commission 
such  studies  on  all  individual  railroads.  The  reason  is  that  the  records 
for  the  period  between  the  primary  valuation  and  the  present  are 
not  yet  checked  for  all  carriers,  and  wdll  not  be  checked,  we  will  say, 

until  the  year  1934.  ,    ,  .   .     *  i  x- 

I  repeat  it,  that  when  we  have  reached  that  point  of  completion 

we  would  cut  this  valuation  appropriation  in  half. 

The  Chairman.  Mr.  Commissioner,  let  me  ask  you  this:  You  say 

you  have,  on  practically  all  of  the  roads,  what  you  call  the  primary 

valuations? 

Commissioner  Lewis.  Yes.  ^i.  ^    ^i.  ^    4.  • 

The  Chairman.  Which  means,  or  you  mean  by  that,  that  it  is 

practically  complete?  ,       ,    .  .,         •  1  „+:^„ 

Commissioner  Lewis.  Yes;  I  mean  by  that  the  primary  valuation 
which  I  have  detailed  represents  the  work  we  have  accomplished  by 
eoin<r  out  in  the  field  and  inventorying  these  properties,  going  out 
m  the  field  and  getting  their  accurate  corporate  history ;  going  mto 
the  field  and  valuing  the  lands;  and  since  then  bridging  the  gap 
between  the  date  of  that  primary  valuation  and  the  present  to  the 
extent  that  I  have  indicated,  all  but  10  of  the  valuation  final  reports 
on  these  carriers  are  issued .  We  are  getting  the  reports  of  the  earners 
on  all  changes  in  their  property.  In  that  way  we  are  m  position  to 
correct  those  inventories,  and  bring  them  up  to  date. 

It  is  iust  obvious  that  we  could  not  put  out  m  the  field  parties  again 
to  inventory  these  properties.  The  Government  would  not  stand 
for  the  expenditure  necessary  and  should  not  stand  for  it,  and  the 
work  is  of  such  magnitude  that  it  would  take  years.  By  keeping  up 
the  reports,  covering  changes  and  property  pohcing  them,  we  can 
keep  that  data  so  we  can  correct  our  inven tones  and  produce  practi- 
cally current  inventories.  We  have,  as  I  repeated  the  other  day 
before  the  Appropriations  Committee,  some  321  people  in  this  held 
work  at  the  present,  checking  changes  in  the  property  which  aggregate 
from  a  half  a  bilUon  to  more  than  a  billion  dollars  of  new  property 
a  year  and  the  retirement  of  many  milHons  of  old  property. 

The  Chairman.  May  I  ask  you  this:  Since  that  ^as  been  done, 
part  of  it  prior  to  the  decision  of  the  Supreme  Court  in  the  O  Fallon 
case,  what  effect  is  that  going  to  have  upon  the  work  that  you  have 

^Commissioner  Lewis.  My  answer  would  be  to  you,  none.  The 
O'Fallon  case  did  not  deal  with  the  work  that  we  had  done,  but  with 
the  decision  which  we  had  reached.  The  court  indicated  that  we  had 
not  given  sufladent  or  any  consideration,  I  beheve,  their  impression 
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was,  to  the  factor  of  the  cost  of  reproduction.     The  OTallon  case 
was  decided  by  the  commission  on  the  lines  of  investment. 

The  court  did  not  disturb  the  underlying  records. 

Mr.  Shallenberger.  Your  records,  Mr.  Commissioner,  include  the 
cost  of  reproduction? 

Comniissioner  Lewis.  Oh,  yes,  sir;  and  I  have  that  right  here. 

Mr.  Shallenberger.  The  decision  was  not  that  you  did  not  have 
It,  but  that  you  did  not  give  consideration  to  that  factor. 

Commissioner  Lewis.  That  is  right.  Their  interpretation,  at  all 
events,  was  that  we  had  not  given  consideration,  or  at  least,  not 
sufficient  consideration  to  that  factor. 

The  Chairman.  Well,  was  it  a  question  of  degree,  as  to  how  much 
consideration  you  had  given,  or  that  you  had  given  none? 

Commissioner  Lewis.  I  think  the  interpretation  of  the  court  was 
that  we  had  not  given  it  consideration. 

The  Chairman.  In  fact,  had  you? 

Commissioner  Lewis.  Well,  at  all  events,  some  commissioners 
would  not  agree  with  the  court  that  we  had  not. 

The  Chairman.  How  is  that? 

Commissioner  Lewis.  Some  of  the  commissioners  would  not  agree 
that  we  had  not  given  it  any  consideration. 

The  Chairman.  Some  of  you  thought  you  did? 

Commissioner  Lewis.  Yes. 

Mr.  MiLLiGAN.  Some  of  the  members  of  the  Supreme  Court  did  not 
agree  with  that  decision? 

Commissioner  Lewis.  That  is  true.  There  was  difference  of 
opmion  there,  but  I  do  not  care  to  go  into  that;  I  do  not  care  to  inter- 
pret the  decision  of  the  majority  or  opinions  of  the  minority. 

I  will  say  that  I  voted  for  the  OTallon  case.  I  also  voted  to 
approve  the  so-called  Howell  bill  that  was  in  the  Senate  last  year, 
which  would  bring  into  legislation,  practically,  the  OTallon  method. 

The  Chairman.  Then,  your  answer  is  that  for  these  underlying 
valuations,  that  the  decision  in  the  OTallon  case  is  not  going  to  affect 
you? 

Commissioner  Lewis.  Not  the  underlying  work;  it  \^ill  not  disturb 
u®  ^^^^^^  ^^^^-     ^s  I  understand,  the  decision  goes  to  the  finding  of 
the  Commission  m  reaching  the  final  sum  value  of  the  OFafion 
property. 

The  Chairman.  Well,  it  has  been  asserted  that  since  the  decision 
m  the  OTallon  case,  that  your  work  will  practically  have  to  be  done 
all  over;  is  there  anything  in  that? 

Commissioner  Lewis.  No;  that  is  just  a  wild  statement.  It  will 
not,  and  has  not,  certainly,  done  anything  to  this  underlying  work. 
r^^-S  n  ^"^^^M^^-  You  made  the  same  kind  of  a  decision  in  the 
OTallon  case  as  you  have  made  in  practicaUy  all  of  them;  you 
arrived  at  the  valuation  of  the  OTallon  in  a  similar  method  as  you 
have  arrived  at  practically  all  of  them? 

Commissioner  Lewis.  No. 

The  Chairman.  What  was  the  difference? 

Commissioner  Lewis.  The  OTallon  case  was  a  test  case.  The 
Supi-eme  Court  ruled  on  that.  We  have  since  tried  to  conform  to 
Its  decision.  Take  the  Richmond,  Fredericksburg  &  Potomac 
recapture  case.     We  departed  from  the  OTallon  method. 


The  Chairman.  Well,  you  conformed  to  what  the  Supreme  Court 
held  in  the  OTallon  case  in  the  valuation  of  the  Richmond,  Fredericks- 
burg &  Potomac? 

Commissioner  Lewis.  I  think  so. 

The  Chairman.  You  are  in  court  about  that,  are  you  not? 

Commissioner  Lewis.  We  are  not  in  court  yet. 

The  Chairman.  It  is  pretty  reasonable  to  believe  that  you  are 
going  to  be  there,  is  it  not? 

Commissioner  Lewis.  Wliy,  I  think  that  it  is  fair  to  assume  that 
we  will  be,  with  that  large  amoimt  involved.  Not  only  is  the  large 
amount  of  money  involved  in  that  one  case  at  issue  but  it  again  is  a 
test  case,  and  I  am  going  to  indulge  in  a  supposition  that  not  only 
the  Richmond,  Fredericksburg  &  Potomac  will  be  interested  in 
carrying  that  to  the  courts,  but  probably  the  carriers  generally. 

The  Chairman.  I  am  interested  to  know  just  what  specific  thing 
the  Supreme  Court  finds  it  necessary  to  hold  that  you  had  not  con- 
sidered reproduction  costs.  Was  it  on  testimony,  or  admission  by 
somebody  on  the  commission? 

Commissioner  Lewis.  The  question  on  which  the  commission  was 
divided  is  this.  I  am  reading  now  from  the  OTallon  case,  the 
decision. 

The  Chairman.  You  say  that  the  commission  was  di\nded? 

Commissioner  Lewis.  Yes.  I  am  going  to  read  from  the  decision 
of  the  Supreme  Court  in  the  OTallon  case.  (St.  Louis  &  OTallon 
Railway  Co.  et  al.  v.  United  States  et  al.;  United  States  et  al.  v. 
St.  Ix)uis  &  OTallon  Railway  Co.  et  al.,  279  U.  S.  461 .)  The  Supreme 
Court  says: 

The  question  on  which  the  commission  divided  is  this:  When  seeking  to 
a<«certain  the  value  of  railroad  property  for  recapture  purposes,  must  it  give 
consideration  to  current,  or  reproduction,  costs?  The  weight  to  be  accorded 
thereto  is  not  the  matter  before  us.  No  doubt  there  are  some,  perhaps  many, 
railroads  the  ultimate  value  of  which  should  be  placed  far  below  the  sum  neces- 
sarv  for  reproduction.  But  Congress  has  directed  that  values  shall  be  fixed 
upon  a  consideration  of  present  costs  along  with  all  other  pertinent  facts:  and 
this  mandate  must  be  obej'ed. 

•  And  then  the  court  held  that  we  had  not  obeyed  the  mandate  of 
Congress  in  the  matter  of  consideration  of  the  reproduction  cost. 

Mr.  HocH.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoch. 

Mr.  Hoch.  Is  there  anything  in  that  decision  which  gives  any 
guide  to  the  commission  as  to  how  much  weight  it  shall  give  to  the 
cost  of  reproduction? 

Commissioner  Lewis.  Nothing,  I  think  I  can  say  there  is  not. 

At  all  events,  the  OTallon  case  was  decided  and  then  we  moved  up 
to  the  Richmond,  Fredericksburg  &  Potomac.  There  the  commission 
does  give  consideration  to  reproduction  cost.  I  am  going  to  read  a 
little  from  my  concurring  expression,  which  may  afford  some  light 
on  that: 

The  dissenting-in-part  expressions,  while  valuable  studies  of,  and  possibly 
contributions  to,  the  solution  of  the  multitude  of  difficult  problems  encountered 
in  valuation  of  the  railroads  of  the  United  States,  and  also  as  to  what  the  law 
should  be,  nevertheless  tends  to  confuse  the  determinations  reached  by  the 
majority  in  this  case.  Some  of  us  who  constitute  the  majority  are,  in  St.  Louis 
&  O'Fallon  Ry.  Co.,  (124  I.  C.  C.  1),  and  also  in  recommendations  made  to  our 
principal,  the' Congress,  on  record  as  favoring  certain  changes  in  the  law.     But 
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the  changes  have  not  been  made,  and  the  Supreme  Court  in  its  decision  in  the 
O' Fallon  case  declared  that  we  had  "failed  to  discharge  the  definite  duties  imposed 
by  Congress"  in  not  applying  the  law  of  the  land  concerning  valuations  for  rate- 
making  purposes  and  said  "this  mandate  must  be  obeyed."  It  remanded  us 
to  such  decisions  of  the  courts,  principal  among  them  being  Smyth  v.  Ames 
(169  U.  S.  466) .  By  the  final  interpreter  of  the  law  we  are  told  that  in  administra- 
tion of  the  recapture  law  we  are  "not  to  act  as  an  arbiter  in  economics"  but  "as 
an  agency  of  Congress  to  apply  the  law  of  the  land  to  facts  developed  of  record  in 
matters  permitted  by  Congress  to  have  jurisdiction."  The  Supreme  Court 
said  that  what  we  are  required  to  find  is  value. 

Well  then  in  this  concurring  expression,  I  go  on  to  say  that  I  can 
not  interpret  what  went  through  the  minds  of  the  other  10  members, 
but  I  stated  what  considerations  went  through  my  mind  in  reaching 
the  decision  I  reached  in  the  matter  of  the  value  of  the  Richmond, 
Fredericksburg  &  Potomac.     It  is  set  forth  in  that  decision. 

Mr.  Mapes.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Mr.  Mapes. 

Mr.  Mapes.  As  I  understand  your  statement,  Mr.  Commissioner, 
it  is  that  in  doing  this  valuation  work,  the  commission  has  the  figures 
showing  the  original  costs  of  the  road  and  reproduction  costs,  and  other 
elements,  which  go  to  make  up  the  costs,  and  the  decisions  of  the 
Supreme  Court  do  not  affect  those  figures,  but  simply  are  instnictions 
to  the  commission  as  to  how  much  weight  is  to  be  given  the  different 
elements  which  the  commission  already  has  in  its  files.  You  do  not 
have  to  go  out  and  get  those  figures  anew,  again,  even  though  the 
Supreme  Court  makes  these  different  decisions. 

Commissioner  Lewis.  That  is  practically  correct,  except  in  one 
thing.  The  Supreme  Court  has  never  told  us  what  weight  to  give  to 
any  of  these  factors. 

In  Smyth  v.  Ames  the  court  laid  down  a  number  of  these  factors, 
as  being  necessary  to  be  considered,  and  said  there  might  be  other 
factors,  but  the  courts  do  not  tell  us  what  weight  to  give  these  factors 
or  elements.  The  courts  pass  on  the  decisions  we  reach,  and  in  the 
O 'Fallon  case  the  Supreme  Court  said  we  had  not  given  consideration 
to  certain  factors. 

Mr.  Mapes.  I  understand  that,  but  even  though  they  do  lay  down 
new  rules  in  each  individual  case,  vou  still  have  the  figures,  and  do 
not  have  to  go  over  the  work  of  valuation  again. 

Commissioner  Lewis.  Yes;  that  is  right. 

Mr.  MiLLiGAN.  Did  you  write  the  majority  opinion  of  the  O'Fallon 
case? 

•  Commissioner  Lewis  No;  I  did  not.  I  was  present  and  voted 
with  the  majority. 

Mr.  MiLLiGAN.  I  was  under  the  impression  that  you  wrote  the 
opinion. 

Commissioner  Lewis.  No. 

The  Chairman.  How  did  the  commission  stand? 

Commissioner  Lewis.  There  was  a  bare  majority.  Now,  1  notice 
the  time  is  getting  along.  It  is  n.L5.  I  wanted  to  finish  this  state- 
ment. I  have  digressed  a  little  way.  The  Supreme  Court  in  the 
O'Fallon  and  other  cases  has  said  that  what  it  is  interested  in  is 
value. 

The  Supreme  Court  has  not  onlv  declared  that  value  is  the  basis  of 
all  calculations  as  to  the  reasonableness  of  rates,  but  it  says  it  means 
present  value.     It  has  cited  with  approval  Smyth  v.  Ames  no  less 


than  seventy-six  times,  and  innumerable  inferior  Federal  and  State 
courts  have  been  disposed  closely  to  follow  it.  In  its  decision  in  the 
O'Fallon  recapture  case,  in  which  the  majority  of  the  court  held  that 
the  commission  had  not  given  consideration  to  the  present  cost  to 
reproduce,  the  court  said: 

In  the  exercise  of  its  proper  function  this  court  has  declared  the  law  of  the 
land  concerning  valuations  for  rate-making  purposes.  The  commission  dis- 
regarded the  approved  rule  and  has  thereby  failed  to  discharge  the  definite  duty 
imposed  by  Congress.  More  recently,  in  United  Railways  v.  West  (280  U.  S. 
276),  it  reiterated,  "it  is  the  settled  rule  of  this  court  that  the  rate  base  is  present 
value." 

The  commission  has  indicated  its  approval  of  the  new  directions 
for  rate  making  which  are  contained  in  secion  2  of  H.  R.  7117,  but 
the  commission  does  not  desire  its  defensive  weapon  against  attack 
under  the  general  law  destroyed  until  it  is  well  established  that  the 
court  will  sustain  the  new  rule  of  rate  making,  nor  does  it  desire  to 
surrender  its  present  knowledge  of  the  value  of  the  properties  which 
it  regulates  and  which  is  a  working  knowledge  and  guide  for  it  in  its 
various  regulatory  duties.  Nor,  in  the  public  interest,  should  the 
valuation  work,  which  has  been  done,  be  invaUdated  in  any  degree. 
Colonel  Thom's  proposal  of  repeal  of  the  19a  would  of  course  carry 
with  it  the  provisions  of  19a  which  make  our  ascertainment  of  final 
value  prima  facie  evidence  in  all  judicial  proceedings  in  which  values 
are  used.  It  is  unnecessary  to  state  the  advantages  such  a  provision 
gives  to  the  commission.  His  proposal,  if  adopted,  would  place  the 
commission  on  the  same  footing  with  any  common  carrier  in  any 
judicial  proceeding  wherein  value  was  in  issue.  Surely  there  can  be 
no  desire  on  the  part  of  Congress  to  destroy  the  official  character  and 
protection  of  its  agents. 

Section  2  of  H.  R.  7117  would  strike  section  5  (6)  (b),  which  places 
a  value  limitation  on  capitalization  in  consolidation  of  railroads. 
This  would  leave  the  matter  of  proper  capitalization  to  be  determined 
by  the  commission  in  the  exercise  of  powers  conferred  in  section  20a. 
This  should  be  a  sufficient  safeguard  for  the  public  interest,  but  is  it 
desirable  that  the  commission  be  left  without  a  valuation  guide  to, 
and  a  knowledge  of,  the  assets — just  that  guidance  which  is  afforded 
by  our  valuations  and  the  valuation  and  cost  data  and  records? 

I  am  going  to  just  make  one  illustration  of  that  which  I  have  in 
mind;  a  case  in  which  a  railroad  is  buying  some  stockyard  railroad 
properties.  The  carrier  is  proposing  to  take  it  in  at  just  about  double 
what  our  valuation  shows  to  be  the  real  assets.  Now,  we  want  such 
guiding  data.  We  do  not  want  to  deprive  ourselves  of  that  informa- 
tion which  we  have  gained  through  valuation  as  to  what  are  asset 
values.     I  could  give  other  illustrations,  but  time  will  not  permit. 

Under  section  15  (6)  in  prescribing  divisions  the  commission  is 
required  among  other  things  to  give  consideration  to  the  amount  of 
revenue  required  by  the  several  carriers  to  pay  "a  fair  return  on  their 
railway  property  held  for  and  used  in  the  service  of  transportation." 
Therefore  in  divisions  cases  valuation  is  a  factor. 

Then,  we  come  to  depreciation  and  retirement  accounting.  The 
information  developed  only  through  the  bureau  of  valuations  is 
necessary  in  several  respects: 

(a)  In  the  writing  out  of  the  investment  account  amounts  to  cover  property 
retired  from  service,  the  ledger  cost  of  which  is  unknown,  reproduction  cost  as  of 
the  approximate  date  of  the  installation  is  used. 
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(6)  In  determining  annual  charges  to  operating  expenses  for  depreciation, 
appropriate  reproduction  costs  are  used  where  ledger  cost  is  unknown. 

(c)  In  estimating  service  lives  of  units  of  property  as  a  base  for  determining 
depreciation  charges. 

(d)  In  determining  salvage  values. 

In  acquisition  cases,  the  amount  proposed  to  be  paid  as  compared 
with  the  present  value  is  an  important  factor  in  determining  the 
question  of  pubUc  interest. 

In  determining  the  question  of  overcapitalization  or  undercapital- 
ization, value  is  a  practical  gage.  In  national  emergencies  requiring 
the  taking  over  of  the  roads  for  ownership,  or  by  lease,  or  temporaiy 
operation,  knowledge  of  the  value  of  the  property  would  be  of  inesti- 
mable benefit. 

In  addition  to  these  uses  under  the  act  and  under  the  general  law, 
I  call  your  attention  to  two  or  three  other  matters;  and  some  of  these 
are  rather  interesting. 

Senator  Blaine  has  introduced  into  the  Congress  a  bill  providing 
for  the  appraisal  by  our  bureau  of  valuation  of  all  sites  to  be  pur- 
chased or  condemned  by  the  United  States  Government.  Of  course, 
this  bill  has  not  become  a  law.^  However,  it  tends  to  show  further 
possible  demands  for  authoritative  valuations. 

We  come  to  what  is  probably  the  outstanding  law  thus  far  enacted 
by  this  Congress — the  Reconstruction  Finance  Corporation  act.  The 
Interstate  Commerce  Commission  is  to  pass  on  loans  to  be  made  to 
carriers  by  the  Reconstruction  Finance  Corporation..  Already  our 
people  are  busily  engaged  in  intensive  examinations  of  applications 
filed  by  carriers.  We  find  that  one  of  the  most  valuable  things  avail- 
able to  us  to  measure  the  unencumbered  equity  in  the  property  of 
a  particular  carrier  underlying  a  particular  issue  of  its  bonds  which 
are  offered  as  security  for  such  loans  is  the  valuation  placed  upon 
properties  by  us  under  section  19a  of  the  act,  adjusted  to  reflect 
the  additions  and  betterments,  less  retirements,  to  tne  property  sub- 
sequent to  the  date  of  primary  valuation.  The  policing  of  such 
property  changes  subsequent  to  the  date  of  our  primary  valuation 
is  a  regular  duty  of  our  bureau  of  valuation. 

I  want  to  show  you  a  thing  that  occurred  yesterday.  I  have 
before  me  right  now  the  first  two  recommendations  for  loans  under 
the  new  Reconstruction  Finance  Corporation  act.  I  will  not  name 
the  carriers.  I  do  not  know  whether  the  reports  have  been  made 
public  yet  or  not.  At  all  events,  I  find  this  in  the  text  of  the  first 
one  of  these  that  I  pick  up:  "As  of  June  30,  1918,  we  made  a  tentative 
valuation  of  the  properties  then  owned  and  used  by  the  applicant 
pursuant  to  section  19a  of  the  interstate  commerce  act.  We  found 
the  value  for  rate-making  purposes  of  all  property  owned  and  used 
by  the  applicant  in  common  carrier  service  to  be"  so  many  millions 
of  dollars,  including  working  capital. 

The  report  shows  that  in  addition  to  the  foregoing  common  carrier 
property,  the  applicant  owns  a  substantial  amount  of  property  which 
we  have  classified  as  noncarrier,  but  which,  of  course,  is  among 
its  assets.  This  valuation  statement  has  been  brought  down  to  date 
by  the  records  that  are  available  to  the  commission  largely  through  its 
valuation  work.  Those  in  charge  of  that  work  state  that  this  value 
record  is  one  of  the  most  necessary  things  to  have  available  in  passing 
on  the  applications  for  loans. 


In  the  second  case  which  I  now  pick  up  the  report  states 


We  found  a  value  under  section  19a  of  the  interstate  commerce  act  for  the 
properties  owned  and  used  in  common-carrier  service  by  the  above-named  carrier 
and  its  subsidiaries  beginning  as  of  June  30,  1919.  Beginning  with  that  primary 
valuation  net  additions  and  betterments  are  added  giving  the  best  guidance 
available  as  to  assets  at  the  present  time. 

The  Chairman.  Mr.  Commission,  how  many  railroads,  up  to  this 
time,  have  made  an  application  for  loans  under  the  Reconstruction 
Finance  Corporation? 

Commissioner  Lewis.  I  can  not  answer  that.  I  am  not  on  the 
division  that  passes  on  these  appHcations,  but  here  are  two  that  have 
been  passed  on.     I  can  get  you  the  information  if  you  desire  it. 

The  Chairman.  Well,  of  course,  it  would  be  changing. 

Commissioner  Lewis.  Yes;  it  would  be  changing;  but,  there  must 
be  a  large  number  of  them. 

The  Chairman.  Well,  is  it  your  understanding  that  all  classes  of 
railroads,  class  1,  as  well  as  others,  have  made  apphcations?  Are 
the  two  that  you  are  referring  to  class  1  roads? 

Commissioner  Lewis.  The  first  one  certainly  is.  Yes,  both  of 
them  are. 

The  Chairman.  I  see. 

Commissioner  Lewis.  Now,  the  Bureau  of  Finance  is  making  this 
test  also  as  a  guide  to  the  intrinsic  value  of  corporate  bonds  at  a  time 
when  the  market  value  of  railroad  securities  is  unnecessarily  depressed 
to  a  point  where  current  quotations  on  the  exchange  are  of  Uttle  or 

no  value. 

There  seems  to  be  a  broadening  inclination  to  look  to  our  valuation 
forces  for  men  that  are  free  from  outside  influences  and  who  are 
equipped  to  handle,  scientifically,  valuations  and  kindred  matters 
that  are  before  the  Government.  This  House  of  Congress  is  making 
a  study  of  holding  companies,  and  those  in  supervision  thereof  are 
asking  for  trained  men  from  the  staff  of  our  bureau  of  valuations  to 
make  extensive  investigations  and  we  are  trying  to  oblige  you  gentle- 
men by  lending  some  of  our  accountants  particularly  trained  for  that 
kind  of  work. 

Only  yesterday  the  District  of  Columbia  called  for  certain  of  our 
skilled  men  to  assist  in  presenting  to  the  courts  certain  valuation 

matters. 

I  think  this  now  brings  me  down  to  the  changes  in  the  text  of 
section  3ofH.R.7117,  introduced  on  January  6,  which  the  commis- 
sion has  authorized  to  be  laid  before  you  with  its  approval.  Section 
3  now  reads : 

Sec  3  Paragraphs  (f)  and  (g)  of  section  19a  of  the  interstate  commerce  act, 
as  amended  (U.  S.  C,  title  49,  sec.  19a  (f),  (g)),  are  amended  to  read  as  follows: 

"(f)  Upon  completion  of  the  original  valuations  herein  provided  for,  the  com- 
mission shall  thereafter  keep  itself  informed  of  all  new  construction,  extensions, 
improvements,  retirements,  or  other  changes  in  the  condition,  quantity,  use,  and 
classification  of  the  i^roperty  of  all  common  carriers,  and  of  the  cost  of  all  addi- 
tions and  betterments  thereto  and  of  all  changes  in  the  investm.ent  therein,  in 
order  that  it  may  have  available  at  all  times  the  information  deemed  by  it  to  be 
necessary  to  enable  it  to  revise  and  correct  its  previous  inventories  and  classifica- 
tions of  the  properties;  but  it  shall  not  ascertain  or  report  new  valuations  except 
when  it  has  occasion  to  make  use  thereof. 

"  (g)  To  enable  the  comm.ission  to  comply  with  the  provisions  of  the  preceding 
paragraph,  every  common  carrier  subject  to  the  provisions  of  this  act  shall  make 
such  reports  and  furnish  such  information  as  the  commission  may  require." 


546 


RAILROAD  LEGISLATION 


RAILROAD  LEGISLATION 


547 


m 


:    4j' 


[»'f 


fi 


There  is  senous  doubt  as  to  whether  the  proposed  paragraph  (f) 
contains  with  desirable  clarity  the  full  authority  which  the  commission 
will  require  for  the  purposes  therein  stated. 

The  paragraph  is  very  specific  as  to  the  matters  of  which  the 
conimission  shall  keep  itself  informed,  and  these  matters  are  further 
limited  by  the  subsequent  provision  that  they  are  for  the  purpose  of 
enabling  the  commission  "to  revise  and  correct  its  previous  inven- 
tones  and  classifications"  only.  There  is  some  apprehension  that 
the  earners  will  question  the  authority  of  the  commission  to  call  for, 
or  assemble,  information  m  respect  to  present-day  construction  costs 
such  as  the  bureau's  cost  section  now  collects,  as  well  as  information 
m  respect  to  value  of  land.  There  is  also  involved  the  question 
whether  under  its  present  wording  the  conunission  would  be  warranted 
m  expending  funds  for  these  purposes. 

While  the  concluding  clause  of  the  section  directs  the  commission 
not  to  ascertain  or  report  new  valuations,  except  as  occasion  arises 
tor  their  use  and  perhaps  by  implication  authorizes  the  ascertainment 
of  values  when  occasion  does  anse  for  their  use,  it  seems  to  us  that  it 
will  avoid  nusunderstanding  and  possible  future  litigation  if  the 
commission's  authority  to  keep  itself  infonned  of  values  as  well  as 
mventones  is  more  specifically  expressed.  The  extent  to  which 
the  commission  may  desire  to  go  in  that  direction  is  a  matter  which 
will  be  withm  its  discretion  and  as  determined  by  Congress  in  making 
appropriations  therefor,  but  the  authoritv  to  keep  itself  so  informed 
it  seems  to  us,  should  be  beyond  doubt.   '^  ' 

Therefore,  we  would  suggest  for  your  consideration  two  inserts 
and  the  elimination  of  one  word  so  as  to  make  the  revised  paragraph 
(f )  read  as  follow^s :  r-      »    i- 

(f)  Upon  the  completion  of  the  original  valuations  herein— 

* 

I  J^'ill  indicate  these  changes.     I  will  read  the  full  text. 

The  Chairman.  Now,  you  are  reading  your  proposed  suggested 
amendment  to  section  3  in  7117? 

T  ^^^™ssioner  Lewis.  Yes ;  m  the  way  it  is  proposed  as  a  substitute 
1  offer  here  two  small  changes,  and  if  you  follow  your  text,  vou  will 
get  it  much  better. 

Mr.  Shallenberger.  That  is  H.  R.  7116? 

Commissioner  Lewis.  H.  R.  7117.  If  you  can  follow  your  text. 
[Reading :] 

(f)  Upon  completion  of  the  original  valuations  herein  provided  for  the  com- 
mission shall  thereafter  keep  itself  informed  of  all  new  construction,  extensions 
improvements,  retirements,  or  other  changes  in  the  condition,  quantity,  use 
and  classification  of  the  property  of  all  common  carriers,  and  of  the  cost  of  all 
additions  and  betterments  thereto  and  of  all  changes  in  the  investment  therein 

Mr.  BuL WINKLE.  Just  a  moment.  That  means  reclassification 
of  the  property? 

Commissioner  Lewis  (reading) : 

Classification  of  the  property  of  all  common  carriers,  and  of  the  cost  of  aU 
additions  and  betterments  thereto  and  of  all  changes  in  the  investment  therein— 

And  right  there  we  insert  these  words: 

And  may  keep  itself  informed  of  current  changes  in  costs  and  values  of  rail- 
road properties. 

That  is  the  end  of  that  insert. 

Mr.  Parker.  Will  you  repeat  that? 


Commissioner  Lewis  (reading) : 

And  may  keep  itself  informed  of  current  changes  in  costs  and  values  of  railroad 
properties. 

That  is  the  insert. 

Then  we  pick  up  the  text,  which  reads: 

in  order  that  it  may  have  available  at  all  times  the  information  deemed  by  it  to 
be  necessary  to  enable  it  to  revise  and  correct  its  previous  inventories. 

And  then  we  strike  out  the  word  ''and"  and  then  pick  the  text  up 
with  the  word  "classifications." 

And  after  ''classifications"  insert  the  words  "and  values.     ^^ 

Mr.  BuRTNESS.  And  insert  a  comma  between  "mventones  '  and 
<*  classifications.' 

Commissioner  Lewis.  Making  it  read,  "inventories,  classifications 

and  values  of  the  properties." 
And  then  we  go  on  with  your  text: 

but  it  shall  not  ascertain  or  report  new  valuations  except  when  it  has  occasion  to 
make  use  thereof. 

Mr.  BuRTNESS.  Is  that  last  clause  of  any  significance  whatsoever, 
in  the  amendment  you  have  now  proposed? 

Commissioner  Lewis.  No.  ^  . 

Mr.  BuRTNESS.  It  strikes  me  that  there  is  no  signihcance,  whether 

the  last  clause  is  wiped  out  or  not. 

Commissioner  Lewis.  No,  I  do  not  beheve  so.  The  present  act 
requires  us  to  ascertain  and  report  valuations  from  time  to  time. 

Mr.  BuRTNESS.  It  is  a  limitation  on  what  you  may  do. 

Commissioner  Lewis.  It  means  that  we  keep  at  all  times,  subject 
to  call  by  the  commission,  the  information  that  it  would  be  necessary 
to  produce  for  valuation  purposes,  as  H.  R.  7117  provides. 

The  entire  text,  including  our  proposed  revision,  reads  as  follows: 

(f)  Upon  completion  of  the  original  valuations  herein  provided  for  the  com- 
mission shall  thereafter  keep  itself  informed  of  all  new  construction  extensions, 
improvements,  retirements,  or  other  changes  in  the  condition  quantity,  use,  and 
classification  of  the  property  of  all  common  carriers  and  of  the  cost  of  all  addi- 
tions and  betterments  thereto  and  of  all  changes  in  the  investment  therein  and 
mav  keep  itself  informed  of  current  changes  in  costs  and  values  of  railroad 
properties  in  order  that  it  may  have  available  at  all  times  the  information  deemed 
by  It  to  be  necessarv  to  enable  it  to  revise  and  correct  its  previous  inventories 
classifications  and  values  of  the  properties;  but  it  shall  not  ascertain  or  report 
new  valuations  except  when  it  has  occasion  to  make  use  thereof. 

Mr.  HocH.  Mr.  Chairman. 

The  Chairman.  Mr.  Hoch. 

Mr  Hoch.  Mr.  Chairman,  it  is  not  clear  to  me,  the  exact  meanmg 
of  the  wwd  "cost, "  as  used  in  the  first  amendment  you  have  proposed. 

Now,  in  paragraph  (f)  as  I  understand  it,  as  it  is  proposed  to  be 
modified,  it  is  provided  that  the  commission  shall  keep  itsell  mformed 
as  to  new  construction,  extensions,  unprovements,  retirenients,  and 
other  changes  in  the  condition,  property,  use,  and  classihcation, 
and  so  forth,  and  of  the  costs  of  all  additions  and  bettennents 

Now    you  want  to  provide  that  the  commission  may  keep  itself 
informed  of  current  changes  in  costs  and  values  of  railroad  properties. 

I  understand  how  there  can  be  current  changes  m  value  of  property, 
but  I  do  not  understand  how  there  can  be  current  changes  in    costs, 
in  this  connection.     What  is  it  that  you  mean  to  say  when  you  say 
that  you  will  "keep  informed  of  current  changes  m  costs    ! 
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Commissioner  Lewis.  It  means  this:  One  of  the  most  effective 
activities  we  have  is  the  "cost  branch. "  That  branch  is  vigorously 
and  continually  at  work  keeping  a  record  of  the  changing  costs  that 
are  prevailing  in  construction  costs  for  railroad  propertv  of  all  kinds 
and  standing  ready  to  apply  them  to  inventories  of  different  dates. 
What  we  specifically  want  here — one  of  the  things,  at  all  events — is 
that  authority  which  will  permit  us  to  continue  that  cost  work,  so 
that  at  all  times  we  will  have  knowledge  available  as  to  current  costs 
and  unit  prices. 

Mr.  HocH.  You  mean  market  prices? 

Commissioner  Lewis.  Market  prices— what  they  are  paying  for 
materials,  labor  and  other  items  and  elements  in  construction— that 
permits  us  to  follow  the  trend  of  construction  costs. 

Mr.  HocH.  I  do  not  understand  the  word  ''cost"  is  synonymous 
with  the  word  "price"  because  there  can  not  be  any  cost  until  some- 
thing is  actually  bought.     Then,  there  would  be  cost. 

As  long  as  they  are  not  bought,  there  would  not  be  anv  cost  about 
It. 

Now,  if  you  mean  that  the  commission  shall  keep  informed  of  cur- 
rent changes  in  market  price,  that  is  clear.  But  I  do  not  see  why 
if  railroads  make  certain  additions  and  betterments  and  you  keep 
yourselves  informed  of  the  costs— that  is  what  the  railroads  pay  for 
those  additions  and  betterments,  why  you  have  not  done  all  that  is 
necessary  so  far  as  the  costs  to  the  railroads  are  concerned. 

It  seems  to  me  that  what  you  mean  is  market  price,  not  cost. 

Commissioner  Lewis.  Does  it  not  go  a  Uttle  bit  further  than  that? 
When  we  are  dealing  with  the  railroads,  we  are  not  only  dealing  with 
the  price  that  is  paid  for  units,  but  we  are  also  deaUng  with  getting 
them  into  place.  It  seems  to  me  that  it  does,  to  that  extent,  describe 
what  we  are  asking  for.     For  example 

Mr.  HocH.  I  am  merely  suggesting,  some  change  in  those  words 
that  will  make  clear  that  you  mean  the  difference  in  the  market  price, 
including  whatever  cost  there  would  be  to  the  railroads  in  case  they 
did  purchase  and  install  these  additions. 

Commissioner  Lewis.  That  will  be  all  right,  and  I  am  very  glad 
that  you  called  attention  to  it. 

Mr.  BuRTNEss.  Mr.  Hoch,  will  you  permit  an  interjection? 

Mr.  HocH.  Yes,  sir. 

Mr.  BuRTNEss.  After  all,  "costs"  as  used  in  this  sentence,  comes 
down  to  a  mere  element  in  one  of  the  factors  in  the  value,  does  it  not? 

Commissioner  Lewis.  That  is  correct. 

Mr.  BuRTNEss.  And  does  not  the  word  "value"  as  used  in  your 
proposed  amendment  substantially  include  what  you  have  in  mind 
in  the  use  of  the  word  "costs."  Is  not  the  word  "costs"  as  used  one 
of  the  elements  of  value? 

Commissioner  Lewis.  You  are  entirely  right. 

Mr.  Burtness.  Then,  is  not  it  entirely  redundant? 

Commissioner  Lewis.  It  may  be,  but  at  all  events,  I  am  giving  an 
mside  picture  of  this  thing  we  are  considering.  We  want  authority 
to  continue  what  we  call  our  cost  branch  work.  We  may  have  the 
wrong  word.     In  any  event,  that  is  what  we  are  talking  about. 

Our  time  is  getting  pretty  short.  I  want  to  check  up  to  see  if  I 
nave  covered  the  points  that  I  desired  to  cover. 


I  have  not  had  time  to  read  the  record  of  this  hearing  but  I  under- 
stand, that  the  principal  objection  to  continuing  valuation  is  the 
expense.  The  major  part  of  that  expense,  such  as  the  expense  going 
into  the  field  and  inventorying  the  properties  and  making  the  first 
reports  on  the  properties,  is  passed. 

Mr.  Bulwinkle.  Mr.  Conmiissioner,  I  can  not  hear  you  on  ac- 
count of  that  machine  across  the  street  making  that  noise. 

Commissioner  Lewis.  We  have  already  got  the  records,  and  we 
have  checked  these  properties  up  to  1928,  and  for  some  roads  we  have 
got  it  up  to  the  end  of  1931,  and  when  we  get  it  current,  why,  a  great 
deal  of  the  expense  is  over,  both  for  the  Government  and  the  carriers. 

There  is  always  going  to  be  expense,  but  these  carriers  have  got  to 
have  most  of  this  information  for  their  corporate  records,  and  to 
enable  them  to  make  reports  not  only  to  the  Interstate  Commerce 
Commission,  but  also  to  all  the  regulatory  bodies. 

The  necessity  for  valuations  is  to  enable  us  to  know,  as  I  have 
pointed  out,  the  real  assets  of  the  carriers.  One  commissioner  made 
a  rather  striking  remark,  that  some  roads  are  yet  groaning  imder  the 
printing  presses  of  their  early  stock  and  bond  promotei-s.  W^  want 
to  know  assets — not  book  entries.  We  want  to  know  what  is  being 
employed  in  pubUc  service.  The  carriers  have  greatly  clarified  their 
financial  set-ups  in  the  last  few  years. 

I  remarked  earlier  that  this  work  began  long  before  my  time  on  the 
commission;  that  even  the  carriers  did  not  have  much  of  an  idea  of 
what  their  property  consisted,  and  what  thev  really  had.  The 
Government  has  given  them  an  inventory  of  their  property  and  the 
Government  has  also  brought  into  existence  a  system  of  record  keep- 
ing. The  carriers  can  not  all  agree  on  whether  they  are  going  to 
stand  by  investment.  Someone  is  hkely  to  break  through  at  any 
time  with  ligitation.  The  carriers  are  not  proposing  to  disband  their 
valuation  on  legal  staffs  or  to  discontinue  keeping  valuations.  We 
want  to  maintain  a  valuation  organization  to  meet  any  issue  that  may 
arise.  That  is,  we  want  not  only  a  technical  staff,  but  also  a  trained 
legal  staff,  not  necessarily  large.  .'    . 

Our  Records  are  better  than  anyone  has,  I  do  not  care  who  it  is. 
This  is  the  largest  undertaking  of  valuation  the  world  has  ever  kno>\Ti. 
I  mean  scientific  valuation.  While  it  may  be  somewhat  egotistical 
for  the  commission  to  say  so,  1  think  that  we  probably  know  more 
about  the  property  of  the  railroads  than  some  of  the  carriers  know 

themselves. 

Now,  naving  given  the  railroads  an  inventory,  why  should  the 
Government  junk  its  informative  organization?  The  commission 
thinks  that  it  should  not. 

There  is  one  more  comment  I  want  to  make.  I  understand  Mr. 
Thom  stated  that  the  movement  for  the  valuation  of  railroads  arose 
largely  through  efforts  of  Senator  La  FoUette  and  others  who  believed 
as  he*^  did  that  this  valuation  would  disclose  inflated  values  and 
"watered"  stock  in  the  railroad  corporations  which  would  result  in 
lower  freight  rates  for  the  pubUc.  The  only  thing  that  has  resulted, 
has  been  really  to  the  public  benefit.  •  i     . 

Mr.  Shallenberger.  I  would  Uke  to  ask  you  if  you  thmk  that  the 
expenditure  has  been  warranted,  in  so  far  as  the  public  is  concerned? 

Commissioner  Lewis.  Yes.  So  far  as  the  commission  is  concerned, 
it  entered  into  valuation  without  any  preconceived  idea  as  to  what 
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would  be  shown  by  such  a  scientific  assay  of  the  railroads  of  this 
country.  It  is  true  that  the  more  popular  aspects  of  the  demand  for 
valuatioQ  were  on  the  part  of  those  who  felt  that  there  was  a  large 
overcapitalization 

The  valuation  of  the  properties,  the  first  valuations  put  on  the 
properties,  by  the  Interstate  Commerce  Commission  was  in  1920  and 
was  $18,900,000,000  for  the  properties  as  a  whole.  That  valuation 
was  not  anything  as  complete  as  what  we  have  now. 

Mr.  Shallenberger.  Has  the  valuation 

Commissioner  Lewis.  There  has  been  added  to  the  properties  of 
this  country,  in  the  last  10  years,  between  six  and  seven  billion  dol- 
lars of  new  canital.  That  was  expended,  I  think,  rather  in  conform- 
ity to  the  public  demand. 

Mr.  Shallenberger.  Docs  that  mean  that  the  commission  has  de- 
cided that  they  are  worth  that  much  more  than  thev  were  in  1920? 

Commissioner  Lewis.  No;  not  necessarilv,  Mr.  Shallenberger. 
There  are  many  factors  that  might  enter  into  that.  There  are  the 
retirement  of  property,  depreciation  of  propertv  and  various  other 
factors.  There  might  be  a  decrease  in  the  repro(luction  cost  factor  in 
a  time  of  falling  reproduction  costs.  If,  as  the  carriers  insist  in  the 
courts,  the  reproduction  factors  should  be  the  determining  factor  in 
the  ascertainment  of  value,  that  should  mean  lower  values.  The 
reproduction  cost  factor  applies  to  all  of  the  common  carrier  property; 
it  is  not  limited  to  the  property  added  at  high  costs. 

Mr.  Shallenberger.  If  these  appraisals  have  any  value,  you  will 
have  to  stand  by  what  you  have  got,  will  you  not? 

Commissioner  Lewis.  It  is  the  authoritative  value  of  the  agency  of 
the  Government.  I  imagine  that  it  will  have  more  weight  than  any- 
thing else.     The  law  recognizes  it  as  prima  facie  evidence. 

Mr.  Lonergan.  Mr.Chairman,  I  would  like  to  ask  a  question. 
The  Chairman.  Mr.  Ix)nergan. 

Mr.  Lonergan.  Has  the  valuation  work  disclosed  any  '^watered 
securities"  of  the  railroad  companies,  and  if  so,  to  what  extent? 

Commissioner  Lewis.  Well,  taken  as  a  whole,  it  has  not,  Mr. 
Lonergan.  There  are  many  individual  roads  that  are  shown  as  being 
overcapitalized.  On  the  other  hand,  the  valuation  has  shown  that  as 
to  some  roads,  quite  the  contrary  condition  existed.  Take  the  Penn- 
sylvania. Our  valuation  shows  that  its  assets  are  greater  than  the 
book  value  of  the  corporation.  In  the  case  of  those  roads  which  were 
overcapitalized,  the  valuation  has  afforded  the  commission,  and  the 
carriers  themselves,  opportunity  to  work  toward  a  better  and  sounder 
financial  structure. 

Mr.  Lonergan.  Can  you  dve  anv  information  about  the  New 
York,  New  Haven  &  Hartford  Railroad? 

Commissioner  Lewis.  I  can  not,  oflt  hand.     In  what  respect? 
Mr.  Lonergan.  Just  a  general  question,  because  years  ago  the 
New  York,  New  Haven  <t  Hartford  was  loaded  with  water. 
Commissioner  Lewis.  Yes. 

The  most  interesting  fact  in  connection  with  the  New  York,  New 
Haven  &  Hartford,  is  that  the  Court  of  Appeals  of  the  District  of 
Columbia,  however,  has  handed  down  a  decision  against  us  in  which 
the  court  accorded  to  the  New  York,  New  Haven  &  Hartford  values 
for  terminal  property  which  we  can  not  find;  which  terminals  are 
owned  entirely  by  the  New  York  Central  and  leased  to  the  New 


York,  New  Haven  &  Hartford.  If  that  decision  should  be  sustained 
by  the  Supreme  Court,  it  will  mean  a  duplication  in  value  of  certain 
properties  wliich  are  used  jointly. 

Mr  Lonergan.  To  the  credit  of  the  New  York,  New  Haven  & 
Hartford  it  has  made  a  wonderful  recovery  in  recent  years.  This  is 
due  to  its  efficient  management. 

Commissioner  Lewis.  Yes.  I  recall  that  in  about  1922  or  192a 
there  was  great  apprehension  that  the  New  York,  New  Haven  & 
Hartford  was  going  into  the  hands  of  receivers.  That  would  have 
shocked  badly  the  savings  banks  in  New  England,  and  they  were 
considerably  concerned  at  that  time.  There  was  maturing  at  that 
time  tne  French  bond  issue,  as  I  recall  it,  of  some  $27,000,000.  It  was 
taken  care  of,  and  the  New  York,  New  Haven  &  Hartford  paddled 
out  of  very  shallow  water.    It  is  in  much  better  condition. 

The  Chairman.  Mr.  Commissioner,  we  are  very  much  obliged  to 
you  for  your  informative  statement,  and  this  winds  up  the  hearings 

on  Section  15a.  -^     x  t      -u 

Commissioner  Lewis.  May  I  say  to  you,  Mr.  Lonergan,  i  will 

send  you  the  19a  primary  valuation  of  the  New  Haven  if  you  would 

like  to  have  it. 

Mr.  Lonergan.  I  would  be  glad  to  have  it. 

Mr.  BuRTNESS.  May  I  put  a  short  question? 

The  Chairman.  Yes. 

Mr.  BuRTNESs.  I  understand  that  the  commission  is  unammous  in 
reference  to  approving  section  2,  of  this  bill,  which  provides  for  repeal 
of  subdivision  (b)  of  paragraph  6  of  section  5.  •       ^       i 

Commissioner  Lewis.  Yes.  We  do  not  have  any  objection  for  the 
reason  that  we  think  that  is  covered  under  20a.  We  have  in  our 
hands  any  limitation  of  capital  issues.  But  to  guide  us  in  the  exer- 
cise of  that  power  it  is  highly  desirable  in  passing  on  capitaUzation 
and  capital  issues  that  we  know  something  about  the  assets. 

Mr.  BuRTNEss.  Certainly,  the  actual  value. 

Commissioner  Lewis.  Yes. 

The  Chairman.  Thank  you,  Mr.  L^wis. 

Commissioner  Lewis.  Thank  you,  Mr.  Chairman. 

(Thereupon,  at  11.48  o'clock  a.  m.,  the  hearings  were  concluded 
and  the  committee  adjourned.) 


Cleveland,  Ohio,  February  11,  19S2. 

Hon.  Sam  Rayburn, 

Chairman  House  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

My  Dear  Mr.  Rayburn:  I  was  in  Washington  a  few  days  ago  when  evidence 
was  being  taken  before  vour  committee  upon  the  bill  proposmg  the  repeal  of 
section  16a  of  the  interstate  commerce  act,  summoned  to  Washmgton  as  repre- 
senting some  of  the  short-line  railroads.  I  am  president  of  two  short-lme  railroads. 
I  was  unable  to  remain  over  to  give  my  views  to  the  committee.  I  am  taking  the 
liberty  of  saying  in  this  letter  substantially  what  I  intended  to  say  to  the  com- 

On  the  question  of  the  repeal  of  the  recapture  provision  of  section  15a  there 
seems  to  be  no  controversy.  No  one,  apparently,  favors  its  continuance,  ihe 
sole  question  seems  to  relate  to  the  advisability  of  making  this  repeal  retroactive 
to  the  efiFective  date  in  1920,  involving  as  it  would  the  repayment  to  certain  raU- 
roads  of  the  money  already  collected  with  accrued  interest,  amounting  to  some 
$10,000,000  to  $12,000,000,  and  the  discontinuance  of  all  further  proceedings 
against  other  railroads  to  collect  the  amounts  alleged  to  have  accrued  since  1920. 
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In  the  Wall  Street  Journal  of  February  10,  1931,  there  is  given  what  pun^orts  to 
be  data  transmitted  l)y  Commissioner  Eastman  to  the  House  committee  for  its 
information  in  consideration  of  this  subject,  wherein  is  given  a  list  of  Class  I 
railroads  in  the  recapture  class,  with  the  amounts  claimed  from  each,  from  which 
it  appears  that  the  estimated  recapture  Hability  in  the  period  1920  to  1930,  in- 
clusive, of  all  the  roads  in  the  United  States  amounts  to  a  little  over  $302,000,000. 
This  list  of  railroads  is  interesting.  As  a  class  the  railroads  of  the  United  States 
are  in  such  financial  distress  that  they  have  been  designated  bv  Congress  as  special 
beneficiaries  of  loans  to  be  made  by  the  Reconstruction  lanance  Con)oration. 
Many  of  the  lines  listed  in  the  above  report,  as  subject  to  liability  under  the  re- 
capture provision  for  large  sums,  are  well  known  to  be  in  distress. 

I  notice  that  the  Nickel  Plate  Railroad  is  listed  as  liable  to  nearly  $9,000,000. 
Its  securities  are  selling  at  merely  nominal  ])rice8.  Its  6  per  cent  debenture  notes 
maturing  October  1,  1932  (only  about  eight  months  away)  are  selling  at  about  45, 
and  yet  this  railroad  is  claimed  to  have  been  so  prosperous  that  it  owes  nearlv 
$9,000,000. 

The  securities  of  the  New  York  Central  Railroad  are  selling  at  less  tlian  one- 
third  normal  prices.  Its  outstanding  6  per  cent  debentures,  which  mature  in 
1935  (only  three  years  away),  are  currently  selling  at  about  86. 

The  Wabash  Railroad,  which  has  been  so  prosperous  that  it  owes  the  Govern- 
ment, according  to  the  list,  nearly  $2,500,000,  passed  into  a  receivership  some 
months  ago.  , 

The  Frisco  Railroad,  listed  as  owing  the  Government  over  $19,000,000,  is  in 
such  condition  financially  that  it  is  unable  to  pay  its  taxes,  and  recently  secured 
from  the  State  of  Missouri  a  moratorium  on  taxes. 

Need  I  say  more  on  the  advisability  of  collecting  or  attempting  to  collect  these 
claims? 

Personally,  I  do  not  believe  that  a  fraction  of  the  amounts  listed  as  recapture 
liabilities  are  liabilities  or  ever  can  be  recovered.  The  unfortunate  part  is  the 
enormous  expense  the  Government  has  been  and  will  be  put  to,  and  the  enormous 
expense  that  the  railroads  have  been  and  will  be  put  to  if  this  section  15a  is  not 
repealed  in  toto. 

In  explanation  of  my  observation  on  this  subject  of  recovery,  I  have  to  sav  it 
has  been  assumed  that  the  recovery  to  be  made  from  the  railroads  is  that  fixed 
by  the  statute,  to  wit,  one-half  of  all  excess  above  6  per  cent.  This  is  wrong. 
The  6  per  cent  mentioned  must,  when  added  to  the  one-half  of  the  excess  retained 
by  the  railroads,  give  a  reasonable  rate  of  return  on  the  value  of  the  property. 

Chief  Justice  Taft,  in  Dayton  Goose  Creek  case  (263  U.  S.  456),  in  holding' the 
recapture  provision  of  the  transportation  act  constitutional  was  careful  to  point 
out  (pp.  485-487)  that  a  carrier  was  entitled  to  retain  out  of  its  earnings  a  reason- 
able return  on  the  value  of  the  property  devoted  to  transportation  purposes,  and 
that  in  the  case  before  him  it  was  stipulated  that  the  amount  left  with  the  railroad 
after  the  Government's  recapture  was  above  8  per  cent.  The  amount  of  lia- 
bility, therefore,  can  in  no  case  be  measured  by  taking  arbitrarily  one-half  of  the 
excess  above  6  per  cent.  It  may  well  be  thatthe  entire  excess  above  6  per  cent 
in  individual  cases  is  necessary  to  make  the  reasonable  rate  of  return  which  the 
railroad  is  constitutionally  entitled  to  have.  The  "value  of  the  property"  as 
well  as  the  rate  of  return  which  a  carrier  is  entitled  to  is  a  judicial  question. 
(Monongahela  Navigation  Co.  v.  U.  S.,  148  U.  S.  327;  U.  S.  v.  New  River  Collieries 
Co.,  262  U.  S.  341.) 

In  the  last  case  Mr.  Justice  Butler  said  (pp.  343,  344) : 

"The  ascertainment  of  compensation  is  a  judicial  function  and  no  power  exists 
in  any  department  of  the  Government  to  declare  what  the  compensation  shall 
be  or  to  prescribe  any  bfnding  rule  in  that  regard." 

While,  therefore,  the  Interstate  Commerce  Commission,  as  a  mere  agency  of 
Congress,  will  undoubtedly  follow  the  language  of  the  transportation  act  and 
claim  as  a  liabUity  one-half  of  the  excess  above  6  per  cent,  the  real  excess  will 
have  to  be  determined  by  the  courts,  and  may  in  a  proper  case  require  the  entire 
excess  to  be  added  to  the  6  per  cent  in  order  to  give  to  the  railroad  company 
before  the  court  a  fair  and  reasonable  return. 

When  it  comes  to  "recapture"  of  earnings  lawfully  collected,  each  railroad 
stands  by  itself.     No  uniform  rule  may  be  adopted. 

"Nor  can  a  rule  be  laid  down  which  will  apply  uniformly  to  aU  sorts  of  utilities. 
What  may  be  a  fair  return  for  one  may  be  inadequate  for  another,  depending 
upon  circumstances,  locality  and  risk.         *     *     * 

"In  the  light  of  recent  decisions  of  this  court  and  other  Federal  courts,  it  is 
not  certain  that  rates  securing  a  return  of  7H  per  cent  or  even  8  per  cent  on  the 
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value  of  the  property  would  not  be  necessarv  to  avoid  confiscation.     (Sutherland, 
J.,  280  U.  S.  234,  249,  252.) 

It  is  therefore,  very  uncertain  how  much  of  the  alleged  liability  of  the  various 
railroads  listed  can  be  recovered,  as  each  case  will  depend  upon  its  own  facts. 

The  provision  of  section  15a  making  the  recapture  liability  dependent  upon 
the  results  of  each  year  standing  by  itself,  raises  an  important  constitutional 
question.  The  commission  has  repeatedly  called  attention  to  its  unfairness  and 
has  suggested  an  average  of  earnings  over  a  period  of  years.  The  constitutional 
question  I  refer  to  is  whether  or  not  this  provision  constitutes  due  process  of 
law  under  the  Fifth  Amendment  of  the  Constitution  of  the  United  States.  This 
question  was  not  considered  nor  decided  in  the  Dayton  Goose  Creek  case,  as  it 
was  stipulated  in  that  case  that  the  carrier  earned  in  excess  of  8  per  cent  each 
year.  There  are  cases  now  before  the  Commission  where  railroads  in  one  or 
two  years  out  of  the  10-year  period  (1920-1930)  made  substantial  earnings  above 
6  per  cent,  but  large  deficits  in  the  other  recapture  years,  and  where  if  the  average 
of  earnings  over  the  10-year  period  is  considered,  the  carrier  would  have  earned 
practically  nothing.  These  cases  will  in  good  form  raise  this  constitutional 
q'jestion. 

The  most  important  question  from  a  practical  standpoint  is,  however,  the  cost 

of  collecting  or  attempting  to  collect  this  alleged  liability.     The  writer  happens  to 

represent  a  small  one-track  railroad  lOJ-^  miles  long.     Its  equipment  consists  of 

2  locomotives  and  1  caboose  and  2  section  cars,  and  it  does  its  entire  business, 

generally,  with   1   train  crew.     A  simpler  railroad  could  hardly  be  conceived. 

Eight  miles  of  this  railroad  were  built  in  1902  and  about  2^2  miles  in  1912.     Down 

to  1922,  a  period  of  20  years,  it  never  made  a  dollar;  in  fact,  the  stockholders 

(,  wning  the  railroad  throughout  this  period  were  compelled  annually  to  advance 

oionsiderable  sums  to  keep  it  in  opreation.     The  actual  deficit  was  probably 

tjwo-thirds  of  the  original  cost  of  the  railroad.     In  1922  a  change  was  made  in  the 

[ituation  of  this  property.     New  industries  were  brought  to  the  line  and  old 

ndustries  enlarged.     The  business  of  the  line  increased  from  3,500  loads  per 

er  year  to  over  20,000  loads  per  year.     In  1928  the  commission  began  an  exami- 

iation  of  this  property  to  determine  whether  there  was  not  something  recaptur- 

[ble  under  the  transportation  act.     They  have  completed  their  report,  using  in 

tJheir  investigation  on  the  ground  696  man  days,  at  a  cost  estimated  at  not  less 

Imn  $10,000  to  $12,000.     The  railroad  also  used  257  man  days  at  a  cost  of 

'ii2,0o6.     In  other  words,  the  Government  itself  has  expended  over  $1,000  a  mile 

;to  '  alue  this  small  railroad.     There  are  over  250,000  miles  of  railroad  in  the 

United  States.     At  $1,000  a  mile,  the  cost  of  valuing  these  railroads  for  purposes 

of  recapture  would  amount  to  $250,000,000.     When,  however,  the  size  and  the 

complexity  of  these  other  railroads  are  taken  into  account,  as  compared  with  the 

simplicity  of  this  little  railroad  that  I  refer  to,  it  is  not  improbable  that  the 

valuation  cost  will  be  from  three  to  four  times  per  mile  of  road  over  the  valuation 

cost  of  this  little  railroad.     In  other  words,  the  Government  will  likely  pay  out 

from  $750,000,000  to  $1,000,000,000  before  it  gets  through  with  this  recapture 

program.     All  of  this  enormous  sum  of  money  will  be  raised  by  general  taxation* 

Very  truly  yours, 

A.    C.    DULIN. 


Mississippi  Valley  Association, 

St.  Louis,  February  5,  1932, 
Hon.  Sam  Rayburn, 

Chairman  Interstate  and  Foreign  Commerce  Committee, 

House  Office  Building,  Washington,  D.  C. 

Dear  Mr.  Rayburn:  At  a  meeting  of  the  Mississippi  Valley  Association 
held  in  St.  Louis  November  23-24  last,  which  was  attended  by  more  than  600 
delegates  from  25  States  and  101  cities  in  the  Mississippi  Basin,  the  following 
resolution  was  unanimously  adopted: 

RECAPTURE    CLAUSE 

"We  view  with  disfavor  the  imposition  upon  any  form  of  transportation, 
including  railroads,  of  unnecessary  restrictions  and  regulations  which  impede  the 
maintenance  of  efficient  and  economically  functioning  plants  and  organizations, 
able  to  rendei  the  maximum  of  cost-saving  service  to  industry. 

"The  Mississippi  Valley  Association  suggests  to  the  Congress  a  reviewing  of  the 
transportation   act    'recapture  requirements';   and  likewise  that  the  Congress 
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S'st  to  do'^^n'^^^^^^^^  *?^  •  ^"'^^^^  pay  their  outstanding  obligations  when 

r^u    1.?. "?'  Instead  of  merely  issiung  refunding  bonds." 

The  Mississippi  Valley  Association  is  vitally  concerned  in  the  maintenance  of 
adequate  rail  transportation.  We  are  anxious  that  the  rail  lines  b^  p?e^rved  as 
a  major  transportation  agency.  We  want  to  see  them  strengthenedTnd  thel? 
efficiency  mcreased.  We  strongly  believe  that  there  is  ample  room  for  both  rl^l 
and  water  transportation  and  that  one  is  complementarrtoth^  other  The 
water  routes  have  always  been  business  builders  for  the  rail  lines, 
of  ^  !^  ^T\  P^^^^S™  «(  the  Mississippi  Valley  is  distribution.  The  major  part 
of  our  industry  and  agriculture  is  located  900  miles  or  more  from  the  seaboard 

woHd  i7L^.?*rr^  ^*  '^^^  ^^^S^"*  P^^™^*  "«  *«  ^^"^P^te  in  the  marketTof  the 
resourier  w^rm^^^^^^^       ^"""^  "^^''^^^^  ^  ^"'  ^'^^^  ''""^'''^^  advantages  and  natural 

roJrd?n2iif'r«W^'  ^^"^^  *!|P:?T'"^'  interested  in  a  transportation  service  thai 
coordinates  rail,  water  and  highway  and  effects  such  economics  as  will  break 
down  our  present  trade  restrictions  and  give  us  an  opportunity  to  extend  the 

and  wiTh'n.l'/r^' "^"^"^"'"V?  ^^'^  ««»»Petition  with  other  sectioifs  of  the  country 
and  with  our  foreign  comi)etitors.  ^ 

We  appreciate  very  much  the  splendid  interest  and  support  the  Interstate  and 
thT,^.h  fu^'^^^^^^  Committee  has  given  to  the  development  of  our  wlt^r  lin^es 
through  the  passage  of  the  Denison  bill,  and  we  sincerely  hope  that  your  present 

cWe'M^^      \t  ?i\"^*^r  ''"'}^  convince  you  that  the  repeal  of  tL^'"ec^ap?S?e 
clause     is  in  the  interest,  not  only  of  the  rail  lines,  but  of  the  shippers  of  the 
country  who,  m  the  last  analysis,  furnish  the  tonnage  and  pay  the  ffeight  bilk 
Very  truly  yours, 

Robert  Isham  Randolph,  President.    ^ 

\ 
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APPENDIX 


Interstate  Commerce  Commission, 

Washington,  February  24,  1932, 

Hon.  Sam  Rayburn, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

My  Dear  Mr.  Chairman:  At  the  hearings  on  the  bills  to  amend  section  15a 
(H.  R.  7116  and  H.  R.  7117),  I  stated  that  I  would  ask  our  staff  to  prepare  a 
statement  showing  the  estimated  recapture  liability  of  the  various  railroads  for 
each  of  the  years  1920  to  1930,  inclusive,  and  a  further  statement  showing  for  each 
railroad  subject  to  recapture  in  one  or  more  of  the  years  from  1920  to  1930, 
inclusive,  one-half  of  the  excess  over  or  deficiency  under  a  return  of  6  per  cent  for 
each  year,  and  the  net  recapturable  liability  computed  over  the  full  period  of  11 
years,  after  allowing  for  both  the  excesses  and  the  deficiencies.  Herewith  I 
am  sending  you  25  copies  of  each  of  these  statements  for  submission  to  the 
members  of  the  committee.  I  shall  be  glad  if  you  will  let  me  know  whether  I  can 
make  them  public  in  case  we  have  requests  for  copies  down  here. 

You  will  understand  that  these  statements,  like  the  others  of  similar  character 
which  I  have  furnished  to  the  committee,  are  based  on  mere  estimates  and  in 
many  cases  on  rather  rough  estimates.  It  should  also  be  noted  that  if  the  year 
1931  should  be  included  in  the  period  the  total  recapturable  amount  would  be  still 
further  reduced  materially,  and  that  if  the  year  1932  should  be  included  it  seems 
probable,  on  the  basis  of  present  railroad  earnings,  that  a  still  larger  reduction 

would  be  made.  ,  i       •  j 

Along  with  the  statements  I  am  sending  you  a  copy  of  a  memorandum  m  regard 

to  them  which  was  given  to  me  by  our  chief  valuation  examiner,  Mr.  Pattison. 

Respectfully  yours,  ^  «    „  ^         .    . 

Joseph  B.  Eastman,  Commissioner. 


Bureau  of  Valuation, 

February  16,  1932. 

Memorandum  to  Commissioner  Eastman: 

As  requested  by  you,  I  h  ave  had  prepared  and  am  submitting  herewith  copies 
of  two  statements  relative  to  the  recapture  liability  of  railroads  to  supplement 
those  heretofore  presented  to  the  House  Committee  on  Interstate  and  Foreign 
Commerce  for  use  in  the  consideration  of  the  proposed  modifications  of  section 
16a.     These  statements  are:  ^       ^    ^  .     .  .. 

1.  Statement  of  estimated  recapture  liability  of  railroads  for  each  of  the  years 
1920  to  1930,  inclusive,  grouped  by  classes. 

2.  Statement  showing  for  each  railroad  subject  to  recapture  m  one  or  more 
years  from  1920  to  1930,  inclusive,  one-half  of  the  excess  over  or  deficiency  under 
a  return  of  6  per  cent  for  each  year  and  the  estimated  recapture  liability  com- 
puted over  the  full  period  of  11  years.  ,,    ^  ., 

From  the  summary  attached  to  statement  2  it  appears  that  if  recapture  were 
to  be  computed  over  the  11  years  instead  of  on  an  annual  basis  the  amount 
would  be  reduced  from  about  $360,000,000  to  about  $237,000,000  or  34  per  cent 
and  the  number  of  roads  subject  to  recapture  would  be  reduced  from  448  to  16d. 
One-half  of  the  Class  I  roads  subject  to  recapture  in  one  or  more  of  the  years 
would  be  found  free  from  recapture  liability  on  the  11-year  basis  and  considerably 
more  than  one-half  of  the  small  roads,  those  in  Classes  II,  III,  and  IV,  would  be 

eliminated.  .,    ,  x-      x     r  x 

Statement  2  is  prepared  in  suflBcient  detail  to  permit  of  an  estimate  of  recapture 

liability  based  on  any  desired  period  of  years  from  1  to  11.  ,     .    •      x 

Twenty-five  copies  of  these  statements  are  being  sent  to  you  for  submission  to 

the  committee.  ,,    .    _. 

M.  A.  Pattison, 

Chief  Valuation  Examiner. 


09150--32 36 


555 


556 


RAILROAD  LEGISLATION 


ill 


^*j  1*. 


•0 
•0 

•I 

o 


^S  5  ^'f  ?f  S  5  S  a  S  g  8*S  8  52  rf 


S  :! 


RAILBOAD  liEOISIiATIOK 


557 


*     *     *  »     »      •      • 

«««  •>4  ^4  9-^   ^^  w^   ^^ 


r 


I 


fc« 


2  =  222S2l:«285;assaS    ^^SSSsSSSSSSfeSgi^- 


•2  S  OS  2 


■o  2  2 
<0(^ 


flS-^  CO   -,  OS 


t^  a  03  >> 


■a  o  o. 
S  «  **  *^  « 

ajr  ®  ®  — 


558 


RAILROAD  LEGISLATION 


RAILROAD  LEGISLATIOlf 


559 


■  i! 


i 


■*i 


f 


I 


I 


■52  9  '^  S  ^ 


fMcieo'^idtdt^adateM'cJeo 


2S22S2    2i:2285JSSSSi8558 


-   a»i«.as-aaaasfflr:sssggSS83g?{^8   ?i22S2$2SSSS2§S||^| 


8 


•  e 


lod 


ISSg  i  ii 

•    *•••)      *     * 


gss 


eO'^ 


:S 


S2 


§s 


•©•-I 


to 


oc<o« 
oefVoo 


XQ  »-•  OS  OS  t»  W 
K  o  CO  —  ^  w 
9      o;  t>- e<  CO '*  <-i 


ir^  Oft  Koo 
) «  eoo6  t^ 


"'i^as''"  :  i'-'j£'''ss' 


ii 


00 


■  r>»< 


2"ss  :ss=8;^s§'^'82" 


>  >on  10^00 

>  1^^  Pl  I  OB  >^  i^ 

_  )    iw*  'CO weo 

S    S'S"  i:fS  :822 


^      to 


1^ 


9  ad 


S    2!l 


lo  o>  00  e>f  2  "^  2 '^  "^ 


!>.  OS  ^H  op  t»  C*  I* 

t.  ci  ^  ■* -^  eo  2^ 

»  U5  ■*  O  t^  •-<  O 

.-«  W  10  «  "-I -<  •"! 


00 
0» 


eo 


8' 


c«>o«c 

OOOO 

2:28 


gf 


ii 


CO 


i=i   >oc«c<»   • 

>     ■      r     -     -     ' 

11-1  I 


8 


I 


c« 


Pi 


-"'  is^" 


lr-<  to 


-^2  :  -.^ 


>o 


8 


:? 


It* 


;S 


C4      ■-• 


^>o 


§52 

00  <-<^^ 


''^"  18 


SooSS* 

1-4  i-i  CD  OS  OS 

efadefo>"^ef 


"  re  w  W 
iweoa 


•  o 
<eo 


I 


I AOS  '  < 

I  So  t^  I  I 

ifiOS  '  ' 

I     >    .  I  I 

iCtOO  •  I 

I  <-4  II 

■  I  I 


ioao>-i 


1 1-^  iC*  "^ 


■  00  OS  CD 


•^fSgJ 


01 

®OS«" 


•«    I 

to 


:S3 


CO 


►J  fc 


■  a; 

■go  g>;cw 


8:s2'a 


—  •** 

-  OS 


I  1-HC  t~  ! 


1^  t^coos 
I  ci 


eo 

t* 


<-i  ao 


00 


t* 


CO 


eo 

o 


■  •o 


'ill 

I  CCOSCC 

I     K    I     >    .    > 

iCO      >        •— 


«^ 


eo« 
eoeo 


t- 

CO 


^  K  OS 

«d'<-<'"eo 


«   5  ^  e3 


o 


•V 

OS 

o 
"3 


oT   "  •00 


it^N 
i«i-i 

it»tO 

I    «>  ■. 

lO-i 


08 

a 

ee 

5-3 


■3 

C 


CO 


s 
^ 


<«  -  S  „->  5 
.2  ©r^ 


ce 

U   ^   C3 


O 


c  c  c 


1  » 

leo 


■  X3 

'CO 

is' 


;8 
loT 


i 

3 


IS 

OS 


$3 
H»  .-I 


M 


4>>  t*  > 

§2    ^ 
g.-    8 

XJ  32  a 

S,c]fS  3  CS_4 
OS  MS  -  ^  >» 

^  aS.  0JS  OS 
«o;z;o35 

>S  «©  .♦» 

•o-c  3  3^:'* 


00 


3 

Hi 

i  % 


8 


a 
2 

S* 

03 


!E 

i^ 
:|  ■ 

I  _  to     I 

•S£S   ■ 


£ 

3 
C 
O 

OS 


-  i  •  -- 

s5u2  w 

■**-©©  3  Sx: 
"o  o  ©  ©  c  o> 


8^    S?SSiJS^SS;?«§^§55?5^^^5^^SSSS?SS    5§SJ528SSSSSS38 


HO?ffOM-«iuoe 


>  ©M->^^ 

S  *  "  cii'o 

S^  ^  03  oS  © 
C  0S  ©  *j£  3 
HP5Q<;uO 


:C  ®  «0  t^l* 


I 


560 


BAILBOAD  LEGISLATION 


RAILROAD  LEGISLATION 


561 


.'  OB  O  Ix  o 


:§s»££2 
-    •fl-i  5^  sp  c 

.    $  C  08.2  4>  a' 
9  S  cs  2  35      '■ 


o  ax;^  a  fjs 


_  c  «  *  •-  a«.3  t»  to 


5      Sf!SJ5Sf:ffRg3gSSSS£sS85SS5gS^$8    SSSSSSS&SS    2= 

"  ^^  "^  -^  «-«  "^  »-«  "^  t-«  <-«  Vi^P^ 


aftCt<r«J'tfitf«<f«o*WWVe«f     «e»jcoeo*cfc^e>rc«c«».-r-H'"«'" 


■  00 


■  « 


iSj 


IS 


li 


I        I 

I        I 


:§ 


5 

s 


:9 

f        m. 


i 


I 


Iff 


e^ 


:^ 


I     I     I     I 


^. 

i-T 

:.f 


*ftO 


;s 


ig 


I  « 
I  • 


i>00 


!i 


ii 


iS   !  w 

It-    i<8 


«i  I  I  ■ 

•  I  I  I 

a    '  '  '  ' 

C    '  '  '  ' 

s    I  ■  I  I 

•S    I  •  I  I 

■e   ••O  ;  • 


'.2 

:3 


.  a  J 


I  I  § 

I  I  OS 

:  :u 

:  '-a 


:j= 


•  T  •  I 

•  a   I   I 
^§3 


ISeSSoS*      t^ 


cso»«^ 


■« 


1-1  CS  <-!  -H 


■^  «  •-<  SsQ 
CO  C5  «  '^  «5 

eiufodei'-* 


S^ 


I 

o 


^s 


oS< 


(  lO  IC  t—  l~*  cc 


»6       ^ 


C  _  l!  0»  fl 


M 


OS  •^Jt  r-(  »C  »0  » 

—  3s  1—  c<5  eo  O 
t^  ?1  00  OS  ^  -^ 

«^iO»O«00gJ 


OS 
00 


•g-ggga 

^    O     »M     M    S 


tQlO< 


I  lO  o  t-  "5  QO  t? 

oil-  00  *  CO  «D< 

c<  CO  N  frj  ec  c5 


\n 


^  ^h-  COO)  Q^ 

N  a»  c^^  «o  '^  ■* -^ 

«©co  ■-<  C^^it"  'O 
« 'T  eo  "^  <-<  "^ 


t^  •*  t-  ^  COiO 
e>4  r-  c>4  ic  o)  O 


ooc 
aO> 


t- 


09 


OO 


o 

1 


3 

a 


Seo 


«oao 


5-t- 
Vol' 


QO 


s 

00 


3 
§ 

=5      ^       -H- 


3 


i  ^^^ 


3.2:2  «§• 

J  2  fe-3  5 
-.  5  S  ®  2 

2  ^«j  OS  H 


•M  ^^  «-t  ^^  v-(  r^  pi^  P^  ^^  p^  P^  ^^  ^^  ,^  r-t  P_^  ,^  ^H  1— I  i-»  ^^  1— t  F^  *-1  .-<  ^^  <-* 


^  C  OJ  o  o 


-  2  >»«3 


^  3  f  HS 

5^  ^-1  — 


t~iC4co'^io«ot«aoa> 


562 


RAILBOAD  LEQISIATIOK 


BAILROAO  LEQISIATION 


563 


i'i 


I' I  # 


—  «8 

•a  rt  cT  f8  O  09  > 


11 II  ill 


uogaceqsM 


B^^^ 


ntSnc^Mu 


tl 


2=2ss22sss8i5aaaas  ssasssssssssss'ss'sissss^ 


Oia»aor<- 


5  5 


03  - 

g  ^  £  o  a  ^  -  — 


§§W^" 


S?  00  r^  ^  —  w  ^^  rti 


«    ''    - 
■^  w  ■?  to 

>-  2  <«  2 


..„  .  low 

or3  ©CO  2,2  a 

ooWPtfoSo 


*^  «  «  o  o  o 

a«  o  2  a  a  a 
*j  S  OS  as  OS 


SS33SSSS;SSSSSSSSS^S3gS?2SS^Srie^Ss3SSS^SSsSSgS§ 


ii>'>fi 


564 


0) 

a 

-♦» 

a 
o 

O 

i 

«e 
«o 
Q 

;% 

A. 
O 


i 


ea 

•J 

o 


S 


RAILROAD  LEGISLATION 


iiiiip^iiiii  §iSi5i§gssi  giis§§§5iggggg 


-^ — •~^-'  "     '''::::'    '■ '■    •  '^  Willi    l\\\ 

I  mill  Will     i  is  :  i  i  i  i  I  :  i     i  i  i     j  j  i-s  =§  :  :  : 

iiii     iiiii  iiiii:    iili  jii 

i^lU-Ui±i±mi_AAl  I  I  I  I  I    I  III  III      \    III 

immiil'MlnFmNliiilNiNlM 

liUlLMi;     ■     iiii!     JMJi     ;:!!!!     ii! 

I     1     •     I  ;     TT      —  ; —  ' ! ' L    >      '      I  I 


EAILBOAD  LEGISLATION 


565 


ss 


IS 


I  •*  b; -<  «S  "5  ^  ^ 


C><  ^  1^  <-)       1-^1^1^^^ 


SUk 

S"^^ 


COJ 


o»      .-I 


ads 


sis  i?:33 


il 


;ss   S§SS   S' 


aoS 


gc<ieoaoao< 

oc  CO  e«5  r?  f^  < 


iC^'-rt^ 


sssss^ 


CO 


.-(      r-t  con 


8 


S 


•H  IQ  >^ 

or^eo 

S^  CO 
tote 


Oao^ 

QO  00  CD 


«ss 


8 


Soo 
CO  CO  00 


O 


5*8    S 


eo 


SSSS 


s 


^8 


a» 


28 


O  "^  "-I 
oTpfeo 


t-NoO       ^ 

odt^Qo's  '* 


t^  OJ  « 

oTood 


S 


■♦ci' 


^eo 


3 


^«o 


g2g^S 


^C«<0 


leo 

>«D 


CO      I       itQ 

S  i  is 


00 


0>     iC*^ 

$1  CO  o 


§S8 

C4«Da» 


>  acoo  r*  CO" 


«S2*'S8-*g 


It*  52 
i^eo 
iiot>. 
I    •> 


>eo< 


5^ 


SSS^ 


Si 


3 

e 


Si? 

a  a  ®U 
s  o^^ or 


r*  «ft 


s 

eo 


5     eS 


Cl      c« 


es    <  S 

a  ®^ 


•a 

fl 

C9 

CQ 
.23 

a 
S 

9 


£ 


S3?5 


U  o  «  o  »., 


-""     asisg 


to 
o 


I  CO  CO 


dssfs 


9 

eo 


C4l 


COOOn 


•*    *»<    ^ 

2^9 


n 

>.  O  S  08 


s 


C4      I 


i^eo 


eo 


g 


CO 


iS. 


S 


09*3  08  b  a-:=  ^ 


2—,  oa  3  is  P  — 


to 
00 

"«r 


t* 

eo 


CM 


C40 

e<5'eo 


h-i-ios 

cO'-Tci" 


ooao 


a 

08 

>> 

0 

-a 

> 

A.O 

^0 

rfa-« 

^-r 

2g 

.JSl^ 

1927 
teac 
hie, 
1928. 

^•go  - 

.«  S^rt 

1923 
Dec. 
1  per 
ake  i 
rmiD 

•oleoma 

sscg^g 

B^-c 

^Oi 

£  0  S 

S.£3 

•-  0  2 

T?  •♦* 

0  "^  s 

«  — 

zqhS 

5^ 

5SS 

ss 

eO'V^ 


ceuso) 
iSc«io 
od«D»o 


eowoi 
wr*o» 

OCO'* 


C   cSr 


:s  >>«- 


-_  So **  « 
-=.2^  CO  3.2 

""  ^^  C8  O  C 


co» 


!O^MS! 


OS  ii^  <->  ®2 

XJ  3  o  o  c.  o 

■rt    c<«    «^    '^    ^   9 

iO     «»     aO     ^     «•    4 


^««o^««t*-o6o:d--    2«2;;2    2!::'228S?J?5SJ5S?5SS^j;^SiS 


M 


! 


si 


566 


BAILROAO  LEQISIATION 


RAILROAD  LEGISLATION 


567 


,     I 


il 


f 


SS5e^ei3coe>4>oe<9C4 


ill 


1^ 


S      ^SS5§Sg55S35;s;g5!JSS?Ssg35SS!SSS'8SS35    S    t^i^^^n 


A  ^'  9 
J3  g  !>  O  " 


I 

ai 


s 


S    I 


§ 


S9 


^ 


CO 


i 


§ 


a  3.S„* 


2      « o 


a 
>>>> 

OSqJ 

B^-a 
^  ^  * 


o 


9 


> 

I 

OS 

s 

O 


568 


RAILROAD  LEGISLATION 


RAILROAD  LEGISLATION 


569 


11 


Total  estimated  recapture  liability  of  railroads  by  classes  computed  over  tht  full 

period  of  11  years 


Classl 

Class  II.... 
Class  III... 
Class  IV.... 

Total. 


Number 
of  carriers 


Estimated 
liability 


45 
54 

35 
29 


163 


$222,130,453 
9,637.154 
1,501.644 
4,262,175 


237,521,42(1 


Percent 


93.52 

4.06 

.63 

1.79 


100.00 


Comparison  between  estimated  recapture  liability  of  railroads  computed  on  an  annual 
basis  and  computed  over  the  full  period  of  11  years 


i 


..' 


Annual  basis 

11-year  basis 

Per  cent  re- 
duction 

Num- 
ber 

Estimated 
liabUity 

Per 
cent 

Num- 
ber 

Estimated 
liabUity 

Per 
cent 

Num- 
ber 

50 
61 

74 
65 

Esti- 
mated 

lia- 
bUity 

Classl 

90 
137 
137 

84 

$334, 135. 359 

15,  929,  742 

2,560,381 

6,  833, 659 

92.96 

4.43 

.71 

1.90 

45 
54 

35 
29 

$222;  120. 453 
9, 637, 154 
1,601,644 
4,262,175 

93.52 

4.06 

.63 

1.79 

Claasn 

Cla«  in 

33.52 
39150 

Class  IV 

41.35 

37.63 

448 

359, 459, 141 

100.00 

163 

237,521,426 

100.00 

64 
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